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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  key^  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  932 
[Docket  No.  FV-92-047] 

Olives  Grown  in  Califomia;  Revision  of 
Size  Requirements 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Interim  final  rule. 

summary:  This  interim  final  rule  relaxes 
current  size  requirements  established 
for  Califomia  olives  to  allow  "Large" 
size  olives  of  the  Ascolano,  Barouni  and 
St.  Agostino  varieties  to  be  used  in  the 
production  of  canned  ripe  whole  or 
whole  pitted  olives.  This  action  also 
makes  adjustments  in  the  Medium, 
Jumbo,  Colossal  and  Super  Colossal  size 
designations  established  for  Califomia 
olives,  and  revises  the  minimum  size 
requirements  in  effect  for  Califomia 
olives.  This  action  is  intended  to  help 
the  Califomia  olive  industry  better  meet 
current  market  requirements,  and  make 
smaller  olives  of  certain  varieties 
available  for  use  in  the  production  of 
canned  olives.  The  changes  were 
unanimously  recommended  by  the 
Califomia  Olive  Committee,  which 
works  with  the  Department  of 
Agriculture  in  administering  the 
marketing  order  program  for  olives 
grown  in  Califomia. 

DATES:  This  action  becomes  effective 
August  6, 1992.  Comments  that  are 
received  by  September  14, 1992  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

addresses:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action  to;  Docket  Clerk, 
F&V  Division,  AMS,  USDA,  P.O.  Box 
96456,  room  2525-S,  Washington,  DC 
20090-6456.  Three  copies  of  all  written 
material  should  be  submitted,  and  they 


will  be  made  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caroline  C.  Thorpe,  Marketing  Order 
Administration  ^anch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96458,  room  2525-S,  Washington, 

DC  20090-6456;  telephone  (202)  720- 
8139. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  932  (7  CFR  part  932),  as 
amended,  regulating  the  handling  of 
olives  grown  in  CaMomia,  hereinafter 
referred  to  as  the  order.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S,C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  by  the 
Department  of  Agriculture  (Department) 
in  accordance  with  Departmental 
Regulation  1512-1  and  the  criteria 
contained  in  Executive  Order  12291  and 
has  been  determined  to  be  a  “non- 
major”  rule. 

This  interim  Hnal  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
interim  final  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  AcL  any 
handler  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  ii^abitanL  or 
has  his  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  fried  not  later 
than  20  days  after  date  of  the  entry  of 
the  ruling. 


Pursuant  to  requirements  set  forth  in 
the  Re^atory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  considered  the 
economic  impact  of  this  action  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

It  is  estimated  that  6  handlers  of 
Cahfomia  olives  will  be  subject  to 
regiilation  under  the  order  during  the 
current  season,  and  there  are 
approximately  1,350  olive  producers  in 
Califomia.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  frrms,  which  include 
olive  handlers,  are  defrned  as  those 
whose  annual  receipts  are  less  than 
$3,500,000.  Most  of  the  olive  producers 
may  be  classified  as  small  entities.  None 
of  the  olive  handlers  may  be  classifred 
as  small  entities. 

Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
Califomia.  The  growing  areas  are 
scattered  throughout  Califomia,  with 
most  of  the  commercial  production 
coming  from  inland  valleys.  In  1990, 
about  77  percent  of  the  production  came 
from  the  San  Joaquin  Valley  and  23 
percent  from  the  Sacramento  Valley. 
Califomia  olives  are  primarily  used  for 
canned  ripe  whole  and  whole  pitted 
olives  which  are  eaten  out  of  hand  as 
hors  d’oeuvres  or  used  as  an  ingredient 
in  cooking  and  in  salads.  The  canned 
ripe  olive  market  is  essentially  a 
domestic  market.  Very  few  Califomia 
olives  are  exported. 

Olive  production  has  fluctuated  from 
a  low  of  24,200  tons  during  the  1972-73 
crop  year  to  a  high  of  146,500  tons  during 
the  1982-83  crop  year.  The  Califomia 
Olive  Committee  (committee)  indicated 
that  1990-91  production  totalled  about 
126,872  tons.  The  various  varieties  of 
olives  produced  in  Califomia  have 
alternate  bearing  tendencies  with  high 
production  one  year  and  low  the  next. 
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Preliminary  estimates  of  1991-92 
production  total  approximately  57,192 
tons.  It  is  too  early  to  estimate  1992-93 
production. 

Section  932.152  of  the  rules  and 
regulations  in  effect  under  the  olive 
mariceting  order  establishes  outgoing 
regulations  for  packaged  olives.  Such 
regulations  include  the  requirement  that 
canned  ripe  whole  and  whole  pitted 
olives  must  conform  to  seven 
established  size  designations,  ranging 
from  Small  to  Super  Colossal.  These  size 
designations  are  dehned  in  terms  of  - 
average  count  ranges  per  pound  for  each 
of  four  variety  groups.  For  example,  the 
Small  size  is  currently  defined  for 
Variety  Group  2,  except  Obliza,  to  mean 
there  are  from  128  to  140  olives  per 
pound,  and  the  Colossal  size  for  all 
variety  groups  is  currently  defined  to 
mean  that  there  are  41  to  50  olives  per 
pound. 

The  size  designations  established  in 
§  932.152  are  related  to  the  minimum 
size  requirements  for  canned  ripe  whole 
and  whole  pitted  olives  that  are 
established  under  §  932.52  of  the  order. 
These  minimum  size  requirements 
include  tolerances  for  undersized  olives. 
For  example,  the  minimum  canning  size 
for  whole  or  whole  pitted  olives  of  the 
Obliza  variety  is  established  at  1/121 
pound.  Under  §  932.152,  the  smallest 
size  designation  authorized  for  Obliza 
olives  is  Medium,  with  a  count  range  of 
106  to  121  olives  per  pound.  Thus,  the 
minimum  weight  requirement  under 
§  932.52  equals  the  weight  of  the 
smallest  Obliza  olive  authorized  for 
canning  uses. 

Section  932.52  also  provides  an 
allowance  for  olives  that  weigh  less 
than  the  specified  minimum  weights.  For 
the  Obliza  variety,  up  to  35  percent  of 
the  olives  in  lots  of  Medium  size 
category  olives  may  weigh  less  than  1/ 
121  pound,  including  up  to  7  percent  of 
the  olives  in  such  lots  which  may  weigh 
less  than  1/135  pound.  The  1/135  pound 
represents  the  mid-point  of  the  Small 
size  designation,  which  is  defined  to 
mean  that  there  are  between  128  and 
140  olives  per  pound.  The  Small  size 
designation  is  one  size  smaller  than  the 
Medium  size  designation,  which  is  the 
smallest  size  designation  authorized  for 
Obliza  olives  for  canning  use.  For 
Obliza  olives  that  fall  within  authorized 
size  designations  larger  than  Medium, 
not  more  than  5  percent  of  the  olives 
may  weigh  less  than  1/121  pound. 

The  ot^er  also  provides  that  olives 
that  are  smaller  than  those  authorized 
for  use  as  whole  and  whole  pitted  olives 
may  be  authorized  for  use  in  the 
production  of  limited  use  styles  of 
olives,  such  as  halved,  segmented,  sliced 
or  chopped  olives.  Limited  use  sizes  are 


speciHed  in  terms  of  minimum  weights 
for  individual  olives  in  various  size 
categories  by  variety  groups.  This  is  to 
recognize  the  difrerent  sizing 
characteristics  of  the  individual 
varieties  and  types  of  California  olives. 
Olives  used  in  limited  use  styles  are  too 
small  to  be  desirable  for  use  as  whole  or 
whole  pitted  canned  olives  because 
their  flesh-to-pit  ratio  is  too  low. 
However,  they  are  satisfactory  for  use  in 
the  production  of  limited  use  styles. 
Authorising  the  smaller-sized  olives  to 
be  used  for  limited  use  styles  makes 
more  olives  available  for  canning. 

At  a  meeting  held  March  5, 1992,  the 
California  Olive  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order, 
recommended  changes  in  the  existing 
size  requirements  to  become  effective  on 
or  about  August  1, 1992,  when  the  1992- 
93  season  for  California  olives  begins. 
Section  932.52  of  the  order  provides  that 
the  Secretary,  on  the  basis  of  a 
recommendation  of  the  committee  or 
other  available  information,  may  change 
the  sizes,  tolerances  or  percentages 
specified  in  that  section.  Specifically, 
the  committee  recommended  that  the 
current  size  requirements  be  relaxed  to 
allow  “Large”  size  olives  of  the 
Ascolano,  Barouni  and  St  Agostino 
varieties  to  be  used  in  the  production  of 
canned  ripe  whole  or  whole  pitted 
olives.  The  committee  also 
recommended  adjustments  in  the 
Medium,  Jumbo,  Colossal  and  Super 
Colossal  size  designations  established 
for  all  variety  groups  of  California 
olives,  and  revisions  in  the  minimum 
size  requirements  established  in  §  932.52 
so  that  they  are  consistent  with  the 
revised  size  designations.  Finally,  the 
committee  recommended  changes  in  the 
count  ranges  established  for  limited  use 
size  olives. 

Currently,  oUves  of  the  Ascolano, 
Barouni  and  St.  Agostino  varieties  must 
be  at  least  Extra  Large  in  size  to  be  used 
in  the  production  of  canned  ripe  whole 
or  whole  pitted  olives.  This  action 
provides  that  smaller  olives  of  such 
varieties  (those  falling  in  the  Large  size 
category)  also  be  authorized  for  caning 
uses.  This  action  is  designed  to  increase 
the  availability  of  Large  sized  canning 
olives,  consistent  with  current  market 
requirements. 

This  action  also  revises  the  average 
count  ranges  established  in  §  932.152(f]. 
The  Medium  size,  currently  deHned  as 
having  from  106  to  121  olives  per  pound, 
is  redeHned  to  mean  that  there  are 
between  106  and  127  olives  per  pound. 
This  change  in  the  Medium  size  range 
will  permit  fruit  which  would  otherwise 
be  classified  as  Small  sized  fruit  to  be 
classified  as  Medium  sized  fruit. 


Additionally,  the  Jumbo  size 
designation  is  being  redefined  tc^mean 
47  to  60  olives  per  pound,  compared 
with  the  currently  range  of  51  to  60 
olives  per  pound.  Likewise,  the  Colossal 
size  designation  is  being  redefined  to 
mean  33  to  46  olives  per  pound, 
compared  with  41  to  50  olives  per 
pound,  and  the  Super  Colossal  size  will 
mean  there  are  32  or  fewer  olives  per 
pound  rather  than  40  or  fewer  olives  per 
pound. 

The  committee  reports  that  the 
industry  has  an  excess  of  Super 
Colossal  sized  fruit  which  has  a  more 
limited  demand  and  is  harder  to  sell 
than  fruit  of  the  Jumbo  and  Colossal 
sizes.  The  committee  therefore 
recommended  that  the  minimum  number 
of  fniit  per  pound  established  for  the 
Super  Colossal  size  designation  be 
increased  so  that  a  greater  volume  of 
fruit  will  be  available  to  be  marketed  in 
the  more  popular  size  designations. 
Adjustment  of  the  size  ranges  will 
decrease  inventories  of  larger  size  fruit, 
by  permitting  some  of  this  fruit  into  the 
size  ranges  which  are  more  in  demand. 
This  will  allow  growers  and  handlers  to 
better  meet  current  market 
requirements. 

This  rule  also  adds  a  new  paragraph 
(h)  to  §  932.152  to  revise  the  current 
minimum  size  requirements,  which  are 
now  specified  in  §  932.52  of  the  order. 
The  current  minimum  size  requirements 
that  appear  in  §  932.52  of  the  order  and 
that  remain  unchanged  are  also  included 
in  the  new  paragraph  (h).  These  changes 
in  the  minimum  size  requirements  are 
necessary  so  that  they  are  consistent 
with  the  revised  size  designations 
discussed  previously.  For  example,  the 
minimum  size  requirement  for  olives  of 
the  Ascolano.  Barouni  and  St.  Agostino 
varieties  is  being  changed  from  Vbb 
pound  to  Vios  pound  to  reflect  the 
authority  to  use  Large  sized  fruit  of  such 
varieties  for  canning  purposes. 

Section  932.152  also  contains  average 
count  ranges  for  limited  use  size  olives. 
This  action  revises  the  average  count 
range  established  for  the  Ascolano, 
Barouni  and  St.  Agostino  varieties  of 
olives  to  reflect  the  previously  discussed 
revision  to  allow  Large  sized  olives  of 
these  varieties  to  be  used  in  the 
production  of  whole  and  whole  pitted 
styles.  The  current  count  range  of  91  to 
140  olives  per  pound  is  being  changed  to 
a  count  range  of  106  to  180  olives  per 
pound. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
olives  under  a  domestic  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  requirements  as 
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those  in  effect  for  the  domestically 
produced  commodity.  This  action 
revises  the  minimum  size  requirements 
established  under  the  marketing  order. 
Thus,  corresponding  changes  in  the  olive 
import  regulation  will  be  addressed  in  a 
separate  rulemaking  proceeding. 

Based  on  the  above  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  the  action  set  forth  herein  will 
benefit  producers  and  handlers  of 
California  olives. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Purauant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 


give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  relieves  handling 
requirements;  (2)  the  1992-93  season 
be^ns  August  1;  (3)  olive  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
committee  at  a  public  meeting;  (4)  there 
is  no  special  preparation  required  by 
affected  hangers;  and  (5)  this  interim 
flnal  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  932  is  amended  as 
follows: 


PART  932— OUVES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  932  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  Section  932.152  is  amended  by 
revising  paragraph  (f)(1).  Table  II  of 
paragraph  (g)(1)  and  Table  III  of 
paragraph  (g)(2)  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  932.152  Outgoing  regulations. 
***** 

(f)  Size  designations.  (1)  In  lieu  of  the 
size  designations  specified  in 
§  932.52(a)(2),  except  as  provided  in 
S  932.51(a)  (1)  and  (2),  canned  whole 
ripe  olives,  other  than  those  of  the  “tree- 
ripened”  type,  shall  conform  to  the 
marketing  order  size  designations  listed 
in  Table  1  contained  herein,  and  shall  be 
of  a  size  not  smaller  than  the  applicable 
size  requirements,  tolerances,  and 
percentages  listed  in  paragraph  (h)  of 
this  section. 


Table  I— Canned  Whole  Ripe  Olive  Sizes  Average  Count  Ranges 

[Per  Pourtd] 


Size  designation 

Variety  group  1 

Variety  group  2 

Except 
AscolarK). 
Barouni,  St 
Agostirw 

Ascdano, 
Barouni,  ^ 
AgostiTK) 

Obliza 

Except 

Obliza 

NA 

NA 

N.A. 

128-140 

NA 

NA 

106-127 

106-127 

N.A 

91-105 

91-105 

91-105 

65-75 

65-90 

65-90 

65-90 

Jumbo  . . . . 

47-60 

47-60 

47-60 

47-60 

-  i  —  ... _ 1 

33-46 

33-46 

33-46 

33-46 

(‘) 

(’) 

(•) 

V) 

>  32  or  fewer. 

N  A— Not  Applicable. 


•  •  *  *  * 


(g)  *  *  * 

(1)*  *  * 

Table  II.— Limited  Use  Size  Ouves 


Variety 

Average  count  range  (per  pound) 

76-90,  Inclusive. 

106-127,  inclusive. 

141-180,  inclusive. 

128-140,  inclusive. 

.  ..  . 

(2)* 


Table  III— Canned  Whole  Ripe  Ouve  Sizes  Average  Count  Ranges 

[Per  Pound] 


Variety  group  1 

Variety  group  2 

Size  designation 

Except 
Ascoiano, 
Barouni,  SL 
Agostino 

AscolarK), 
Barouni,  St 
Agostino 

Obliza 

Except 

Obliza 

NA 

N.A 

N.A. 

128-140 

.  . .  - . . . . 

N.A. 

N.A. 

106-127 

106-127 
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Table  III— Canned  Whole  Ripe  Olive  Sizes  Average  Count  Ranges— Continued 


Large - - — 

Ex.  Large- . - . . 

Jumbo . . 

Colossal . . — . — 

Sup.  Colossal . - . . 


*  32  or  fewer. 
N.A.— Not  Applicable. 


Variety  group  1 

Variety  group  2 

Except 
Ascolano. 
Barouni.  ^ 
Agostino 

Ascolano. 
Barouni.  ^ 
Agostino 

Obliza 

Except 

Obliza 

N.A. 

91-105 

91-105 

91-105 

65-75 

65-90 

65-90 

65-90 

47-60 

47-60 

47-60 

47-60 

33-46 

33-46 

33-46 

33-46 

(■) 

(■) 

(•) 

(•> 

(h)  Canned  whole  ripe  olives,  other 
than  those  of  the  “tree-ripened"  type, 
shall  be  of  a  size  not  smaller  than  the 
following  applicable  size  requirements, 
tolerances  and  percentages: 

(1)  With  respect  to  variety  group  1 
olives,  except  Ascolano.  Barouni,  and 
St  Agostino  varieties,  the  individual 
fruits  shall  each  weigh  no  less  than  1/75 
pound,  except  that 

(i)  For  olives  of  the  extra  large  size 
designation,  not  more  than  25  percent 
by  count  of  such  olives  may  weigh 
less  than  1/75  pound  each  including  not 
more  than  10  percent  by  count  of  such 
olives  that  weigh  less  than  1/82  pound 
each;  and 

(ii)  For  olives  of  any  designation 
except  the  extra  large  size,  not  more 
than  5  percent  by  count,  of  such  olives 
may  weigh  less  than  1/75  pound  each; 

(2)  With  respect  to  variety  group  1 
olives  of  the  Ascolano,  Barouni,  and  St 
Agostino  varieties,  the  individual  friiits 
shall  each  weigh  not  less  than  1/105 
pound,  except  that 

(i)  For  olives  of  the  large  size 
designation,  not  more  than  25  percent 
by  count  of  such  olives  may  weigh  less 
than  1/105  pound  each  including  not 
more  than  10  percent  by  count  of  such 
olives  that  weigh  less  than  1/116  pound 
each;  cmd 

(ii)  For  olives  of  any  designation 
except  the  large  size,  not  more  than  5 
percent  by  count  of  such  olives  may 
weigh  less  than  1/105  pound  each; 

(3)  With  respect  to  variety  group  2 
olives,  except  the  Obliza  variety,  the 
individual  fruits  shall  each  weigh  not 
less  than  1/140  pound,  except  that 

(i)  For  olives  of  the  small  size 
designation,  not  more  than  35  percent  by 
count  of  such  olives  may  weigh  less 
than  1/140  pound  each  including  not 
more  than  7  percent  by  count,  of  such 
olives  that  weigh  less  than  1/160  pound 
each;  and 

(ii)  For  olives  of  any  designation 
except  the  small  size,  not  more  than  5 
percent  by  count  of  such  olives  may 
weigh  less  than  1/140  pound  each; 


(4)  With  respect  to  variety  group  2 
olives  of  the  Obliza  variety,  the 
individual  fruit  shall  each  weigh  not  less 
than  1/127  pound,  except  that 

(i)  For  olives  of  the  medium  size 
designation,  not  more  than  35  percent, 
by  count  of  such  olives  may  weigh 
less  than  >l/l27  pound  each  including 
not  more  than  7  percent  by  count,  of 
such  olives  that  weigh  less  than  1/135 
pound  each;  and 

(ii)  For  olives  of  any  designation 
except  the  medium  size,  not  more  than  5 
percent,  by  count  of  such  olives  may 
weigh  less  than  1/127  pound  each. 

Dated:  August  6. 1992. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  92-19170  Filed  8-12-92;  8:45  am) 
BILUMO  CODE  3410-02-M 


7  CFR  Part  944 

[Docket  No.  FV-92-067] 

Olives  Imported  into  the  United  States; 
Revision  of  Minimum  Size 
Requirements  for  Certain  Varieties 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule  relaxes 
current  minimum  size  requirements 
established  for  imported  olives  of  the 
Ascalano,  Barouni,  St.  Agostino,  and 
Obliza  varieties.  This  action  is  intended 
to  make  the  import  requirements 
comparable  to  those  in  effect  for 
domestically  produced  olives,  consistent 
with  section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937. 
DATES:  This  interim  final  rule  is  efiective 
on  August  6, 1992;  comments  which  are 
received  by  September  14, 1992  will  be 
considered  prior  to  issuance  of  a  final 
rule. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action  to:  Docket  Clerk, 
F&V  Division,  AMS,  USDA,  P.O.  Box 
96456,  room  2525-S,  Washington,  DC 
20090-6456.  Three  copies  of  all  written 
material  should  be  submitted,  and  they 
will  be  made  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Caroline  C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96458,  room  2525-S,  Washington, 

DC  20090-6456:  telephone  (202)  720- 
8139. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under  section 
8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act,  which  provides  that 
whenever  certain  specified 
commodities,  induing  olives,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodity. 

This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined  to 
be  a  “non-major”  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  would  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
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be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agriculhural 
Marketing  Service  has  considered  the 
economic  impact  of  this  action  on  small 
entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

Import  Regulations  issued  under  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders.  Thus, 
this  action  should  also  have  small  entity 
orientation,  and  impact  on  both  small 
and  large  business  entities  in  a  maimer 
comparable  to  rules  issued  under  such 
marketing  orders. 

There  are  about  25  importers  of  olives. 
Small  agricultural  service  firms,  which 
include  importers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  olive  importers  may  be 
classified  as  small  entities. 

Canned  ripe  olives,  and  bulk  olives  for 
processing  into  canned  ripe  olives, 
imported  into  the  United  States  must 
meet  certain  minimum  grade  and  size 
requirements  specified  in  Olive 
Regulation  1  (7  CFR  944.401).  All  canned 
ripe  olives  are  required  to  be  inspected 
and  certified  prior  to  importation 
(release  from  custody  of  the  United 
States  Custom  Service),  and  all  bulk 
olives  for  processing  into  canned  ripe 
olives  must  be  inspected  and  certified 
prior  to  canning.  “Canned  ripe  olives” 
means  olives  in  hermetically  sealed 
containers  and  heat  sterilized  under 
pressure,  of  two  distinct  types,  “ripe” 
and  “green-ripe”,  as  defined  in  the 
current  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  (7  CFR  52.3751- 
52.3764).  The  term  does  not  include 
Spanish-style  green  olives.  Any  lot  of 
olives  failing  to  meet  the  import 
requirements  may  be  exported  or 
disposed  of  under  the  supervision  of  the 
Processed  Products  Branch  of  the  Fruit 
and  Vegetable  Division,  with  the  costs 
of  certifying  the  disposal  of  the  olives 
borne  by  the  importer.  Any  person  may 
import  up  to  100  pounds  (drained  - 
weight)  of  canned  ripe  olives  or  bulk 
olives  exempt  from  these  grade  and  size 
requirements. 


This  interim  final  rule  modifies  , 
paragraphs  (b)(3)  and  (b)(5)  of  the  olive 
import  regulation  to  relax  the  minimum 
size  requirements'established  for 
imported  canned  whole  ripe  olives  of 
the  Ascolano,  Barouni,  St.  Agostino  and 
Obliza  varieties. 

Import  regulations  issued  under  the 
Act  are  based  on  regulations  established 
under  Federal  marketing  orders  to 
regulate  domestically  produced 
products.  The  grade  and  size 
requirements  contained  in  the  olive 
import  regulation  are  based  on  those  in 
effect  for  olives  grown  in  California 
under  Marketing  Order  No.  932.  This 
action  reflects  a  recommendation  by  the 
California  Olive  Committee  (committee) 
to  change  the  minimum  size 
requirements  established  for 
domestically  grown  olives.  The 
committee  works  with  the  Department 
in  administering  the  marketing  order 
pro^am  for  California  olives. 

Inis  action  is  being  initiated  by  the 
Department  because  the  Act  requires 
imported  olives  to  meet  the  same  or 
comparable  requirements  as  those 
established  under  a  domestic  marketing 
order. 

Under  the  California  olive  marketing 
order,  minimum  size  requirements  are 
established,  by  variety  group,  for  olives 
to  be  used  for  canning.  Such 
requirements  are  in  terms  of  minimum 
weights,  and  include  allowances  for 
undersized  olives.  The  committee 
recently  recommended  revising  the 
minimum  size  requirements  for  olives  of 
the  Ascolano,  Barouni,  St.  Agostino  and 
Obliza  varieties.  For  the  Ascalano, 
Barouni  and  St.  Agostino  varieties,  the 
minimum  size  requirement  is  to  be 
reduced  from  l/88  pound  to  1/105 
pound,  and  for  the  Obliza  variety,  from 
1/121  to  1/127  pound. 

The  minimum  size  requirements  for 
imported  olives,  including  allowances 
for  imdersized  olives,  are  based  on 
those  established  under  the  order.  For 
the  Obliza  variety,  for  example,  up  to  35 
percent  of  the  olives  in  a  lot  offered  for 
importation  may  weigh  less  than  1/121 
pound,  including  up  to  7  percent  of  the 
olives  in  such  lots  which  may  weigh  less 
than  1/135  pound. 

This  interim  final  rule  revises 
paragraphs  (b)(3)  and  (b)(5)  of  the  olive 
import  regulation  to  reduce  the  minimum 
size  requirements  for  imported  olives  of 
the  Ascolano,  Barouni,  St.  Agostino,  and 
Obliza  varieties  to  make  those 
requirements  comparable  to  those  in 
place  imder  the  marketing  order. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


After  consideration  of  all  relevant 
information  available  it  is  found  that 
this  action,  as  set  forth  below,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  relaxation  in  minimum 
size  requirements  provides  importers  the 
opportunity  to  import  additional 
supplies  of  olives  to  meet  current  market 
requirements;  (2)  no  useful  purpose 
would  be  served  by  providing 
preliminary  notice  before 
implementation;  and  (3)  this  rule 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  this 
action. 

In  accordance  with  section  8e  of  the 
Act,  the  USTR  has  concurred  with  the 
issuance  of  this  interim  final  rule. 

List  of  Subjects  in  7  CFR  Part  944 

Avocados,  food  grades  and  standards. 
Grapefruit,  Grapes,  Imports,  Kiwifruit, 
Limes,  Olives,  and  Oranges. 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  944.401  is  amended  by 
removing  the  first  paragraph  (b)(3)  and 
revising  the  second  paragraph  (b)(3)  and 
(b)(5)  to  read  as  follows: 

§  944.401  Olive  Regulation  1. 
***** 

(b)  *  *  * 

(3)  Canned  whole  ripe  Variety  Group 

1  olives,  of  the  Ascolano,  Barouni,  and 
St.  Agostino  varieties,  shall  be  of  such 
size  that  not  more  than  25  percent,  by 
count,  of  the  olives  may  weigh  less  than 
1/105  pound  (4.3  grams)  each  except 
that  not  more  than  10  percent,  by  count, 
of  the  olives  may  weigh  less  than  1/116 
poimd  (3.9  grams)  each; 
***** 

(5)  Canned  whole  ripe  Variety  Group 

2  olives,  of  the  Obliza  variety,  shall  be 
of  such  a  size  that  not  more  than  35 
percent,  by  count,  of  the  olives  may 
weigh  less  than  1/127  pound  (3.5  grams) 
each  except  that  not  more  than  7 
percent,  by  count,  of  the  olives  may 
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weigh  less  than  1/135  pound  (3.3  grams) 
each; 

e  •  •  *  * 

Dated:  August  6. 1992- 
Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  92-19166  Filed  8-12-92;  8:45  am) 
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FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

12  CFR  Part  1102 

(Docket  NaAS92-3] 

Appraisal  Subcommittee;  Appraisal 
Regulation;  Privacy  Act 
Implementabon 

agency:  Appraisal  Subcommittee. 
Federal  Financial  Institutions 
Examination  Council. 
action:  Final  rule. 

SUMISARV:  The  Appraisal  Subcommittee 
(“ASC’*)  of  the  Federal  Financial 
Institutions  Examination  Council 
(“FFIEC’’)  adopts  procedures  pertaining 
to  the  privacy  of  individuals  and 
systems  of  records  maintained  by  the 
ASC.  These  procedures  are  intended  to 
bring  the  ASC  into  full  compliance  with 
the  Privacy  Act  of  1974. 

EFFECTIVE  DATE;  September  14, 1992. 

FOR  FURTHER  INFORMATION  CONTACT. 
Edwin  W.  Baker,  Executive  Director,  or 
Marc  L  Weinberg,  General  Counsel,  at 
(202)  634-6520,  Appraisal  Subcommittee. 
2100  Pennsylvania  Avenue.  NW..  Suite 
200,  Washington,  DC  20037. 
SUPPtEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

On  August  9. 1989,  Congress  adopted 
Title  XI  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  '  (“FIRREA"),  including  section 
1102  ‘  of  Title  XI,  which  established  the 
ASC  and  placed  it  within  the  FFIEC.  The 
ASC  consists  of  representatives 
appointed  by  thp  heads  of  the  Federal 
financial  institutions  regulatory  agencies 
(“Regulatory  Agencies”)®  and  the 


‘  Pub.  L.  101-73, 103  Slat  511  (1969).  a«  amended 
by  Pub.  L  lOZ-233. 105  Stot.  1761  (1991)  and  Pub.  L 
102-242. 105  Slat  2336  (1991). 

*  12  U.S.C.  3310. 

*  The  Regulatory  Agencie*  are  the  Board  of 
Governor*  of  the  Federal  Reserve  System  (‘'FRS"). 
the  Federal  Deposit  Insurance  Corporation 
("FDIC").  the  Office  of  the  Comptroller  of  the 
Currency  ("OCC").  the  Office  of  Thrift  Supervision 
("OTS").  auid  the  National  Credit  Union 
Administration  (“NCUA").  See  section  1122(6)  of 
title  XL  12  U.S.C  3350(6). 


Department  of  Housing  and  Urban 
Development.  Congress  intended  title  XI 
of  FIRREA  and  the  ASC,  the  Regulatory 
Agencies  and  the  Resolution  Trust 
Corporation  ("RTC”)  to  protect  Federal 
financial  and  public  policy  interests  *  in 
real  estate-related  financial 
transactions  ®  requiring  the  services  of 
an  appraiser.® 

The  ASC  has  several  statutory  duties 
imder  title  XI.  First,  it  must  monitor  the 
appraisal  regulations  adopted  by  the 
Regulatory  Agencies  and  the  RTC 
(collectively,  “Agencies”).  Those 
regulations  set  out  appraisal  standards 
for  Federally  related  transactions ''  and 
defme  those  Federally  related 
transactions  requiring  the  services  of  a 
State  certified  or  State  licensed 
appraiser.  Second,  the  ASC  must 
monitor  and  review  the  practices, 
procedures,  activities,  and 
organizational  structure  of  the  Appraisal 
Foundation.  Third,  the  ASC  must 
monitor  the  certification  and  licensing 
programs  for  real  estate  appraisers  in 
each  State,  territory,  commonwealth, 
and  the  District  of  Columbia  (“States”)  ® 
and  must  review  the  State’s  compliance 
with  the  requirements  of  title  XI.  It  also 
is  authorized  by  title  XI  to  take  action 
against  non-complying  States.® 

Under  sections  1103(a)(3)  and  1109(a) 
of  title  XI,*®  each  State  wiA  an 
appraiser  certifying  and  licensing 
agency  is  responsible  for  transmitting  to 
the  ASC  a  roster  of  State  certified  and 
licensed  appraisers  who  are  eligible  to 
perform  appraisals  in  Federally  related 
transactions,  along  with  an  annual 
registry  fee,  and  the  ASC  must  maintain 
a  national  registry  of  these  appraisers. 
The  ASC  has  implemented  this 


*  Title  XI's  general  purpose  is  to  provide  that 
Federal  financial  and  public  policy  interests  will  be 
protected  by  requiring  that  certain  real  estate 
appraisals  are  performed  in  writing,  in  accordance 
with  uniform  standards,  by  individuals  whose 
competency  has  been  demonstrated  and  whose 
professional  conduct  will  be  subiect  to  effective 
supervision.  See  section  1101  of  title  XL  12  U.S.C. 
3331. 

*  See  section  1121(5)  of  UUe  XI.  12  U.&a  3350(5). 
for  the  definition  of  “real  estate-related  financial 
transaction.” 

*  The  Regulatory  Agencies  and  the  RTC  have 
adopted  appraisal  regulations  that  among  other 
things,  clarify  the  phrase,  requires  the  services  of  an 
appraiser.  See  12  CFR  part  34  (OCC);  part  225, 
subpart  G  (FRS):  part  323  (FDIC);  part  564  (OTSh 
part  722  (NCUA);  and  part  1606  (RTC). 

'  See  section  1121(4)  of  title  XL  12  U.S.C.  3350(4). 
which  defines  a  'Tederally  related  transaction." 

*  The  ASC  is  required  to  monitor  State  appraiser 
certifying  and  licensing  agencies  ("State  agencies") 
for  the  purpose  of  determining  whether  the  agency's 
policies,  practices,  and  procedures  are  consistent 
with  title  XI.  See  section  1118(a)  of  title  XI.  12  U.S.C 
3347(a).  See  also,  section  lia3(a)(l)  of  title  XL  12 
U.S.C  3332(a)(1). 

*  See  secUon  1116  of  title  XL  12  U.S.C  3347. 

12  U.SX:.  3332(a)(1)  and  3338(a).  respectively. 


registry.**  The  information  in  the 
regist^  clearly  is  protected  by  the 
Privacy  Act  because  some  data 
elements  pertain  to  individuals,  and  it 
can  be  accessed  by  individual 
identifiers.** 

The  ASC  published  12  CFR  part  1102. 
subpart  C  (“subpart  C”  or  “subpart”)  for 
public  comment  at  57  FR  11017  (April  1. 
1992).  The  ASC  did  not  receive  any 
written  comments.  The  ASC.  however, 
received  and  incorporated  into  the  final 
version  of  the  subpart  oral  comments 
from  the  Office  of  Management  and 
Budget  (“OMB”).**  Substantive  changes 
resulting  from  OMB’s  comments  are 
discussed  below.*® 

The  ASC  has  processed  subpart  C 
with  as  little  delay  as  possible  to  ensure 
the  prompt  implementation  of  the 
protections  provided  by  the  Privacy  Act. 
Subpart  C’s  implementation  of  these 
protections  is  especially  important 
because  any  State  agency  that  is  issuing 
appraiser  certifications  and  licenses 
generally  must  submit  its  registry  data 
to  the  ASC  (together  with  the 
appropriate  registry  fees)  as  soon  as 
possible. 

II.  Statutory  Authority 

The  Privacy  Act  applies  to  records 
kept  by  a  Federal  agency  on  an 
individual  person  that  are  retrievable  by 
the  name  of  the  individual  or  by  some 
identifying  number,  symbol,  or  other 
identifying  particular  assigned  to  the 
individual.  It  protects  individuals  from 
an  agency’s  disclosure  of  information  in 
such  “systems  of  records”  without  the 
written  permission  o|  the  individual  in 
question.  The  Privacy  Act  also  requires 
each  agency  to  adopt  regulations 
implementing  the  provisions  of  the  Act, 
including  those  that  enable  individuals 
to  access  and  amend  agency  records 
pertaining  to  them.** 


' '  To  obtain  publicly  available  registry  data, 
contact  the  National  Technical  Information  Service, 
a  part  of  the  Department  of  Commerce,  at:  NTIS 
Mail  List  Service,  Room  2000S.  National  Technical 
Information  Services.  5285  Port  Royal  Road. 
Springfield.  VA  22162,  or  call  (703)  487-461^ 

On  April  1, 1992,  the  ASC  published  in  the 
Federal  Register  a  notice  establishing  the  registry  as 
a  “system  of  records"  under  the  Privacy  Act  of  1974. 
57  FR  11084. 

'*  Telephone  conversations  of  May  4  and  8, 1992. 
between  Maya  Bernstein.  OMB.  and  Marc  L 
Weinberg,  General  Counsel.  ASC. 

'*  All  of  OMB's  comments  were  incorporated. 
Most  of  the  comments,  however,  were  not 
substantive.  For  example,  throughout  subparl  C. 
"Federal  holidays"  was  substituted  for  "legal  public 
holidays,"  and  the  words,  "or  correct"  were 
removed  from  the  end  of  the  phrase,  "a  request  to 
amend  or  correct" 

•»  5  U.S.C.  552a(f)(l)  and  (2). 
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The  ASC  is  subject  to  the  Privacy  Act. 
The  dehnition  of  an  “agency”  in  the  Act 
incorporates  the  definition  used  in  the 
Administrative  Procedure  Act.*®  In 
pertinent  part,  that  definition  includes 
“each  authority  of  the  Government  of 
the  United  States,  whether  or  not  it  is 
within  or  subject  to  review  by  another 
agency  *  *  *,  includ[ing]  any  *  *  • 
establishment  in  the  executive  branch  of 
the  Government  *  *  *,  or  any 
independent  regulatory  agency.” 

III.  Substantive  CSianges 

On  the  advice  of  0MB,  the  ASC  is 
deleting  two  sections  of  proposed 
subpart  C.  First,  the  ASC  is  deleting 
§§  1102.107(a)(10)  and  (b)(4)*  Section 

1102.107  enables  a  person  to  appeal  to 
the  ASC's  Executive  Director  an  initial 
adverse  determination  of  the  ASC’s 
Privacy  Act  Officer  regarding  access  to, 
or  amendment  of,  a  document  under 
§  1102.106  of  the  subpart.  As  proposed, 
subsection  (a)(10)  would  have  allowed 
the  Executive  Director,  in  appropriate 
cases,  to  shift  from  him  or  herself  to  the 
ASC  the  responsibility  to  review  an 
initial  adverse  determination.  Likewise, 
subsection  (b)(4)  provided  the  Executive 
Director  with  Ae  discretion  to  refer  to 
the  ASC  for  disposition  matters 
concerning  statements  of  disagreements 
pertaining  to  the  Executive  Director’s 
denial  of  a  request  to  amend  a  record. 
The  0MB  believed  that  the  injection  of 
ASC  review  of  these  matters  at  the 
discretion  of  the  Executive  Director 
would  have  been  confusing  for  persons 
seeking  relief  imder  the  Privacy  Act.  As 
adopted,  subpart  C  clearly  lays  out  a 
simplifred,  two-tier  review  process,  with 
the  ASC  PWvacy  Act  Officer  making 
initial  determinations  and  the  Executive 
Director  reviewing  those 
determinations. 

Second,  OMB  recommended  the 
deletion  of  the  “Exemptions”  provision, 
§  1102.111.  OMB  noted  that  exemptions 
caimot  be  authorized  generally  as  was 
proposed  by  this  section.  Instead, 
exemptions  must  be  proposed  and 
adopted  relating  to  specific  systems  of 
records.  While  the  ASC  may  determine 
that  the  proposal  and  adoption  of  such 
specific  exemptions  may  become 
necessary  at  some  future  time,  the  ASC 
has  determined  that  at  this  time  such 
exemptions  are  not  needed. 

rV.  Conclusion 

The  ASC  is  adopting  subpart  C  to 
implement  the  Privacy  Act  of  1974.  In 
particular,  subpart  C  sets  out  the  ASC’s 
procedures  for  providing  individuals 
with  access  to  records  pertaining  to 

••  5  U.S.C,  552a(a)(l).  incoip.  by  ref,  id.  at 
sections  552(e]  and  551(1). 


them  and  an  ability  to  amend  those 
records. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980,*''  forms, 
reporting  and  recordkeeping 
requirements  included  in  12  CFR  part 
1102,  subpart  C,  were  submitted  to  the 
OMB  for  review  and  approval  on  March 
4, 1992.**  OMB  approved  subpart  C  on 
July  7. 1992,  throu^  July  31. 1995,  and 
assigned  it  OMB  control  number  3139- 
0004.  Subpart  C  will  fully  implement  the 
Privacy  Act  of  1974  at  the  ASC.*®  'The 
estimated  number  of  respondents  is  325, 
each  submitting  one  response  per  year, 
with  an  estimated  average  annual 
reporting  burden  of  .33  hours  per 
response. 

VI.  Regulatory  Flexibility  Act  Statement 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  ASC 
certifies  that  subpart  C  is  not  expected 
to  have  a  significant  adverse  economic  ' 
impact  on  a  substantial  munber  of  small 
entities.  ’The  subpart  implements  the 
Privacy  Act,  which  is  concerned  with 
records  of  an  agency  containing 
information  on  individual  persons  only. 
The  Privacy  Act  does  not  address 
business  or  corporate  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Vn.  Executive  Order  12291  Statement 

The  ASC  has  determined  that  subpart 
C  does  not  constitute  a  “major  rule” 
within  the  meaning  of  Executive  Order 
12291.  Accordingly,  a  Regulatory  Impact 
Analysis  is  not  required  on  the  grounds 
that  this  subpart: 

(1)  Would  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 

(2)  Would  not  result  in  a  major 
increase  in  the  cost  of  financial 
institution  operations  or  governmental 
supervision;  and 

(3)  Would  not  have  a  significant 
adverse  effect  on  competition  (foreign  or 
domestic),  employment,  investment, 
productivity  or  innovation,  within  the 
meaning  of  the  Executive  Order. 

List  of  Subjects  in  12  CFR  Part  1162 

Administrative  practice  and 
procedure,  appraisers.  Banks,  banking. 
Mortgages,  Mvacy,  Reporting  and 
recordkeeping  requirements. 

Text  of  the  Hnal  Rule 

Chapter  XI.  title  12,  part  1102  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

”  44  U&C.  35. 

>■  57  FR  8330  (March  9, 1992). 

»•  12  U.S.C.  3347. 


PART  1102-APPRAISAL  REGULATION 

1.  By  adding  new  subpart  C, 
consisting  of  §§  1102.100  through 
1102.110,  to  part  1102,  to  read  as  follows: 

Subpart  C— Rules  Pertaining  to  the  Privacy 
of  Individuals  and  Systems  of  Records 
Maintained  by  the  Appraisal  Subcommittee 

Sec. 

1102.100  Authority,  purpose  and  scope. 

1102.101  Definitions. 

1102.102  Times,  places  and  requirements  for 
requests  pertaining  to  individual  records 
in  a  reco^  system  and  for  the 
identification  of  individuals  making 
requests  for  access  to  records  pertaining 
to  them. 

1102.103  Disclosure  of  requested  records. 

1102.104  Special  procedure:  Medical 
records. 

1102.105  Requests  for  amendment  of 
records. 

1102.106  Review  of  requests  for  amendment. 

1102.107  Appeal  of  initial  adverse  agency 
determination  regarding  access  or 
amendment. 

1102.108  General  provisions. 

1102.109  Fees. 

1102.110  Penalties. 

Subpart  C— Rules  Pertaining  to  the 
Privacy  of  Individuais  and  Systems  of 
Records  Maintained  by  the  Appraisal 
Subcommittee 

Authority:  12  U.S.C.  552a. 

§1102.100  Authority,  purpose  and  scope. 

(a)  This  subpart  is  issued  under  the 
Privacy  Act  of  1974,  Public  Law  93-579, 
88  Stat.  1896;  12  U.S.C.  552a,  as 
amended. 

(b)  The  Privacy  Act  of  1974  is  based, 
in  part,  on  the  finding  by  Congress  that 
“in  order  to  protect  the  privacy  of 
individuals  identified  in  information 
systems  maintained  by  Federal 
agencies,  it  is  necessary  and  proper  for 
the  Congress  to  regulate  the  collection, 
maintenance,  use,  and  dissemination  of 
information  by  such  agencies,”  To 
achieve  this  objective,  the  Act  generally 
provides  that  Federal  agencies  must 
advise  an  individual  upon  request 
whether  records  maintained  by  the 
agency  in  a  system  of  records  pertain  to 
the  individual  and  must  grant  the 
individual  access  to  such  records.  The 
Act  further  provides  that  individuals 
may  request  amendments  to  records 
pertaining  to  the;a  that  are  maintained 
by  the  agency,  and  that  the  agency  shall 
either  grant  the  requested  amendments 
or  set  forth  fully  its  reasons  for  refusing 
to  do  so. 

(c)  *1110  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions 
Examination  Council  (ASC),  pursuant  to 
subsection  (f)  of  the  Privacy  Act,  adopts 
the  following  rules  and  procedures  to 
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implement  the  provisions  of  the  Act 
summarized  above  and  other  provisions 
of  the  Act  These  rules  and  procedures 
are  applicable  to  all  requests  for 
information  and  access  or  amendment 
to  records  pertaining  to  an  individual 
that  are  contained  in  any  system  of 
records  that  is  maintained  by  the  ASC. 

§1102.101  Definitions. 

The  following  deHnitions  shall  apply 
for  purposes  of  this  subpart: 

(a)  Ihe  terms  individual,  maintain, 
record,  system  of  records,  and  routine 
use  are  defined  for  piuposes  of  these 
rules  as  they  are  defined  in  5  U.S.C. 
552a(a)(2),  (a)(3),  (a)(4).  (a)(5)  and  (a)(7). 

(b)  ASC  or  Subcommittee  means  the 
Appraisal  Subcommittee  of  the  Federal 
Financial  Institutions  Examination 
Council. 

(c)  Privacy  Act  Officer  means  the 
A^'s  Associate  Director  for 
Administration  or  such  other  ASC  staff 
officer,  other  than  the  Executive 
Director,  duly  designated  by  the  ASC's 
Executive  Director. 

§  1102.102  Times,  places  and 
requirements  for  requests  pertaining  to 
indMdual  records  in  a  record  system  and 
for  the  Identification  of  irwllviduals  making 
requests  for  access  to  records  pertaining 
to  them. 

(a)  Place  to  make  request.  Any 
request  by  an  individual  to  be  advised 
whether  any  system  of  records 
maintained  by  the  ASC  and  named  by 
the  individual  contains  a  record 
pertaining  to  him  or  her,  or  any  request 
by  an  individual  for  access  to  a  record 
pertaining  to  him  or  her  that  is 
contained  in  a  system  of  records 
maintained  by  the  ASC,  shall  be 
submitted  in  person  at  the  ASC  between 
9  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  which  is  located  at  2100 
Pennsylvania  Avenue,  NW.,  suite  200, 
Washington,  DC.  20037,  or  by  mail 
addressed  to:  Privacy  Act  Officer,  ASC, 
2100  Pennsylvania  Avenue,  NW.,  suite 
200,  Washington,  DC.  20037.  All  requests 
will  be  required  to  be  put  in  writing  and 
signed  by  the  individual  making  the 
request.  In  the  case  of  requests  for 
access  that  are  made  by  mail,  the 
envelope  should  be  clearly  marked 
“Privacy  Act  Request,” 

(1)  Information  to  be  included  in 
requests.  Each  request  by  an  individual 
concerning  whether  the  ASC  maintains 
in  a  system  of  records  a  record  that 
pertains  to  the  individual,  or  for  access 
to  any  record  pertaining  to  the 
individual  that  is  maintained  by  the 
ASC  in  a  system  of  records,  shall 
include  such  information  as  will  assist 
the  ASC  in  identifying  those  records  as 
to  which  the  individual  is  seeking 


information  or  access.  Where 
practicable,  the  individual  should 
identify  the  system  of  records  that  is  the 
subject  of  his  or  her  request  by  reference 
to  the  ASCs  notices  of  systems  of 
records,  which  are  published  in  the 
Federal  Register,  as  required  by  section 
(e)(4)  of  the  Privacy  Act,  5  U.S.C 
552a(e)(4).  Where  a  system  of  records  is 
compiled  on  the  basis  of  a  specific 
identification  scheme,  the  individual 
should  include  in  his  or  her  request  the 
identification  number  or  other  identifier 
assigned  to  the  individual.  In  the  event 
the  individual  does  not  know  that 
number  or  identifier,  the  individual  shall 
provide  other  information,  including  his 
or  her  full  name,  address,  date  of  birth 
and  subject  matter  of  the  record,  to  aid 
in  processing  his  or  her  request.  If 
additional  iMormation  is  required  before 
a  request  can  be  processed,  the 
individual  shall  be  so  advised. 

(2)  Verification  of  identity.  When  the 
fact  of  the  existence  of  a  record  is  not 
required  to  be  disclosed  iinder  the 
Freedom  of  Information  Act,  5  U.S.C. 

552,  as  amended,  or  when  a  record  as  to 
which  access  has  been  requested  is  not 
required  to  be  disclosed  imder  that  Act, 
the  individual  seeking  the  information  or 
requesting  access  to  the  record  shall  be 
required  to  verify  his  or  her  identity 
before  access  will  be  granted  or 
information  given.  For  this  purpose, 
individuals  shall  appear  at  the  ASC 
located  at  2100  Pennsylvania  Avenue. 
NW.,  suite  200,  Washington.  DC, 
between  9  a.m.  to  4:30  pm..  Monday 
through  Friday.  The  ASC’s  Office  is  not 
open  on  Saturdays,  Sundays  or  Federal 
holidays. 

(3)  Methods  for  verifying  identity — 
appearance  in  person.  For  the  purpose 
of  verifying  identity,  an  individual 
seeking  information  regarding  pertinent 
records  or  access  to  those  records  shall 
furnish  documentation  that  may 
reasonably  be  relied  on  to  establish  the 
individual’s  identity.  Such 
documentation  might  include  a  valid 
birth  certificate,  driver’s  license, 
employee  or  military  identification  card, 
and  medicare  card. 

(4)  Method  for  verifying  identity — by 
mail.  Where  an  individual  cannot 
appear  at  the  ASC’s  Office  for  the 
purpose  of  verifying  identity,  the 
individual  shall  submit,  along  with  the 
request  for  information  or  access,  a 
signed  and  notarized  statement  attesting 
to  his  or  her  identity.  Where  access  is 
being  sought,  the  sworn  statement  shall 
include  a  representation  that  the  records 
being  sought  pertain  to  the  individual 
and  a  stipulation  that  the  individual  is 
aware  that  knowingly  and  willfully 
requesting  or  obtaining  records 
pertaining  to  an  individual  firom  the  ASC 


under  false  pretenses  is  a  criminal 
offense. 

(5)  Additional  procedures  for 
verifying  identity.  When  it  appears 
appropriate  to  the  Privacy  Act  Officer, 
other  arrangements  may  be  made  for  the 
verification  of  identity  as  are  reasonable 
imder  the  circumstances  and  appear  to 
be  effective  to  prevent  unauthorized 
disclosure  of,  or  access  to,  individual 
records. 

(b)  Acknowledgement  of  requests  for^ 
information  pertaining  to  individual 
records  in  a  record  system  or  for  access 
to  individual  records.  (1)  Except  where 
an  immediate  acknowledgement  is  given 
for  requests  made  in  person,  the  receipt 
of  a  request  for  information  pertaining  to 
individual  records  in  a  record  system 
will  be  acknowledged  within  10  days, 
excluding  Saturdays,  Sundays  and 
Federal  holidays.  Requests  will  be 
processed  as  promptly  as  possible  and  a 
response  to  such  requests  will  be  given 
within  30  days  (excluding  Saturdays, 
Sundays,  and  Federal  holidays)  unless, 
within  the  30  day  period  and  for  cause 
shown,  the  individual  making  the 
request  is  notified  in  writing  that  a 
longer  period  is  necessary. 

§1102.103  Discioture  of  requested 
records. 

(a)  Initial  review.  Requests  by 
in^viduals  for  access  to  records 
pertaining  to  them  will  be  referred  to  the 
ASC’s  Privacy  Act  Officer,  who  initially 
will  determine  whether  access  will  be 
granted. 

(b)  Grant  of  request  for  access.  (1)  If  it 
is  determined  that  a  request  for  access 
to  records  pertaining  to  an  individual 
will  be  granted,  the  individual  will  be 
advised  by  mail  that  access  will  be 
given  at  the  ASC  or  a  copy  of  the 
requested  record  will  be  provided  by  . 
mail  if  the  individual  shall  so  indicate. 
Where  the  individual  requests  that 
copies  of  the  record  be  mailed  to  or  her 
or  requests  copies  of  a  record  upon 
reviewing  it  at  the  ASC.  the  individual 
shall  pay  the  cost  of  making  requested 
copies,  as  set  forth  in  §  1102.109  of  this 
subpart. 

(2)  In  granting  access  to  an  individual 
to  a  record  pertaining  to  him  or  her.  the 
ASC  staff  shall  take  steps  to  prevent  the 
unauthorized  disclosure  of  information 
pertaining  to  other  individuals. 

(c)  Denial  of  request  for  access.  If  it  is 
determined  that  access  will  not  be 
granted,  the  individual  making  the 
request  will  be  notified  of  that  fact  and 
given  the  reasons  why  access  is  being 
denied.  The  individual  also  will  be 
advised  of  his  or  her  right  to  seek  review 
by  the  Executive  Director  of  the  initial 
decision  to  deny  access,  in  accordance 
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with  the  procedures  set  forth  in 
§  1102.107  of  this  subpart. 

(d)  Time  for  acting  on  requests  for 
access.  Access  to  a  record  pertaining  to 
an  individual  normally  will  be  granted 
or  denied  within  30  days  .(excluding 
Saturdays,  Sundays,  and  Federal 
holidays)  after  the  receipt  of  the  request 
for  access,  unless  the  individual  making 
the  request  is  notified  in  writing  within 
the  30  day  period  that,  for  good  cause 
shown,  a  longer  time  is  required.  In  such 
cases,  the  individual  making  the  request 
shall  be  informed  in  writing  of  the 
difficulties  encoimtered  and  an 
indication  shall  be  given  as  to  when  it  is 
anticipated  that  access  may  be  granted 
or  denied. 

(e)  Authorization  to  allow  designated 
person  to  review  and  discuss  records 
pertaining  to  another  individual.  An 
individual,  who  is  granted  access  to 
records  pertaining  to  him  or  her  and 
who  appears  at  the  ASC  Office  to 
review  the  records,  may  be 
accompanied  by  another  person  of  his 
or  her  choosing.  Where  the  records  as  to 
which  access  has  been  granted  are  not 
required  to  be  disclosed  under 
provisions  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  as 
amended,  the  individual  requesting  the 
records,  before  being  granted  access, 
shall  execute  a  written  statement, 
signed  by  him  or  her,  specifically 
authorizing  the  latter  individual  to 
review  and  discuss  the  records.  If  such 
authorization  has  not  been  given  as 
described,  the  person  who  has 
accompanied  the  individual  making  the 
request  will  be  excluded  from  any 
review  or  discussion  of  the  records. 

(f)  Exclusion  for  certain  records. 
Nothing  contained  in  these  rules  shall 
allow  an  individual  access  to  any 
information  compiled  in  reasonable 
anticipation  of  an  administrative 
judicial  or  civil  action  or  proceeding. 

§  1 102.104  Special  procedure:  Medical 
records. 

(a)  Statement  of  physician  or  mental 
health  professional.  When  an  individual 
requests  access  to  records  pertaining  to 
the  individual  that  include  medical  and/ 
or  psychological  information,  the  ASC,  if 
it  deems  it  necessary  under  the 
particular  circumstances,  may  require 
the  individual  to  submit  with  the  request 
a  signed  statement  by  the  individual’s 
physician  or  a  mental  health 
professional  indicating  that,  in  his  or  her 
opinion,  disclosure  of  the  requested 
records  or  information  directly  to  the 
individual  will  not  have  an  adverse 
effect  on  the  individual. 

(b)  Designation  of  physician  or  mental 
health  professional  to  receive  records.  If 
the  ASC  believes,  in  good  faith,  that 


disclosure  of  medical  and/or 
psychological  information,  directly  to  an 
individual  could  have  an  adverse  effect 
on  that  individual,  the  individual  may  be 
asked  to  designate  in  writing  a 
physician  or  mental  health  professional 
to  whom  the  individual  would  like  the 
records  to  be  disclosed,  and  disclosure 
that  otherwise  would  be  made  to  the 
individual  will  instead  be  made  to  the 
designated  physician  or  mental  health 
professional. 

§  1102.105  Requests  for  amendment  of 
records. 

(a)  Place  to  make  requests.  A  request 
by  an  individual  to  amend  records 
pertaining  to  him  or  her  may  be  made  in 
person  during  normal  business  hours  at 
the  ASC  located  at  2100  Pennsylvania 
Avenue,  NW.,  Suite  200,  Washington, 

DC,  or  by  mail  addressed  to  the  Privacy 
Act  Officer,  ASC,  2100  Pennsylvania 
Avenue,  NW.,  suite  200,  Washington. 

DC  20037. 

(1)  Information  to  be  included  in 
requests.  Each  request  to  amend  an  ASC 
record  shall  reasonably  describe  the 
record  sought  to  be  amended.  Such 
description  should  include,  for  example, 
relevant  names,  dates  and  subject 
matter  to  permit  the  record  to  be  located 
among  the  records  maintained  by  the 
ASC.  An  individual  who  has  requested 
that  a  record  pertaining  to  the  individual 
be  amended  will  be  advised  promptly  if 
the  record  cannot  be  located  on  the 
basis  of  the  description  given  and  that 
further  identifying  information  is 
necessary  before  the  request  can  be 
processed.  An  initial  evaluation  of  a 
request  presented  in  person  will  be 
made  immediately  to  ensure  that  the 
request  is  complete  and  to  indicate 
what,  if  any.  additional  information  will 
be  required.  Verification  of  the 
individual’s  identity  as  set  forth  in 

§  1102.102(a)  (2),  (3).  (4)  and  (5)  may  also 
be  required. 

(2)  Basis  for  amendment  An 
individual  requesting  an  amendment  to 
a  record  pertaining  to  the  individual 
shall  specify  the  substance  of  the 
amendment  and  set  forth  facts  and 
provide  such  materials  that  would 
support  his  or  her  contention  that  the 
record  as  maintained  by  the  ASC  is  not 
accurate,  timely  or  complete,  or  that  the 
record  is  not  necessary  and  relevant  to 
accomplish  a  statutory  purpose  of  the 
ASC  as  authorized  by  law  or  by 
Executive  Order  of  the  President. 

(b)  Acknowledgement  of  requests  for 
amendment  Receipt  of  a  request  to 
amend  a  record  pertaining  to  an 
individual  normally  will  be 
acknowledged  in  writing  within  10  days 
after  such  request  has  been  received, 
excluding  Saturdays,  Sundays  and 


Federal  holidays.  When  a  request  to 
amend  is  made  in  person,  the  individual 
making  the  request  will  be  given  a 
written  acknowledgement  when  the 
request  is  presented.  The 
acknowledgement  will  describe  the 
request  received  and  indicate  when  it  is 
anticipated  that  action  will  be  taken  on 
the  request.  No  acknowledgement  will 
be  sent  when  the  request  for  amendment 
will  be  reviewed,  and  an  initial  decision 
made,  within  the  10  day  period  after 
such  request  has  been  received. 

§  1 102.106  Review  of  requests  for 
amendment 

(a)  Initial  review.  As  in  the  case  of 
requests  for  access,  requests  by 
individuals  for  amendment  to  records 
pertaining  to  them  will  be  referred  to  the 
ASC’s  Privacy  Act  Officer  for  an  initial 
determination. 

(b)  Standards  to  be  applied  in 
reviewing  requests.  In  reviewing 
requests  to  amend  records,  the  Privacy 
Act  Officer  will  be  guided  by  the  criteria 
set  forth  in  5  U.S.C.  552(e)  (1)  and  (5), 
i.e.,  that  records  maintained  by  the  ASC 
shall  contain  only  such  information  as  is 
necessary  and  relevant  to  accomplish  a 
statutory  purpose  of  the  ASC  as 
required  by  statute  or  Executive  Order 
of  the  President  and  that  such 
information  also  be  accurate,  timely, 
relevant  and  complete.  These  criteria 
will  be  applied  whether  the  request  is  to 
add  material  to  a  record  or  to  delete 
information  from  a  record. 

(c)  Time  for  acting  on  requests.  Initial 
review  of  a  request  by  an  individual  to 
amend  a  record  shall  be  completed  as 
promptly  as  is  reasonably  possible  and 
normally  within  30  days  (excluding 
Saturdays,  Sundays,  and  Federal 
holidays)  from  the  date  the  request  was 
received,  unless  unusual  circumstances 
preclude  completion  of  review  within 
that  time.  If  the  anticipated  completion 
date  indicated  in  the  acknowledgement 
cannot  be  met.  the  individual  requesting 
the  amendment  will  be  advised  in 
writing  of  the  delay  and  the  reasons 
therefor,  and  also  advised  when  action 
is  expected  to  be  completed. 

(d)  Grant  of  requests  to  amend 
records.  If  a  request  to  amend  a  record 
is  granted  in  whole  or  in  part,  the 
Privacy  Act  Officer  will: 

(1)  Advise  the  individual  making  the 
request  in  writing  of  the  extent  to  which 
it  has  been  granted; 

(2)  Amend  the  record  accordingly:  and 

(3)  Where  an  accounting  of 
disclosures  of  the  record  has  been  kept 
pursuant  to  5  U.S.C.  552a(c),  advise  all 
previous  recipients  of  the  record  of  the 
fact  that  the  record  has  been  amended 
and  the  substance  of  the  amendment. 
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(e)  Denial  of  request  to  amend 
records.  If  an  individual's  request  to 
amend  a  record  pertaining  to  him  is 
denied  in  whole  or  in  part,  the  Privacy 
Act  Officer  will: 

(1)  Promptly  advise  the  individual 
making  the  request  in  writing  of  the 
extent  to  which  the  request  has  been 
denied; 

(2)  State  the  reasons  for  the  denial  of 
the  request; 

(3)  Describe  the  procedures 
established  by  the  ASC  to  obtain  further 
review  within  the  ASC  of  the  request  to 
amend,  including  the  name  and  address 
of  the  person  to  whom  the  appeal  is  to 
be  addressed;  and 

(4)  Inform  the  individual  that  the 
Privacy  Act  Officer  will  provide 
information  and  assistance  to  the 
individual  in  perfecting  an  appeal  of  the 
initial  decision. 

§  1 102.107  Appeal  of  initial  adverse 
agency  deterrnination  regarding  access  or 
amendment 

(a)  Administrative  review.  Any 
person  who  has  been  notified  pursuant 
to  §  1102.103(c]  that  a  request  for  access 
to  records  pertaining  to  him  or  her  has 
been  denied  in  whole  or  in  part,  or 
pursuant  to  §  1102.106(e)  of  this  subpart 
that  a  request  for  amendment  has  been 
denied  in  whole  or  in  part  or  who  has 
received  no  response  to  a  request  for 
access  or  to  amend  within  30  days 
(excluding  Saturdays,  Sundays  and 
Federal  holidays)  after  the  request  was 
received  by  the  ASC’s  staff  (or  within 
such  extended  period  as  may  be 
permitted  in  accordance  with 
§§  1102.103(d)  and  1102.106(c)  of  this 
subpart),  may  appeal  the  adverse 
determination  or  failure  to  respond  by 
applying  for  an  order  of  the  Executive 
Director  determining  and  directing  that 
access  to  the  record  be  granted  or  that 
the  record  be  amended  in  accordance 
with  his  or  her  request. 

(1)  The  application  shall  be  in  writing 
and  shall  describe  the  record  in  issue 
and  set  forth  the  proposed  amendment 
and  the  reasons  dierefor. 

(2)  The  application  shall  be  delivered 
to  the  ASC.  2100  Pennsylvania  Avenue, 
NW.,  suite  200,  Washington,  DC,  or  by 
mail  addressed  to  the  Privacy  Act 
Officer,  ASC,  2100  Pennsylvania 
Avenue,  NW.,  suite  200,  Washington, 

DC  20037. 

(3)  The  applicant  may  state  such  facts 
and  cite  such  legal  or  other  authorities 
in  support  of  the  application. 

(4)  The  Executive  Director  will  make  a 
determination  with  respect  to  any 
appeal  within  30  days  after  the  receipt 
of  such  appeal  (excluding  Satiu'days, 
Sundays,  and  Federal  holidays),  uiiless 
for  good  cause  shown,  the  Executive 


Director  shall  extend  that  period.  If  such 
an  extension  is  made,  the  individual 
who  is  appealing  shall  be  advised  in 
writing  of  the  extension,  the  reasons 
therefor,  and  the  anticipated  date  when 
the  appeal  will  be  decided. 

(5)  In  considering  an  appeal  fi-om  a 
denial  of  a  request  to  amend  a  record, 
the  Executive  Director  shall  apply  the 
same  standards  as  set  forth  in 

§  1102.106(b). 

(6)  If  the  ^ecutive  Director  concludes 
that  access  should  be  granted,  the 
Executive  Director  shall  issue  an  order 
granting  access  and  instructing  the 
Privacy  Act  Officer  to  comply  with 

§  1102.103(b). 

(7)  If  the  ^ecutive  Director  concludes 
that  the  request  to  amend  the  record 
should  be  granted  in  whole  or  in  part, 
the  Executive  Director  shall  issue  an 
order  granting  the  requested  amendment 
in  whole  or  in  part  and  instructing  the 
Privacy  Act  Officer  to  comply  with  the 
requirements  of  §  1102.106(d)  of  this 
subpart,  to  the  extent  applicable. 

(8)  If  the  Executive  Director  affirms 
the  initial  decision  denying  access,  the 
Executive  Director  shall  issue  an  order 
denying  access  and  advising  the 
individual  seeking  access  of: 

(i)  The  order, 

(ii)  The  reasons  for  denying  access; 
and 

(iii)  The  individual's  right  to  obtain 
judicial  review  of  the  decision  pursuant 
to  5  U.S.C.  552a(g)(l)(B). 

(9)  If  the  Executive  EHrector 
determines  that  the  decision  of  the 
Privacy  Act  Officer  denying  a  request  to 
amend  a  record  should  be  upheld,  the 
Executive  Director  shall  issue  an  order 
denying  the  request  and  the  individual 
shall  be  advised  of: 

(i)  The  order  refusing  to  amend  the 
record  and  the  reasons  therefor; 

(ii)  The  individual's  right  to  file  a 
concise  statement  setting  forth  his  or  her 
disagreement  with  the  Executive 
Director's  decision  not  to  amend  the 
record; 

(iii)  The  procedures  for  filing  such  a 
statement  of  disagreement  with  the 
Executive  Director; 

(iv)  The  fact  that  any  such  statement 
of  disagreement  will  be  made  available 
to  anyone  to  whom  the  record  is 
disclosed,  together  with,  if  the  Executive 
Director  deems  it  appropriate,  a  brief 
statement  setting  forth  ffie  Executive 
Director's  reasons  for  refusing  to  amend; 

(v)  The  fact  that  prior  recipients  of  the 
record  in  issue  will  be  provided  with  the 
statement  of  disagreement  and  the 
Executive  Director's  statement,  if  any,  to 
the  extent  that  an  accounting  of  such 
disclosures  has  been  maintained 
pursuant  to  5  U.S.C.  552a(c);  and 


(vi)  The  individual's  right  to  seek 
judicial  review  of  the  Executive 
Director's  refusal  to  amend,  pursuant  to 
5  U.S.C.  552a(g)(l)(A). 

(b)  Statement  of  disagreement  As 
noted  in  paragraph  (a)(9)(ii)  of  this 
section,  an  individual  may  file  with  the 
Executive  Director  a  statement  setting 
forth  his  or  her  disagreement  with  the 
Executive  Director's  denial  of  his  or  her 
request  to  amend  a  record. 

(1)  Such  statement  of  disagreement 
shall  be  delivered  to  the  ASC,  2100 
Pennsylvania  Avenue,  NW.,  Suite  200, 
Washington,  DC  20037,  within  30  days 
after  receipt  by  the  indiividual  of  the 
Executive  Director's  order  denying  the 
amendment,  excluding  Saturdays, 
Sundays  and  Federal  holidays.  For  good 
cause  shown,  this  period  can  be 
extended  for  a  reasonable  time. 

(2)  Such  statement  of  disagreement 
shall  concisely  state  the  basis  for  the 
individual's  disagreement.  Unduly 
lengthy  or  irrelevant  materials  will  be 
returned  to  the  individual  by  the 
Executive  Director  for  appropriate 
revisions  before  they  become  a 
permanent  part  of  the  individual's 
record. 

(3)  The  record  about  which  a 
statement  of  disagreement  has  been 
filed  will  clearly  note  which  part  of  the 
record  is  disputed  and  the  Executive 
Director  will  provide  copies  of  the 
statement  of  disagreement  and,  if  the 
Executive  Director  deems  it  appropriate, 
provide  a  concise  statement  of  his  or  her 
reasons  for  refusing  to  amend  the 
record,  to  persons  or  other  agencies  to 
whom  the  record  has  been  or  will  be 
disclosed. 

§  1102.108  General  provisions. 

(a)  Extensions  of  time.  Pursuant  to 
§§  1102.103(b),  1102.104(d).  1102.109(c) 
and  1102.109(a)(4)  of  this  subpart,  the 
time  within  which  a  request  for 
information,  access  or  amendment  by  an 
individual  with  respect  to  records 
maintained  by  the  ASC  that  pertain  to 
him  or  her  normally  would  be  processed 
may  be  extended  for  good  cause  shown 
or  because  of  unusual  circumstances.  As 
used  in  these  rules,  good  cause  and 
unusual  circumstances  shall  include,  but 
only  to  the  extent  reasonably  necessary 
to  the  proper  processing  of  a  particular 
request: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from 
establishments  that  are  separate  from 
the  ASC.  Some  records  of  the  ASC  may 
be  stored  in  Federal  Records  Centers  in 
accordance  with  law — including  many 
of  the  documents  that  have  been  on  file 
with  the  ASC  for  more  than  2  years-;- 
and  cannot  be  made  available  promptly. 
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Any  person  who  has  requested  for 
personal  examination  a  record  stored  at 
the  Federal  Records  Center  will  be 
notified  when  the  record  will  be  made 
available. 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  may  be  demanded  in  a  single 
request  vihiile  every  reasonable  effort 
will  be  made  to  comply  fully  with  each 
request  as  promptly  as  possible  on  a 
first-come,  first-served  basis,  work  done 
to  search  for,  collect  and  appropriately 
examine  records  in  response  to  a 
request  for  a  large  number  of  records 
will  be  contingent  upon  the  availability 
of  processing  personnel  in  accordance 
with  an  equitable  allocation  of  time  to 
all  members  of  the  public  who  have 
requested  or  wish  to  request  records. 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request,  or  among  two  or  more 
components  within  the  ASC  having 
substantial  subject-matter  interest 
herein. 

(b)  Effective  date  of  action.  Whenever 
it  is  provided  in  this  subpart  that  an 
acknowledgement  or  response  to  a 
request  will  be  given  by  specific  times, 
deposit  in  the  mails  of  such 
acknowledgement  or  response  by  that 
time,  addressed  to  the  person  making 
the  request,  will  be  deemed  full 
compliance. 

(c)  Records  in  use  by  a  member  of  the 
ASC  or  its  staff.  Although  every  effort 
will  be  made  to  make  a  record  in  use  by 
a  member  of  the  ASC  or  its  staff 
available  when  requested,  it  may 
occasionally  be  necessary  to  delay 
making  such  a  record  available  when 
doing  so  at  the  time  the  request  is  made 
would  seriously  interfere  with  the  work 
of  the  ASC  or  its  staff. 

(d)  Missing  or  lost  records.  Any 
person  who  has  requested  a  record  or  a 
copy  of  a  record  pertaining  to  him  or  her 
will  be  notified  if  the  record  sought 
cannot  be  found.  If  the  person  so 
requests,  he  or  she  will  be  notified  if  the 
record  subsequently  is  found. 

(e)  Oral  requests;  misdirected  written 
requests — (1)  Telephone  and  other  oral 
requests.  Before  responding  to  any 
request  by  an  individual  for  information 
concerning  whether  records  maintained 
by  the  ASC  in  a  system  of  records 
pertain  to  the  individual  or  to  any 
request  for  access  to  records  by  an 
individual,  such  request  must  be  in 
writing  and  signed  by  the  individual 
making  the  request.  The  Executive 
Director  will  not  entertain  any  appeal 
from  an  alleged  denial  of  failure  to 
comply  with  an  oral  request.  Any  person 


who  has  made  an  oral  request  for 
information  or  access  to  records  who 
believes  that  the  request  has  been 
improperly  denied  should  resubmit  the 
request  in  appropriate  written  form  to 
obtain  proper  consideration  and,  if  need 
be,  administrative  review. 

(2)  Misdirected  written  requests.  The 
ASC  cannot  assure  that  a  timely  or 
satisfactory  response  will  be  given  to 
written  requests  for  information,  access 
or  amendment  by  an  individual  with 
respect  to  records  pertaining  to  him  or 
her  that  are  directed  to  the  ASC  other 
than  in  a  manner  prescribed  in 
§§  1102.103(a).  1102.106(a], 

1102.108(a)(2),  and  1102.110  of  this 
subpart.  Any  staff  member  who  receives 
a  written  request  for  information,  access 
or  amendment  should  promptly  forward 
the  request  to  the  Privacy  Act  Officer. 
Misdirected  requests  for  records  will  be 
considered  to  have  been  received  by  the 
ASC  only  when  they  have  been  actually 
received  by  the  Privacy  Act  Officer  in 
cases  under  §  1102.108(a)(2).  The 
Executive  Director  will  not  entertain  any 
appeal  from  an  alleged  denial  or  failure 
to  comply  with  a  misdirected  request, 
unless  it  is  clearly  shown  that  the 
request  was  in  fact  received  by  the 
Privacy  Act  Officer. 

§1102.109  Fees. 

(a)  There  will  be  no  charge  assessed 
to  the  individual  for  the  ASC's  expense 
involved  in  searching  for  or  reviewing 
the  record.  Copies  of  the  ASC’s  recoils 
will  be  provided  by  a  commercial  copier 
at  rates  established  by  a  contract 
between  the  copier  and  the  ASC  or  by 
the  ASC  at  the  rates  in  §  1101.4(b)(5)(ii) 
of  12  CFR  part  1101. 

(b)  Waiver  or  reduction  of  fees. 
Whenever  the  Executive  Director  of  the 
ASC  determines  that  good  cause  exists 
to  grant  a  request  for  reduction  or 
waiver  of  fees  for  copying  documents, 
he  or  she  may  reduce  or  waive  any  such 
fees. 

§1102.110  Penalties. 

Title  18  U.S.C.  1001  makes  it  a 
criminal  offense,  subject  to  a  maximum 
fine  of  $10,000,  or  imprisonment  for  not 
more  than  5  years  or  both,  to  knowingly 
and  willingly  make  or  cause  to  be  made 
any  false  or  fraudulent  statements  or 
representations  in  any  matter  within  the 
jurisdiction  of  any  agency  of  the  United 
States.  5  U.S.C.  552a(i)  makes  it  a 
misdemeanor  punishable  by  a  fine  of  not 
more  than  $5,000  for  any  person 
knowingly  and  willfully  to  request  or 
obtain  any  record  concerning  an 
individual  from  the  ASC  under  false 
pretenses.  5  U.S.C.  552a(i)  (1)  and  (2) 
provide  criminal  penalties  for  certain 


violations  of  the  Privacy  Act  by  officers 
and  employees  of  the  ASC. 

By  the  Appraisal  Subcommittee  of  the 
Federal  Financial  Institutions  Examination 
Council. 

Dated:  August  7, 1992. 

Fred  D.  Finke. 

Chairman. 

[FR  Doc.  92-19233  Filed  8-12-92: 8:45  am) 
BtLLINQ  CODE  S21<H)1 


DEPAR'TMENT  OF  TRANSPORTATION 
Federal  Aviation  AdministraUon 
14  CFR  Part  95 

[Docket  No.  26941;  Arndt  No.  371] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  GMT.  August  20. 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul ).  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route  or 
any  portion  of  that  route,  as  well  as  the 
changeover  points  (COPs)  for  Federal 
airways,  jet  routes,  or  direct  routes  as 
prescribed  in  part  95.  The  specified  IFR 
altitudes,  when  used  in  conjunction  with 
the  prescribed  changeover  points  for 
those  routes,  ensure  navigation  aid 
coverage  that  is  adequate  for  safe  flight 
operations  and  free  of  frequency 
interference.  The  reasons  and 
circumstances  which  create  the  need  for 
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this  amendment  involve  matters  of  flight 
safety,  operational  efliciency  in  the 
National  Airspace  System,  and  are 
related  to  published  aeronautical  charts 
that  are  essential  to  the  user  and 
provide  for  the  safe  and  efflcient  use  of 
the  navigable  airspace.  In  addition, 
those  various  reasons  or  circumstances 
require  making  this  amendment 
effective  before  the  next  schedule 
charting  and  publication  date  of  the 
flight  information  to  assure  its  timely 
availability  of  the  user.  The  eflective 
date  of  this  amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  are  unnecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  “major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26, 1979)  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington,  DC  on  }uly  30, 1992. 
Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
part  95  of  the  Federal  Aviation 
Regulations  (14  CFR  part  95)  is  amended 
as  follows  effective  at  0901  GMT, 

August  20, 1992; 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354,  and  1510;  49 
U.S.C.  106(g)  (Revised  Pub.  L  97-449,  January 
12, 1983);  and  14  CFR  11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  Minimum  Enroute  IFR  Alti¬ 
tudes  s  Changeover  Points— Amend¬ 
ment  371  Effective  Date,  August  20, 
1992 


From  To  MEA 


S  95.6004  VOR  Fadtfal  Airway  4  la  Amandad  to  Raad  In 
Part 

Lamb*.  IN  FIX .  *Apalo.  IN  FIX _  **3000 

*4SOO-MRA 

**2400-MOCA 

Apalo.  INFIX _ Downs,  KY  FIX _  *3000 

‘2400-MOCA 

8  95A013  VOR  Fadaral  Airway  13  la  AmaiMlad  to  Raad  In 

Part 

McAHen,  TX  VOR/DME...  Harlingen.  TX  VOR/  2000 

OME. 

Raymo,  TX  FIX _ Ascot,  TX  FW _ _  *4000 

MSOO-MOCA 

Humblo.  TX  VORTAC _ deep,  TX  FIX _  2000 

deep,  TX  FIX _  Legge,  TX  FIX _  *6000 

•2000-MOCA 

Uiflun,  TX  VORTAC _ Caith,  TX  FIX _ _  *3800 

‘2000-MOCA 

9  9SA017  VOR  Fadaral  Airway  17  la  Amandad  to  Raad  In 

Part 

Harlingen.  TX  VOR/  McAHea  TX  VOR/DME...  2000 

DME. 

Laredo,  TX  VORTAC _  *Kahan.  TX  FIX _  2400 

*5000-MRA 

Xahan,  TX  FIX _ CotuNa,  TX  VORTAC _  *2400 

•1800-MOCA 

Cotulto,  TX  VORTAC _ Milet  TX  RX _  2500 

8  95.6020  VOR  Fadaral  Airway  20  la  Amandad  to  Raad  In 
Part 

Soint.  TX  RX -  Palacios,  TX  VORTAC .  1700 

895.6047  VOR  Fadaral  Airway  47  la  Amandad  to  Raad  In 
Part 

■>00X01  City,  IN  'Holan.  IN  RX _ _  2500 

VORTAC. 

*2600-MRA 

SacXo,  IN  RX _ Heals,  IN  FIX _  *3500 

‘2200-MOCA 

895J052  VOR  Federal  Airway  52  la  Amandad  to  Read  in 
Part 

Quincy.  IL  VORTAC _  'Rivts,  IL  RX _  2600 

’6000-MRA 

895.6056  VOR  Fadaral  Airway  56  la  Amandad  to  Raad  In 
Part 

Cowers,  SC  VORTAC _ Columbia,  SC  VORTAC.™  *2100 

‘2100-MOCA 

895A062  VOR  Fadaral  Airway  62  la  Amended  to  Raad  in 
Part 

Lubbock,  TX  VORTAC-...  ‘Rotan,  TX  RX _  **6000 

•4500-MRA 

•’5000-MOCA 


895A063  VOR  Fadaral  Airway  63  la  Amandad  to  Raad  In 
Part 

Springfieid,  MO  *Roacb,  MO  RX . . .  4000 

VORTAC. 


*4000-MRA 

8  95.6070  VOR  Fadaral  Airway  70  la  Amandad  to  Raad  In 
Part 


U.S.  Mexican  Border _ 

•150O-MOCA 

Brownsville,  TX 

VORTAC. 

*6000 

Jimie,  TX  RX  . . 

*4000 

•1500-MOCA 

Jimie.  TXRX-  -  .  .. 

Jetty.  TX  FIX _ _ 

•4000 

‘1300-MOCA 

BoinLTXFtX _ 

Palacios.  TX  VORTAC.— 

1700 

6  9SA157  VOR  Fadaral  Airway  157  la  Amandad  by 
Adding 

Florence,  SC  VORTAC....  FayettevHle.  NC  VOR/  2200 
DME. 


Revisions  to  Minimum  Enroute  IFR  Alti¬ 
tudes  &  Changeover  Points— Amend¬ 
ment  371  Effective  Date,  August  20, 
1992— Continued 


From  To  MEA 


Fayetteville,  NC  VOR/  Kinstoa  NC  VORTAC 2000 

DME.  I 

895A161  VOR  Fadaral  Airway  161  la  Amandad  to  Raad  ) 

In  Part 

Oulfa,  TX  RX _ PoWa,  TX  FIX .  *3400 

'2SOO-MOCA 

605A163  VOR  Fadaral  Airway  163  la  Amandad  to  Raad 
In  Part 


U.S.  Mexican  Border.-. 

•1400-MOCA 

...  BrowmsviHe,  TX  ..  , 

VORTAC.  j 

...  Ascot  TX  FIX . . 

*2000 

*4000 

*15bo-MOCA 

San  Antonio,  TX 

Lampasas,  TX 

*3500 

VORTAC. 

‘2900-MOCA 

VORTAC. 

Lampasas,  TX 
VORTAC. 
‘2000-MOCA 

Actoa  TX  VORTAC...... 

*3000 

Acton.  TX  VORTAC..-. 

..-  Bridgeport  TX 

VORTAC 

3000 

8  9SA171  VOR  Fadaral  Airway  171  la  Amandad  to  Read 
In  Part 


Lexington.  KY  VORTAC-  McFee,  KY  FIX..-.; - -  5000 


895.6166  VOR  Fadaral  Airway  166  la  Amended  by 
Addlrtg 

Paradise,  CA  VORTAC....  Tannr,  CA  RX .  5500 

Tannr,  CA  FIX .  Poggi,  CA  VORTAC .  5000 

la  Amended  to  Raad  In  Part 


Van  Nuys,  CA  VOR/  Trtni,  CA  RX _ _ —  5000 

DME. 

Tifni,  CA  FIX _  Paradise,  CA  VORTAC....  4000 


895.6222  VOR  Fadaral  Airway  222  la  Amandad  to  Raad 
In  Part 


Junction,  TX  VORTAC .  Stonewall.  TX  VORTAC ..  *4000 

•3300-MOCA 

8  95.6245  VOR  Fadaral  Airway  245  la  Amended  to  Raad 
In  Part 

Jackson.  MS  VORTAC....  ‘Haroo,  MS  FIX .  2400 

MA/V- 

7000 

•2700-MRA 

895.6267  VOR  Fadaral  Airway  267  la  Amended  to  Raad 
in  Part 


Craig.  FL  VORTAC .  ‘Baxiy,  GA  FIX _  **3000 

*3000-MRA 

••2500-MOCA 

8  95.6269  VOR  Federal  Airway  269  is  Amandad  to  Raad 
In  Part 


Cobur,  OR  FIX _ ‘Eugene,  OR  VORTAC  .- 

NE  BND..„ . — 

SW  BND _ _ _ 

‘3800-MCA  Eugene  VORTAC.  NE  BND 

895.6292  VOR  Fadaral  Airway  29  la  Amended  to  Raad  in 
Part 


Barnes,  MA  VORTAC _ Glyde,  MA  FIX _  *7000 

‘3000-MOCA 

Glyde,  MA  FIX - Boston,  MA  VORTAC _  *4000 

‘3000-MOCA 

8  95A305  VOR  Fadaral  Airway  305  Is  Amandad  to  Read 
In  Part 

Pocket  Qty.  IN  ‘Augus,  IN  FIX . .  240000 

VORTAC. 

‘2600-MRA 
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Revisions  to  Minimum  Enroute  IFR  Alti¬ 
tudes  &  Changeover  Points— Amend¬ 
ment  371  Effective  Date,  August  20. 
1992— Continued 


From  To  MEA 


6  954330  VOR  Fodtral  Akway  330  la  Amandad  to  Road 
In  Part 

Osity.  ID  F!X._ .  ‘Jackson,  WY  VOR/  14000 

DME. 

•13100-MCA 
Jackson  VOR/ 

DME,  WBNO 

DuNok.  WY  VOR/DME...  ‘Rosroy.  WY  RX .  “14000 

‘11000-MCA  Ro««ey 
RX.  W  BNO 
“13500-MOCA 

89S.63S2  VOR  Fadaral  Airway  3S2  la  Amandad  to  Road 
In  Part 

HouHon.  ME  VOR/DME  -  U.S  Canadian  Border .  2000 

895.6350  VOR  Fadaral  Akway  358  la  Amandad  to  Raad 
In  Part 

San  Antonio,  TX  Ouada,  TX  FIX.... .  *4000 

VORTAC. 

‘2500-MOCA 

895.6359  VOR  FadarN  Akway  359  la  Amandad  to  Raad 
In  Part 


U  S.  Mexican  Border _ Laredo,  TX  VORTAC .  *3000 

•2400-MOCA 

895.6407  VOR  Fadaral  Akway  407  la  Amandad  to  Raad 
In  Part 

Jtmie.  TX  RX . . .  Jerry,  TX  RX .  *4000 

•1300-MOCA 

Palacios,  TX  VORTAC .  Humblo,  TX  VORTAC .  250C 

Unen,  LA  FIX . .  Shreveport  LA  300C 

VORTAC. 


Revisions  to  Minimum  Enroute  IFR  Alti¬ 
tudes  a  Changeover  Points— Amend¬ 
ment  371  Effective  Date.  August  20. 
1992 — Continued 


From  To  MEA 


8  95.6431  VOR  Fadaral  Akway  431  la  Amandad  by 
Adding 

Sisters  Island.  AK  ‘Lyric.  AK  RX . . .  “8000 

VORTAC. 

‘0000-MRA 

“SeOO-MOCA 

Lyrtc,  AK  RX._ . Bkxka  Island.  AK  5000 

VORTAC. 


8  954437  VOR  Fadaral  Akway  437  la  Amandad  to  Raad 
In  Part 

Jetso.  FL  RX _  ‘Slaty.  QA  FIX. . 10000 

‘SOOO-MRA 

8  954512  VOR  Fadaral  Akway  512  la  Amandad  to  Raad 
In  P^ 

Pocket  aty.  IN  ‘Holan,  IN  RX .  2500 

VORTAC. 

‘2600-MRA 

8954526  VOR  Federal  Akway  526  la  Amandad  to  Raad 
In  Part 

Dryer.  OH  VORTAC _ Chwtloo.  OH  VORTAC...  3000 

CtWdon,  OH  VORTAC..  Youngstown.  OH  3000 

VORTAC. 


6  954550  VOR  Federal  Akway  550  la  Amandad  to  Read 
In  Part 


Cotulla.  TX  VORTAC. MileL  TX  RX .  2500 

Dents.  TX  RX. .  ‘Cedil,  TX  RX .  “3400 

‘3SOO-MRA 

“2600-MOCA 


Revisions  to  Minimum  Enroute  IFR  Alti¬ 
tudes  a  Changeover  Points— Amend¬ 
ment  371  Effective  Date.  August  20. 
1992— Continued 


From  To  MEA 


8  956556  VOR  Fadaral  Akway  556  la  Amandad  to  Raad 
In  P^ 

Jonctioo.  TX  VORTAC.....  Stonewall.  TX  VORTAC ..  ‘4000 

‘3300-MOCA 

8  956566  VOR  Federal  Akway  566  la  Amandad  to  Raad 
In  P^ 

San  Antonio,  TX  Guada.  TX  RX .  ‘4000 

VORTAC 

‘2500-MOCA 

Guada,  TX  RX.._ .  Stonewall.  TX  VORTAC ..  ‘4000 

‘320O-MOCA 

StonewalL  TX  VORTAC  .  Uano,  TX  VORTAC .  ‘4000 

‘3100-MOCA 


From 

To 

MEA 

MAA 

995.7207  Jet 
Route  No. 
20718 
Amended  to 
Delete: 

MIAMI,  FL 

Wahaa,  FL  FIX.. 

18000 

1 

45000 

VORTAC. 

wahaafl 

Savannah,  GA 

24000 

45000 

FIX. 

VORTAC. 

§  95.8003  VOR  FEDERAL  Airways  Changeover  Points 


Akway  Segment 

Changeover  points 

From 

* 

To  1 

Distance 

From 

V-186 18  Amended  to  Delete: 

Van  Nuya.  CA  VOR/DME . 

Paradiso,  CA  VORTAC . 

22 

Van  Nuys. 

(FR  Doc.  92-1910S  Filed  8-12-92;  8:45  am] 
BILUNQ  code  4910-19-M 

FEDERAL  TRADE  COMMISSION 
16  CFR  Part  260 

Guides  for  the  Use  of  Environmental 
Marketing  daims 

agency:  Federal  Trade  Commission. 
action:  Publication  of  final  guides. 

summary:  The  Federal  Trade 
Commission  has  adopted  guides  for  the 
use  of  environmental  claims  in 
marketing  and  advertising.  The  guides 
address  ^e  applicability  of  section  5  of 
the  FTC  Act  to  environmental 
advertising  and  labeling  claims.  Public 
hearings  on  these  issues  were  held  on 
July  17-18, 1991,  along  with  a  90-day 
public  comment  period.  In  addition  to 
the  guides  themselves,  the  Commission 
is  publishing  in  this  notice  a  summary  of 
an  environmental  assessment  of  the 
guides,  including  a  finding  of  no 
signiHcant  impact,  concluding  that  an 
environmental  impact  statement  is  not 
required  under  applicable  law. 


effective  date:  July  28. 1992. 
ADDRESSES:  Copies  of  the 
environmental  assessment  are  available 
from  the  Public  Reference  Branch,  room 
130,  Federal  Trade  Commission,  6th 
Street  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Koelbel  Engle  (Attorney),  (202) 
326-3161. 

SUIN>LEMENTARV  INFORMATION:  On 

Friday,  May  31, 1991,  the  Federal  Trade 
Commission  published  in  the  Federal 
Register  a  request  for  public  comment 
on  issues  concerning  environmental 
marketing  and  advertising  claims,  and  a 
notice  that  it  would  hold  public 
hearings.  56  FR  24968,  May  31, 1991. 
Public  hearings  on  these  issues  were 
held  on  July  17-18, 1991,  along  with  a  90- 
day  public  comment  period.  On  August 
2, 1991,  the  Commission  published  in  the 
Federal  Register  a  notice  extending  the 
comment  period.  56  FR  37026,  Aug.  2, 
1991.  The  Commission  has  now  adopted 
guides  for  the  use  of  environmental 
claims  in  marketing  and  advertising.  The 
guides  address  the  applicability  of 


section  5  of  the  FTC  Act  to 
environmental  advertising  and  labeling 
claims.  In  addition  to  the  guides 
themselves,  the  Commission  is 
publishing  in  this  notice  a  summary  of 
an  environmental  assessment  of  the 
guides,  including  a  finding  of  no 
significant  impact,  concluding  that  an 
environmental  impact  statement  is  not 
required  under  applicable  law. 

List  of  Subjects  in  16  CFR  Part  260 

Advertising,  Environmental  claims. 
Labeling,  and  Trade  practices. 

For  the  reasons  set  forth  in  the 
preamble,  16  CFR  ch,  I  is  amended  by 
adding  part  260  to  read  as  follows: 

PART  260— GUIDES  FOR  THE  USE  OF 
ENVIRONMENTAL  MARKETING 
CLAIMS 

Sec. 

260.1  Statement  of  purpose. 

260.2  Scope  of  guides. 

260.3  Structure  of  the  guides. 

260.4  Review  procedure. 

260.5  Interpretation  and  substantiation  of 
environmental  marketing  claims. 

280.6  General  principles. 
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Sm. 

26a7  Environmental  marketing  claims. 

2608  Environmental  Aasesament. 

Authority:  15  U.S.C  §9  41-58. 

§  260.1  Statement  of  purpose. 

These  guides  represent  administrative 
interpretations  of  laws  administered  by 
the  Federal  Trade  Commission  for  the 
guidance  of  the  public  in  conducting  its 
affairs  in  conformity  with  legal 
requirements.  These  guides  specifically 
address  the  application  of  section  5  of 
the  FTC  Act  (15  U.S.C.  45)  to 
environmental  advertising  and 
mailceting  practices.  They  provide  the 
basis  for  voluntary  compliance  with 
such  laws  by  members  of  industry. 
Conduct  inconsistent  with  the  positions 
articulated  in  these  guides  may  result  in 
corrective  action  by  the  Commission 
under  section  5  if.  after  investigation, 
the  Commission  has  reason  to  believe 
that  the  behavior  falls  within  the  scope 
of  conduct  declared  unlawful  by  the 
statute. 

9  260J{  Scop*  of  Guides. 

These  guides  apply  to  environmental 
claims  included  in  labeling,  advertising, 
promotional  materials  and  all  other 
forms  of  mariceting,  whether  asserted 
directly  or  by  implication,  through 
words,  symbols,  emblems,  logos, 
depictions,  product  brand  names,  or 
through  any  other  means.  The  guides 
apply  to  any  claim  about  the 
environmental  attributes  of  a  product  or 
package  in  connection  with  the  sales, 
offering  for  sale,  or  marketing  of  such 
product  or  package  for  personal,  family 
or  household  use,  or  for  commercial, 
institutional  or  industrial  use.  Because 
the  guides  are  not  legislative  rules  under 
section  18  of  the  FTC  Act,  they  are  not 
themselves  enforceable  regulations,  nor 
do  they  have  the  force  and  effect  of  law. 
The  guides  themselves  do  not  preempt 
regulation  of  other  federal  agencies  or  of 
state  and  local  bodies  governing  the  use 
of  environmental  mariceting  claims. 
Compliance  with  federal,  state  or  local 
law  and  regulations  concerning  such 
claims,  however,  will  not  necessarily 
preclude  Commission  law  enforcement 
action  under  section  5. 

§260.3  Structure  of  the  guides. 

The  guides  are  composed  of  general 
principles  and  specific  guidance  on  the 
use  of  environmental  claims.  These 
general  principles  and  specific  guidance 
are  followed  by  examples  that  generally 
address  a  single  deception  concern.  A 
given  claim  may  raise  issues  that  are 
addressed  under  more  than  one  example 
and  in  more  than  one  section  of  the 
guides.  In  many  of  the  examples,  one  or 
more  options  are  presented  for 


qualifying  a  claim.  These  options  are 
intended  to  provide  a  “safe  harbor”  for 
m€u*keters  who  want  certainty  about 
how  to  make  environmental  claims. 

They  do  not  represent  the  only 
pennissible  approaches  to  qualifying  a 
claim.  The  examples  do  not  illustrate  all 
possible  acceptable  claims  or 
disclosures  that  would  be  permissible 
under  section  5.  In  addition,  some  of  the 
illustrative  disclosures  may  be 
appropriate  for  use  on  labels  but  not  in 
print  or  broadcast  advertisements  and 
vice  versa.  In  some  instances,  the  guides 
indicate  within  the  example  in  what 
context  or  contexts  a  particular  type  of 
disclosure  should  be  considered. 

§  260.4  Review  procedure. 

Three  years  after  the  date  of  adoption 
of  these  guides,  the  Conunission  will 
seek  public  comment  on  whether  and 
how  the  guides  heed  to  be  modified  in 
light  of  ensuing  developments.  Parties 
may  petition  the  Commission  to  alter  or 
amend  these  guides  in  light  of 
substantial  new  evidence  regarding 
consumer  interpretation  of  a  claim  or 
regarding  substantiation  of  a  claim. 
Following  review  of  such  a  petition,  the 
Commission  will  take  such  action  as  it 
deems  appropriate. 

§  260.5  Interpretation  and  substantiation 
of  environmental  marketing  claims. 

Section  5  of  the  FTC  Act  makes 
unlawful  deceptive  acts  and  practices  in 
or  affecting  commerce.  The 
Commission's  criteria  for  determining 
whether  an  express  or  implied  claim  has 
been  made  are  enunciated  in  the 
Commission’s  Policy  Statement  on 
Deception.^  In  addition,  any  party 
making  an  express  or  implied  claim  that 
presents  an  objective  assertion  about 
the  environmental  attribute  of  a  product 
or  package  must,  at  the  time  the  claim  is 
made,  possess  and  rely  upon  a 
reasonable  basis  substantiating  the 
claim.  A  reasonable  basis  consists  of 
competent  and  reliable  evidence.  In  the 
context  of  environmental  mariceting 
claims,  such  substantiation  will  often 
require  competent  and  reliable  scientiffc 
evidence.  For  any  test,  analysis, 
research,  study  or  other  evidence  to  be 
“competent  and  reliable”  for  purposes  of 
these  guides,  it  must  be  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 
profession  to  yield  accurate  and  reliable 
results.  Further  guidance  on  the 


'  CliffdaJe  Associates,  Ina,  103  F.T.C  110,  at  170. 
170 11.7,  nO,  appendix,  reprinting  letter  dated  Oct 
14. 1983,  firom  the  Commission  to  The  Honorable 
John  D.  Dingell,  Chairman,  Committee  mi  Energy 
and  Commerce.  U,S.  House  of  Representatives 
(1984)  (Deception  Statement”). 


reasonable  basis  standard  is  set  forth  in 
the  Commission's  1983  Policy  Statement 
on  the  Advertising  Substantiation 
Doctrine.  49  FR  30,999  (1984);  appended 
to  Thompson  Medical  Co.,  104  F.T.C.  648 
(1984).  Ihese  guides,  therefore,  attempt 
to  preview  Commission  policy  in  a 
relatively  new.  context — that  of 
environmental  claims. 

§  260.6  General  principles. 

The  following  general  principles  apply 
to  all  environmental  marketing  claims, 
including,  but  not  limited  to,  those 
described  in  §  260.7.  In  addition.  §  260.7 
contains  specific  guidance  applicable  to 
certain  environmental  marketing  claims. 
Claims  should  comport  with  all  relevant 
provisions  of  these  guides,  not  simply 
the  provision  that  seems  most  directly 
applicable. 

(a)  Qualifications  and  Disclosures. 

The  Commission  traditionally  has  held 
that  in  order  to  be  effective,  any 
qualifications  or  disclosures  such  as 
those  described  in  these  guides  should 
be  sufficiently  clear  and  prominent  to 
prevent  deception.  Clarity  of  language, 
relative  type  size  and  proximity  to  the 
claim  being  qualified,  and  an  absence  of 
contrary  claims  that  could  undercut 
effectiveness,  will  maximize  the 
likelihood  that  the  qualifications  and 
disclosures  are  appropriately  clear  and 
prominent. 

(b)  Distinction  Between  Benefits  of 
Product  and  Package.  An  environmental 
marketing  claim  should  be  presented  in 
a  way  that  makes  clear  whether  the 
environmental  attribute  or  benefit  being 
asserted  refers  to  the  product,  the 
product's  packaging  or  to  a  portion  or 
component  of  the  product  or  packaging. 
In  general,  if  the  environmental  attribute 
or  benefit  applies  to  all  but  minor, 
incidental  components  of  a  product  or 
package,  the  claim  need  not  be  qualified 
to  identify  that  fact.  There  may  be 
exceptions  to  this  general  principle.  For 
example,  if  an  unqualified  “recyclable” 
claim  is  made  and  the  presence  of  the 
incidental  component  significantly  limits 
the  ability  to  recycle  the  product,  then 
the  claim  would  be  deceptive. 

Example  1:  A  box  of  aluminum  foil  is 
labeled  with  the  claim  “recyclable,”  without 
further  elaboration.  Unless  the  type  of 
product,  surrounding  language,  or  other 
context  of  the  phrase  establishes  whether  the 
claim  refers  to  the  foil  or  the  box,  the  claim  is 
deceptive  if  any  part  of  either  the  box  or  the 
foil,  other  than  minor,  incidental  components, 
cannot  be  recycled. 

Example  2:  A  soft  drink  bottle  is  labeled 
'‘recycl^.”  The  bottle  is  made  entirely  from 
recycled  materials,  but  the  bottle  cap  is  not 
Bemuse  reasonable  consumers  are  likely  to 
consider  the  bottle  cap  to  be  a  minor, 
incidental  component  of  the  package,  the 
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claim  is  not  deceptive.  Similarly,  it  would  not 
be  deceptive  to  label  a  shopping  bag 
'*recyci^*'  where  the  bag  is  made  entirely  of 
recycled  material  but  the  easily  detachable 
handle,  an  incidental  component,  is  not. 

(c)  Overstatement  of  Environmental 
Attribute.  An  environmental  marketing 
claim  should  not  be  presented  in  a 
manner  that  overstates  the 
environmental  attribute  or  benefit, 
expressly  or  by  implication.  Marketers 
should  avoid  implications  of  significant 
environmental  benefits  if  the  benefit  is 
in  fact  negligible. 

Example  1:  A  package  is  labeled,  “50% 
more  recycled  content  than  before."  The 
manufacturer  increased  the  recycled  content 
of  its  padcage  from  2  percent  recycled 
material  to  3  percent  recycled  material. 
Although  the  claim  is  technically  true,  it  is 
likely  to  convey  the  false  impression  that  the 
advertiser  has  increased  significantly  the  use 
of  recycled  material. 

Example  2:  A  trash  bag  is  labeled 
“recyclable"  without  qualification.  Because 
trash  bags  will  ordinarily  not  be  separated 
out  fix)m  other  trash  at  the  landfill  or 
Incinerator  for  recycling,  they  are  highly 
unlikely  to  be  used  again  for  any  purpose. 

Even  if  the  bag  is  technically  capable  of  being 
recycled,  the  claim  is  deceptive  since  it 
asserts  an  environmental  t^nefit  where  no 
significant  or  meaningful  benefit  exists. 

Example  3:  A  paper  grocery  sack  is  labeled 
“reusable.”  The  sack  can  be  brought  back  to 
the  store  and  reused  for  carrying  groceries 
but  will  fall  apart  after  two  or  three  reuses, 
on  average.  Because  reasonable  consumers 
are  unlikely  to  assume  that  a  paper  grocery 
sack  is  durable,  the  unqualifi^  claim  does 
not  overstate  the  environmental  benefit 
conveyed  to  consumers.  The  claim  is  not 
deceptive  and  does  not  need  to  be  qualified 
to  indicate  the  limited  reuse  of  the  sack. 

(d)  Comparative  Claims. 
Environmental  marketing  claims  that 
include  a  comparative  statement  should 
be  presented  in  a  manner  that  makes  the 
basis  for  the  comparison  sufficiently 
clear  to  avoid  consumer  deception.  In 
addition,  the  advertiser  should  be  able 
to  substantiate  the  comparison. 

Example  1:  An  advertiser  notes  that  its 
shampoo  bottle  contains  “20%  more  recycled 
content”  The  claim  in  its  context  is 
ambiguous.  Depending  on  contextual  factors, 
it  could  be  a  comparison  either  to  the 
advertiser's  immediately  preceding  product 
or  to  a  competitor’s  product.  The  advertiser 
should  clarify  the  claim  to  make  the  basis  for 
comparison  clear,  for  example,  by  saying 
“20%  more  recycled  content  than  our  previous 
package.”  Otherwise,  the  advertiser  should 
be  prepared  to  substantiate  whatever 
comparison  is  conveyed  to  reasonable 
consumers. 

Example  2:  An  advertiser  claims  that  "our 
plastic  diaper  liner  has  the  most  recycled 
content.”  The  advertised  diaper  does  have 
more  recycled  content,  calculated  as  a 
percentsige  of  weight  than  any  other  on  the 
market  although  it  is  still  well  under  100% 
recycled.  Provided  die  recycled  content  and 
the  comparative  difference  between  the 


product  and  those  of  competitors  are 
significant  and  provided  ^e  specific 
comparison  can  be  substantiated,  the  claim  is 
not  deceptive. 

Example  3:  An  ad  claims  that  the 
advertiser's  packaging  creates  “less  waste 
than  the  leading  national  brand.”  The 
advertiser’s  source  reduction  was 
implemented  sometime  ago  and  is  supported 
by  a  calculation  comparing  the  relative  solid 
waste  contributions  of  the  two  packages.  The 
advertiser  should  be  able  to  substantiate  that 
the  comparison  remains  accurate. 

§  260.7  Environmental  marketing  claims. 

Guidance  about  the  use  of 
environmental  marketing  claims  is  set 
forth  below.  Each  guide  is  followed  by 
several  examples  that  illustrate,  but  do 
not  provide  an  exhaustive  list  of,  claims 
that  do  and  do  not  comport  with  the 
guides.  In  each  case,  the  general 
principles  set  forth  in  §  260.6  should  also 
be  followed.* 

(a)  General  Environmental  Benefit 
Claims.  It  is  deceptive  to  misrepresent, 
directly  or  by  implication,  that  a  product 
or  package  offers  a  general 
environmental  benefit.  Unqualified 
general  claims  of  environmental  benefit 
are  difficult  to  interpret,  and  depending 
on  their  context  may  convey  a  wide 
range  of  meanings  to  consumers.  In 
many  cases,  such  claims  may  convey 
that  the  product  or  package  has  specific 
and  far-reaching  environmental  benefits. 
As  explained  in  the  Commission's  Ad 
Substantiation  Statement  every  express 
and  material,  implied  claim  that  the 
general  assertion  conveys  to  reasonable 
consumers  about  an  objective  quality, 
feature  or  attribute  of  a  product  must  be 
substantiated.  Unless  this  substantiation 
duty  can  be  met  broad  environmental 
claims  should  either  be  avoided  or 
qualified,  as  necessary,  to  prevent 
deception  about  the  specific  nature  of 
the  environmental  benefit  being 
asserted. 

Example  1:  A  brand  name  like  “Eco-Safe” 
would  be  deceptive  if,  in  the  context  of  the 
product  so  named,  it  leads  consumers  to 
believe  that  the  product  has  environmental 
benefits  which  cannot  be  substantiated  by 
the  manufacturer.  The  claim  would  not  be 
deceptive  if  “Eco-Safe”  were  followed  by 
clear  and  prominent  qualifying  language 
limiting  the  safety  representation  to  a 
particidar  product  attribute  for  which  it  could 
be  substantiated,  and  provided  that  no  other 
deceptive  implications  were  created  by  the 
context. 

Example  2:  A  product  wrapper  is  printed 
with  the  claim  “Environmentally  Friendly." 
Textual  comments  on  the  wrapper  explain 
that  the  wrapper  is  “Environmentally 


*  Diese  guides  do  not  address  claims  based  on  a 
“lifecycle’’  theory  of  environmental  benefit  Such 
analyses  are  still  in  their  infancy  and  thus  the 
Commission  lacks  sufficient  information  on  which 
to  base  guidance  at  this  time. 


Friendly  because  it  was  not  chlorine 
bleached,  a  process  that  has  been  shown  to 
create  harmful  substances.”  The  wrapper 
was,  in  fact,  not  bleached  with  chlorine. 
However,  the  production  of  the  wrapper  now 
creates  and  releases  to  the  environment 
significant  quantities  of  other  harmful 
substances.  Since  consumers  are  likely  to 
interpret  the  “Environmentally  Friendly" 
claim,  in  combination  with  the  textual 
explanation,  to  mean  that  no  significant 
harmful  substances  are  currently  released  to 
the  environment  the  “Environmentally 
Friendly”  claim  would  be  deceptive. 

Example  3:  A  pump  spray  product  is 
labeled  “environmentally  safe.”  Most  of  the 
product's  active  ingredients  consist  of 
volatile  organic  compounds  (VOCs)  that  may 
cause  smog  by  contributing  to  ground-level 
ozone  formation.  The  claim  is  deceptive 
because,  absent  further  qualification,  it  is 
likely  to  convey  to  consumers  that  use  of  the 
product  will  not  result  in  air  pollution  or 
other  harm  to  the  environment. 

(b)  Degradable/Biodegradable/ 
Photodegradable.  It  is  deceptive  to 
misrepresent,  directly  or  by  implication, 
that  a  product  or  package  is  degradable, 
biodegradable  or  photodegradable.  An 
unqualified  claim  that  a  product  or 
package  is  degradable,  biodegradable  or 
photodegradable  should  be 
substantiated  by  competent  and  reliable 
scientific  evidence  that  the  entire 
product  or  package  will  completely 
break  down  and  return  to  nature,  i.e.. 
decompose  into  elements  found  in 
nature  within  reasonable  short  period  of 
time  after  customary  disposal.  Claims  of 
degradability,  biodegradability  or 
photodegradability  should  be  qualified 
to  the  extent  necessary  to  avoid 
consumer  deception  about: 

(1)  The  product  or  package's  ability  to 
degrade  in  the  environment  where  it  is 
customarily  disposed;  and 

(2)  The  rate  and  extent  of  degradation. 

Example  1:  A  trash  bag  is  marketed  as 

“degradable,”  which  no  qualification  or  other 
disclosure.  The  marketer  relies  on  soil  burial 
tests  to  show  that  the  product  will 
decompose  in  the  presence  of  water  and 
oxygen.  The  trash  bags  are  customarily 
disposed  of  in  incineration  facilities  or  at 
sanitary  landfills  that  are  managed  in  a  way 
that  inhibits  degradation  by  minimizing 
moisture  and  oxygen.  Degradation  will  be 
irrelevant  for  those  trash  bags  that  are 
incinerated  and,  for  those  disposed  of  in 
landfills,  the  marketer  does  not  possess 
adequate  substantiation  that  the  bags  will 
degrade  in  a  reasonably  short  period  of  time 
in  a  landfill.  The  claim  is  therefore  deceptive. 

Example  2:  A  commercial  agricultural 
plastic  mulch  film  is  advertised  as 
“Wiotodegradable”  and  qualified  with  the 
phrase.  “Will  break  down  into  small  pieces  if 
left  uncovered  in  sunlight.”  The  claim  is 
supported  by  competent  and  reliable 
scientific  evidence  that  the  product  will  break 
down  in  a  reasonably  short  period  of  time 
after  being  exposed  to  sunlight  and  into 
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sufficiently  small  pieces  to  become  part  of 
the  soil  The  qualified  claim  is  not  deceptive. 
Because  the  claim  is  qualiHed  to  indicate  the 
limited  extent  of  breakdown,  the  advertiser 
need  not  meet  the  elements  for  an  unqualified 
photodegradable  claim,  i.e..  that  the  product 
will  not  only  break  down,  but  also  will 
decompose  into  elements  found  in  nature. 

Example  3:  A  soap  or  shampoo  product  is 
advertised  as  “biodegradeable,”  with  no 
qualification  or  other  disclosure.  The 
manufacturer  has  competent  and  reliable 
scientific  evidence  demonstrating  that  the 
product  which  is  customarily  disposed  of  in 
sewage  systems,  will  break  down  and 
decompose  into  elements  found  in  nature  in  a 
short  period  of  time.  The  claim  is  not 
deceptive. 

(c)  Compostable.  It  is  deceptive  to 
misrepresent  directly  or  by  implication, 
that  a  product  or  padcage  is 
compostable.  An  unqualified  claim  that 
a  product  or  package  is  compostable 
should  be  substantiated  by  competent 
and  reliable  scientific  evidence  that  all 
the  materials  in  the  product  or  package 
will  break  down  into,  or  otherwise 
become  part  of,  usable  compost  {e.g., 
soil-con^tioning  material,  mulch)  in  a 
safe  and  timely  manner  in  an 
appropriate  composting  program  or 
facility,  or  in  a  home  compost  pile  or 
device.  Claims  of  compostability  should 
be  qualified  to  the  extent  necessary  to 
avoid  consumer  deception.  An 
unqualified  claim  may  be  deceptive. 

(1)  If  municipal  composting  facilities 
are  not  available  to  a  substantial 
majority  of  consumers  or  communities 
where  the  package  is  sold; 

(2)  If  the  claim  misleads  consumers 
about  the  environmental  benefit 
provided  when  the  product  is  disposed 
of  in  a  landfill;  or 

(3)  If  consumers  misunderstand  the 
claim  to  mean  that  the  package  can  be 
safely  composted  in  their  home  compost 
pile  or  device,  when  in  fact  it  cannot. 

Example  1:  A  manufacturer  indicates  that 
its  unbleached  coffee  filter  is  compostable. 
The  unqualified  claim  is  not  deceptive 
provided  the  manufacturer  can  substantiate 
that  the  filter  can  be  converted  safely  to 
usable  compost  in  a  timely  manner  in  a  home 
compost  pile  or  device,  as  well  as  in  an 
appropriate  composting  program  or  facility. 

Example  2:  A  lawn  and  leaf  bag  is  labeled 
as  “Compostable  in  California  Municipal 
Yard  Waste  Composting  Facilities.”  The  bag 
contains  toxic  ingredients  that  are  released 
into  the  compost  material  as  the  bag  breaks 
down.  The  claim  is  deceptive  if  the  presence 
of  these  toxic  ingredients  prevents  ^e 
compost  fiom  being  usable. 

Example  3:  A  manufacturer  indicates  that 
its  paper  plate  is  suitable  for  home 
composting.  If  the  manufacturer  possesses 
substantiation  for  claiming  that  the  paper 
plate  can  be  converted  safely  to  usable 
compost  in  a  home  compost  pile  or  device, 
this  claim  is  not  deceptive  even  if  no 
municipal  composting  facilities  exist 


Example  4:  A  manufacturer  makes  an 
unqualified  claim  that  its  package  is 
compostable.  Although  munidp^  composting 
facilities  exist  where  the  product  is  sold,  the 
package  will  not  break  down  into  usable 
compost  in  a  home  compost  pile  or  device.  To 
avoid  deception,  the  manufacturer  should 
disclose  that  the  package  is  not  suitable  for 
home  composting. 

Example  5:  A  nationally  mariceted  lawn 
and  leaf  bag  is  labeled  “compostable.”  Also 
printed  on  &e  bag  is  a  disclosure  that  the  bag 
is  not  designed  for  use  in  home  compost  piles. 
The  bags  are  in  fact  composted  in  munidpal 
yard  waste  composting  programs  in  many 
communities  around  the  country,  but  such 
programs  are  not  available  to  a  substantial 
majority  of  consumers  where  the  bag  is  sold. 
The  daim  is  deceptive  since  reasonable 
consumers  living  in  areas  not  served  by 
munidpal  yard  waste  programs  may 
understand  the  reference  to  mean  that 
composting  fadlities  accepting  the  bags  are 
available  in  their  area.  To  avoid  deception, 
the  daim  should  be  qualified  to  indicate  the 
limited  availability  of  such  programs,  for 
example,  by  stating,  “Appropriate  facilities 
may  not  exist  in  your  area.”  Other  examples 
of  adequate  qualification  of  the  daim  include 
providing  the  approximate  percentage  of 
communities  or  the  population  for  which  such 
programs  are  available. 

Example  6:  A  manufacturer  sells  a 
disposable  diaper  that  bears  the  legend, 

"This  diaper  can  be  composted  where 
municipal  solid  waste  composting  facilities 
exist  There  are  currently  {X  number  of) 
munidpal  solid  waste  composting  facilities 
across  the  country.”  The  daim  is  not 
deceptive,  assuming  that  composting 
facilities  are  available  as  claimed  and  the 
manufacturer  can  substantiate  that  the  diaper 
can  be  converted  safely  to  usable  compost  in 
munidpal  solid  waste  composting  fadlities. 

Exai^le  7:  A  manufacturer  markets  yard 
waste  b^s  only  to  consumers  residing  in 
particular  geographic  areas  served  by  county 
yard  waste  composting  programs.  The  bags 
meet  spedfications  for  ^ese  programs  and 
are  lalwled,  “Compostable  Yard  Waste  Bag 
for  County  Composting  Programs.”  The  claim 
is  not  deceptive.  Because  the  bags  are 
compostable  where  they  are  sol^  no 
qualification  is  required  to  indicate  the 
limited  availability  of  composting  fadlities. 

(d)  Recyclable.  It  is  deceptive  to 
misrepresent,  directly  or  by  implication, 
that  a  product  or  package  is  recyclable. 
A  product  or  package  should  not  be 
marketed  as  recyclable  unless  it  can  be 
collected,  separated  or  otherwise 
recovered  fi^m  the  solid  waste  stream 
for  use  in  the  form  of  raw  materials,  in 
the  manufacture  or  assembly  of  a  new 
package  or  product.  Unqualified  claims 
of  recyclability  for  a  product  or  package 
may  be  made  if  the  entire  product  or 
padcage,  exduding  minor  inddental 
components,  is  recydable.  For  products 
or  packages  that  are  made  of  both 
recydable  and  non-recyclable 
components,  the  recyclable  daim  should 
be  adequately  qualified  to  avoid 
consiuner  deception  about  which 


portions  or  components  of  the  product 
or  package  are  recyclable.  Claims  of 
recydability  should  be  qualified  to  the 
extent  necessary  to  avoid  consumer 
deception  about  any  limited  availability 
of  recyding  programs  and  collection 
sites.  If  an  incidental  component 
significantly  limits  the  ability  to  recyde 
the  product,  the  daim  would  be 
deceptive.  A  product  or  package  that  is 
made  from  recydable  material,  but, 
because  of  its  shape,  size  or  some  other 
attribute,  is  not  accepted  in  recycling 
programs  for  such  material,  should  not 
be  marketed  as  recydable. 

Examine  1:  A  packaged  product  is  labeled 
with  an  unqualified  daim,  “recyclable.”  It  is 
unclear  from  the  type  of  product  and  other 
context  whether  the  daim  refers  to  the 
produd  or  its  package.  The  unqualified  daim 
is  likely  to  convey  to  reasonable  consumers 
that  ail  of  both  the  product  and  its  packaging 
that  remain  after  normal  use  of  the  product, 
exempt  for  minor,  inddental  components,  can 
be  recyded.  Unless  each  such  message  can 
be  substantiated,  the  daim  should  be 
qualified  to  indicate  what  portions  are 
recyclable. 

Example  2:  A  plastic  package  is  labeled  on 
the  bottom  with  the  Sodety  of  the  Plastics 
Industry  (SPI)  code,  consisting  of  a  design  of 
arrows  in  a  triangular  shape  containing  a 
number  and  abbreviation  identifying  the 
component  plastic  resin.  Without  more,  the 
use  of  the  SPI  symbol  (or  similar  industry 
codes)  on  the  bottom  of  the  package,  or  in  a 
similarly  inconspicuous  location,  does  not 
constitute  a  daim  of  recydabifity. 

Example  3:  A  container  can  be  burned  in 
incinerator  facilities  to  produce  heat  and 
power.  It  cannot,  however,  be  recycled  into 
new  products  or  packaging.  Any  claim  that 
the  container  is  recydable  would  be 
deceptive. 

Example  4:  A  nationally  marketed  bottle 
bears  the  unqualified  statement  that  it  is 
“recydable.”  Collection  sites  for  recyding 
the  material  in  question  are  not  available  to  a 
substantial  majority  of  consumers  or 
communities,  although  collection  sites  are 
established  in  a  significant  percentage  of 
communities  or  available  to  a  significant 
percentage  of  the  population.  The  unqualified 
daim  is  deceptive  since,  unless  evidence 
shows  otherwise,  reasonable  consumers 
living  in  conununities  not  served  by  programs 
may  conclude  that  recycling  programs  for  the 
material  are  available  in  their  area.  To  avoid 
deception,  the  daim  should  be  qualified  to 
indicate  the  limited  availability  of  programs, 
for  example,  by  stating,  “Check  to  see  if 
recycling  fadlities  exist  in  your  area.”  Other 
examples  of  adequate  qualifications  of  the 
claim  indude  providing  the  approximate 
percentage  of  communities  or  the  population 
to  whom  programs  are  available. 

Example  5:  A  soda  bottle  is  marketed 
nationally  cmd  labeled,  “Recydable  where 
fadlities  exist”  Recyding  programs  for 
material  of  this  type  and  size  are  available  in 
a  significant  percentage  of  communities  or  to 
a  significant  percentage  of  the  population,  but 
are  not  available  to  a  substantial  majority  of 
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consumers.  The  claim  is  deceptive  since, 
unless  evidence  shows  otherwise,  reasonable 
consumers  living  in  communities  not  served 
by  programs  may  understand  this  phrase  to 
mean  that  programs  are  available  in  their 
area.  To  avoid  deception,  the  claim  should  be 
further  qualified  to  indicate  the  limited 
availability  of  programs,  for  example,  by 
using  any  of  the  approaches  set  forth  in 
Example  4  above. 

Example  6:  A  plastic  detergent  bottle  is 
marketed  as  follows:  “Recyclable  in  the  few 
communities  with  facilities  for  colored  HOPE 
bottles.”  Collection  sites  for  recycling  the 
container  have  been  established  in  a  half- 
dozen  mafor  metropolitan  areas.  This 
disclosure  illustrates  one  approach  to 
qualifying  a  claim  adequately  to  prevent 
deception  about  the  limited  availability  of 
recycling  programs  where  collection  facilities 
are  not  established  in  a  significant 
percentage  of  communities  or  available  to  a 
significant  percentage  of  the  population. 

Other  examples  of  adequate  qualification  of 
the  claim  include  providing  the  number  of 
communities  with  programs,  or  the 
percentage  of  communities  or  the  population 
to  which  programs  are  available. 

Example  7:  A  label  claims  that  the  package 
“includes  some  recyclable  material”  The 
package  is  composed  of  four  layers  of 
different  materials,  bonded  logger.  One  of 
the  layers  is  made  from  the  recyclable 
material  but  the  others  are  noL  While 
programs  for  recycling  this  type  of  material 
are  available  to  a  sutratantial  ma)ority  of 
consumers,  only  a  few  of  those  programs 
have  the  capability  to  separate  out  the 
recyclable  layer.  Even  though  it  is 
technologically  possible  to  separate  the 
layers,  the  claim  is  not  adequately  qualified 
to  avoid  consumer  deception.  An 
appropriately  qualified  claim  would  be, 
“includes  material  recyclable  in  the  few 
communities  that  collect  multi-layer 
products.”  Other  examples  of  adequate 
qualification  of  the  claim  include  providing 
the  number  of  communities  with  programs,  or 
the  percentage  of  communities  or  the 
population  to  which  programs  are  available. 

Example  8:  A  product  is  marketed  as 
having  a  “recyclable"  container.  The  product 
is  distributed  and  advertised  only  in 
Missouri.  Collection  sites  for  recycling  the 
container  are  available  to  a  substantial 
majority  of  Missouri  residents,  but  are  not  yet 
available  nationally.  Because  programs  are 
generally  available  where  the  product  Is 
marketed,  the  unqualified  claim  does  not 
deceive  consumers  about  the  limited 
availability  of  recycling  programs. 

(e)  Recycled  Content  A  recycled 
content  claim  may  be  made  only  for 
materials  that  have  been  recovered  or 
otherwise  diverted  from  the  solid  waste 
stream,  either  during  the  manufacturing 
process  (pre-consumer),  or  after 
consumer  use  (post-consumer).  To  the 
extent  the  source  of  recycled  content 
includes  pre-consumer  material,  the 
manufacturer  or  advertiser  must  have 
substantiation  for  concluding  that  the 
pre-consumer  material  would  otherwise 
have  entered  the  solid  waste  stream.  In 
asserting  a  recycled  content  claim, 


distinctions  may  be  made  between  pre- 
consumer  and  post-consumer  materials. 
Where  such  distinctions  are  asserted, 
any  express  or  implied  claim  about  the 
specific  pre-consumer  or  post-consumer 
content  of  a  product  or  package  must  be 
substantiated.  It  is  deceptive  to 
misrepresent,  directly  or  by  implication, 
that  a  product  or  package  is  made  of 
recycled  material.  Unqualified  claims  of 
recycled  content  may  be  made  only  if 
the  entire  product  or  package,  excluding 
minor,  incidental  components,  is  made 
from  recycled  material.  For  products  or 
packages  that  are  only  partially  made  of 
recycled  material,-  a  recycled  claim 
should  be  adequately  qualified  to  avoid 
consumer  deception  about  the  amount, 
by  weighl  of  recycled  content  in  the 
finished  product  or  package. 

Example  1:  A  manufacturer  routinely 
collects  spilled  raw  material  and  scraps  from 
trimming  finished  products.  After  a  minimal 
amount  of  reprocessing,  the  manufacturer 
combines  the  spills  and  scraps  with  virgin 
material  for  use  in  further  production  of  the 
same  product.  A  claim  that  the  product 
contains  recycled  material  is  deceptive  since 
the  spills  and  scraps  to  which  the  claim  refers 
are  normally  reus^  by  industry  within  the 
original  manufacturing  process,  and  would 
not  normally  have  entered  the  waste  stream. 

Example  2:  A  manufacturer  purchases 
material  from  a  firm  that  collects  discarded 
material  from  other  manufacturers  and 
resells  it.  All  of  the  material  was  diverted 
from  the  solid  waste  stream  and  is  not 
normally  reused  by  industry  within  the 
original  manufacturing  process.  The 
manufacturer  includes  the  weight  of  this 
material  in  its  calculations  of  the  recycled 
content  of  its  products.  A  claim  of  recycled 
content  based  on  this  calculation  is  not 
deceptive  because,  absent  the  purchase  and 
reuse  of  this  material,  it  would  have  entered 
the  waste  stream. 

Example  3:  A  greeting  card  is  composed 
30%  by  weight  of  paper  collected  from 
consumers  after  use  of  a  paper  product,  and 
20%  by  weight  of  paper  that  was  generated 
after  completion  of  the  paper-making  process, 
diverted  from  the  solid  waste  stream,  and 
otherwise  would  not  normally  have  been 
reused  in  the  original  manufacturing  process. 
The  marketer  of  the  card  may  claim  either 
that  the  product  “contains  50%  recycled 
material,”  or  may  identify  the  specific  pre¬ 
consumer  and/or  post-consumer  content  by 
stating,  for  example,  that  the  product 
“contains  50%  total  recycled  material  30%  of 
which  is  post-consumer  material.” 

Example  4:  A  package  with  20%  recycled 
content  by  weight  is  labeled  as  containing 
“20%  recycled  paper."  Some  of  the  recycled 
content  was  composed  of  material  collected 
from  consumers  after  use  of  the  original 
product  Hie  rest  was  composed  of  ovemm 
newspaper  stock  never  sold  to  customers. 

The  claim  is  not  deceptive. 

Example  5:  A  product  in  a  multi-component 
package,  such  as  a  paperboard  box  in  a 
shrink-wrapped  plastic  cover,  indicates  that 
it  has  recycled  packaging.  The  paperboard 
box  is  made  entirely  of  recycled  material,  but 


the  plastic  cover  is  not  The  claim  is 
deceptive  since,  without  qualification,  it 
suggests  that  both  components  are  recycled. 

A  claim  limited  to  the  paperboard  box  would 
not  be  deceptive. 

Example  6:  A  package  is  made  from  layers 
of  foil  plastic,  and  paper  laminated  together, 
although  the  layers  are  indistinguishable  to 
consumers.  The  label  claims  that  “one  of  the 
three  layers  of  this  package  is  made  of 
recycled  plastic.”  The  plastic  layer  is  made 
entirely  of  recycled  plastic.  The  claim  is  not 
deceptive  provided  the  recycled  plastic  layer 
constitutes  a  significant  component  of  the 
entire  package. 

Example  7:  A  paper  product  is  labeled  as 
containing  “100%  recycled  fiber."  The  claim  is 
not  deceptive  if  the  advertiser  can 
substantiate  the  conclusion  that  100%  by 
weight  of  the  fiber  in  the  finished  product  is 
recycled. 

Example  8:  A  frozen  dinner  is  marketed  in 
a  package  composed  of  a  cardboard  box  over 
a  plastic  tray.  The  package  bears  the  legend, 
"package  made  from  30%  recycled  material” 
^ch  packaging  component  amoimts  to  one- 
half  the  weij^t  of  the  total  package.  The  box 
is  20%  recycled  content  by  weighl  while  the 
plastic  tray  is  40%  recycled  content  by 
weight  The  claim  is  not  deceptive,  since  the 
average  amount  of  recycled  material  is  30%. 

Example  t:  A  paper  greeting  card  is  labeled 
as  containing  50%  by  weight  recycled  content. 
The  seller  purchases  paper  stock  from  several 
sources  and  the  amount  of  recycled  material 
in  the  stock  provided  by  each  source  varies. 
Because  the  50%  figure  is  based  on  the  annual 
weighted  average  of  recycled  material 
purchased  firom  the  sources  after  accounting 
for  fiber  loss  during  the  production  process, 
the  claim  is  permissible. 

(f)  Source  Reduction.  It  is  deceptive  to 
misrepresent,  directly  or  by  implication, 
that  a  product  or  padiage  has  been 
reduced  or  is  lower  in  weight,  volume  or 
toxicity.  Source  reduction  claims  should 
be  qualified  to  the  extent  necessary  to 
avoid  consumer  deception  about  the 
amount  of  the  source  reduction  and 
about  the  basis  for  any  comparison 
asserted. 

Example  1:  An  ad  claims  that  solid  waste 
created  by  disposal  of  the  advertiser's 
packaging  is  “now  10%  less  than  our  previous 
package."  The  claim  is  not  deceptive  if  the 
advertiser  has  substantiation  that  shows  that 
disposal  of  the  current  package  contributes 
10%  less  waste  by  weight  or  volume  to  the 
solid  waste  stream  when  compared  with  the 
immediately  preceding  version  of  the 
package. 

Example  2;  An  advertiser  notes  that 
disposal  of  its  product  generates  “10%  less 
waste."  The  claim  is  ambiguous.  Depending 
on  contextual  factors,  it  could  be  a 
comparison  either  to  the  immediately 
preceding  product  or  to  a  competitor’s 
product  The  “10%  less  waste”  reference  is 
deceptive  unless  the  seller  clarifies  which 
comparison  is  intended  and  substantiates 
that  comparison,  or  substantiates  both 
possible  interpretations  of  the  claim. 
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(g)  Refillable.  It  is  deceptive  to 
misrepresent  directly  or  by  implication, 
that  a  package  is  refillable.  An 
unqualified  refillable  claim  should  not 
be  asserted  unless  a  system  is  provided 
fon 

(1)  The  collection  and  return  of  the 
package  for  refill;  or 

(2)  The  later  refill  of  the  package  by 
consumers  with  product  subsequently 
cold  in  another  package. 

A  package  should  not  be  marketed  with 
an  unqualified  refillable  claim,  if  it  is  up 
to  the  consumer  to  find  new  ways  to 
refill  the  package. 

Example  1:  A  container  is  labeled 
“refillable  x  times.”  The  manufacturer  has  the 
capability  to  refill  returned  containers  and 
can  show  that  the  container  will  withstand 
being  refilled  at  least  x  times.  The 
manufactiuer,  however,  has  established  no 
collection  program.  The  unqualified  claim  is 
deceptive  because  there  is  no  means  for 
collection  and  return  of  the  container  to  the 
manufacturer  for  refill. 

Example  2:  A  bottle  of  fabric  softener 
states  that  it  is  in  a  “handy  refillable 
container.”  The  manufacturer  also  sells  a 
large-sized  container  that  indicates  that  the 
consumer  is  expected  to  use  it  to  refill  the 
smaller  container.  The  manufacturer  sells  the 
large-sized  container  in  the  same  market 
areas  where  it  sells  the  small  container.  The 
claim  is  not  deceptive  because  there  is  a 
means  for  consumers  to  refill  the  smaller 
container  fiem  larger  containers  of  the  same 
product. 

(h)  Ozone  Safe  and  Ozone  Friendly.  It 
is  deceptive  to  misrepresent,  directly  or 
by  implication,  that  a  product  is  safe  for 
or  “friendly"  to  the  ozone  layer.  A  claim 
that  a  product  does  not  harm  the  ozone 
layer  is  deceptive  if  the  product  contains 
an  ozone-depleting  substance. 

Example  1:  A  product  is  labeled  “ozone 
friendly.”  The  claim  is  deceptive  if  the 
product  contains  any  ozone-depleting 
substance,  including  those  substances  listed 
as  Class  I  or  Class  II  chemicals  in  title  VI  of 
the  Clean  Air  Act  Amendments  of  1990, 

Public  Law  No.  101-549,  or  others 
subsequently  designated  by  EPA  as  ozone- 
depleting  substances.  Class  I  chemicals 
currently  listed  in  title  VI  are 
chlorofluorocarbons  (CFCs),  halons,  carbon 
tetrachloride  and  1,1,1-trichloroethane.  Class 
II  chemicals  currently  listed  in  title  VI  are 
hydrochlorofluorocarbons  (HCFCs). 

Example  2:  The  seller  of  an  aerosol  product 
makes  an  unqualified  claim  that  its  product 
“Contains  no  CFCs.”  Although  the  product 
does  not  contain  CFCs,  it  does  contain 
HCFC-22,  another  ozone  depleting  ingredient. 
Because  the  claim  “Contains  no  CFCs”  may 
imply  to  reasonable  consumers  that  the 
pr^uct  does  not  harm  the  ozone  layer,  the 
claim  is  deceptive. 

Example  3:  A  product  is  labeled  “This 
product  is  95%  less  damaging  to  the  ozone 
layer  than  past  formulations  that  contained 
CFCs.”  The  manufacturer  has  substituted 
HCFCs  for  CFC-12,  and  can  substantiate  that 


this  substitution  will  result  in  95%  less  ozone 
depletion.  The  qualified  comparative  claim  is 
not  likely  to  be  deceptive. 

§  260.6  Environinentat  assessment 

National  Environmental  Policy  Act  In 
accordance  with  §  1.83  of  the  FTC’s 
Procedures  and  Rules  of  Practice  ^  and 
S  1501.3  of  the  Council  on 
Enviroiunental  Quality’s  regulations  for 
implementing  the  procedural  provisions 
of  National  Environmental  Policy  Act,  42 
U.S.C.  4321  et  seq.  (1969),*  the 
Commission  has  prepared  an 
environmental  assessment  for  purposes 
of  providing  sufficient  evidence  and 
analysis  to  determine  whether  issuing 
the  Guides  for  the  Use  of  Environmental 
Marketing  Claims  requires  preparation 
of  an  environmental  impact  statement  or 
a  finding  of  no  significant  impact.  After 
careful  study,  the  Commission 
concludes  that  issuance  of  the  Guides 
will  not  have  a  significant  impact  on  the 
environment  and  that  any  such  impact 
"would  be  so  uncertain  that 
environmental  analysis  would  be  based 
on  speculation.’’  *  An  environmental 
impact  statement  is  therefore  not 
required.  This  conclusion  is  based  on 
the  findings  in  the  environmental 
assessment  that  issuance  of  the  guides 
would  have  no  quantifiable 
environmental  impact  because  the 
guides  are  voluntary  in  nature,  do  not 
preempt  inconsistent  state  laws,  are 
based  on  the  FTCs  deception  policy, 
and,  when  used  in  conjunction  with  the 
Commission’s  policy  of  case-by-case 
enforcement,  are  intended  to  aid 
compliance  with  section  5(a)  of  the  FTC 
Act  as  that  Act  applies  to  environmental 
marketing  claims.  Furthermore,  the 
guides  are  neither  motivated  by  nor 
intended  to  influence  environmental 
policy  decisions.  The  guides  also  do  not 
impose  standards  on  manufactiiring  or 
waste  disposal  methods.  Consumer 
behavior  as  a  result  of  the  issuance  of 
guides  may  change  but  any  such  change 
cannot  be  quantified,  or  even 
reasonably  estimated,  since  those 
decisions  would  be  influenced  by  many 
other  variables,  in  addition  to 
advertising  claims.  Industry  response  to 
the  guides,  beyond  modification  of 
environmental  marketing  claims,  is  also 
impossible  to  predict  or  quantify.  'The 
alternatives  to  Commission  guides 
.  described  in  the  environmental 
assessment,  both  within  and  without  the 
Conunission,  woiild  also  have,  at  most, 
only  an  indirect  and  highly  speculative 
impact  on  the  environment. 

*  16  CFR  1.83  (revised  as  of  January  1, 1991). 

*  40  CFR  1501.3  (1991). 

» 16  CFR  1.83(a). 


By  direction  of  the  Commission, 
Commissioner  Azeuenaga  dissenting. 

Donald  S.  Clark, 

Secretary. 

DISSENTING  STATEMENT  OF 
COMMISSIONER  MARY  L.  AZCUENAGA 
CONCERNING  ISSUANCE  OF 
COMMISSION  GUIDES  ON 
ENVIRONMENTAL  MARKETING  CLAIMS 

Today,  the  Commission  issues  guides  on 
environmental  maiketing  claims.  The  guides 
should  prove  useful  to  the  business  and  law 
enforcement  communities  and  to  consumers, 
that  is,  to  all  those  who  make,  analyze  or  rely 
on  environmental  claims  in  the  advertising 
and  marketing  of  goods  and  services.  In  an 
area  that  seems  always  to  prove  more 
difficult  than  initial  impressions  suggest,  the 
Commission  should  be  commended  for 
producing  a  clear,  careful  and  balanced 
dociunent. 

It  has  been  my  pleasure  to  work  with  my 
colleagues  and  Commission  staff  in  this 
important  and  difficult  endeavor  and  with  the 
government  agencies  and  other  concerned 
groups  and  individuals  who  have  participated 
so  generously  and  constructively  in  this 
process.  With  regret,  I  nevertheless  find  I 
must  dissent. 

Basic  to  the  exercise  of  the  responsibility  of 
my  office  is  the  obligation  to  act  within  the 
authority  conferred  on  that  office  and,  as  I 
understand  that  obligation,  it  is  not  satisfied 
by  forecasting  that  a  challenge  is  unlikely  or 
by  deferring  to  the  courts  to  decide  on  review 
whether  the  exercise  lies  within  the  bounds 
of  the  authority,  but  rather  is  my  obligation  to 
decide  in  the  first  instance  and  without 
regard  to  the  prevailing  political  climate  in 
which  that  decision  will  be  received.  As  I 
read  the  law,  the  Commission  has  no 
authority  to  issue  these  guides,  as  written, 
vnthout  first  employing  the  rulemaking 
procedures  of  section  18(b)(1)  of  the  FTC  Act, 
which  it  has  not  done. 

Section  18(a)(1)  of  the  FTC  Act,  15  U.S.C. 
57a(a)(l),  provides  that  the  Commission  may 
prescribe: 

(A)  interpretative  rules  and  general 
statements  of  policy  with  respect  to  unfair  or 
deceptive  acts  or  practices  *  *  *,  and 

(B)  rules  which  define  with  specificity  acts 
or  practices  which  are  unfair  or  deceptive 
acts  or  practices  *  *  *. 

Section  18(b)(1)  directs  that  "[w]hen 
prescribing  a  ride  under  subsection  (a)(1)(B),” 
the  Commission  is  to  proceed  in  accordance 
with  the  notice  and  comment  requirements  of 
section  553  of  the  Administrative  Procedure 
Act  and  shall  also  follow  the  more  extensive 
procedures  set  forth  in  section  18  that  often 
are  referred  to  as  “Magnuson-Moss 
rulemaking.” 

As  the  guides  expressly  state,  the  majority 
of  the  Commission  does  not  view  its  guides 
as  having  the  force  and  effect  of  law  but  as 
explanations  of  existing  statutory  terms  and 
obligations.  Under  the  Administrative 
Procedure  Act,  5  U.S.C  553,  and  under  section 
18  of  the  FTC  Act,  therefore,  the  Commission 
apparently  would  categorize  its  guides  as 
“interpretive”  (or  “interpretative”)  rules  or 
policy  statements  rather  than  “legislative” 
rules  or  “rules  which  define  with  specificity 
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*  *  *  deceptive  acts  or  practices.”  1  cannot 
agree. 

By  stating  definitively,  for  example,  that  a 
particular  act  “is  deceptive”  or  that  particuiar 
conduct  *Vould  be  deceptive,”  or  that  under 
spedBed  circumstances,  firms  “must”  or 
“should”  act  in  a  particular  way,  language 
that  appears  throughout  the  document,'  I 
believe  that  the  document  has  “defined  with 
specificity”  a  deceptive  act  or  practice  as  set 
forth  in  section  18(a)(1)(B).  Since  the 
enactment  of  the  Magnuson-Moss  Act  in 
1975,  the  Commission  has  been  empowered 
to  take  such  an  action  only  if  it  Hrst  adheres 
to  Magnuson-Moss  rulemaking  procedures. 

if  the  Commission  in  issuing  its  guides 
were  relying  on  a  body  of  past  precedent  I 
might  be  persuaded  that  my  colleagues  were 
correct  in  their  assessment  and  that  the 
decisive  “guidance”  in  the  document  simply 
explicates  existing  Commission  case  law  and 
policy.  In  issuing  its  Deception  Statement  in 
1983,  for  example,  the  Commission  reviewed 
decided  cases  to  synthesize  principles,  but 
that  is  not  the  case  here.  The  Commission’s 
case  law  on  environmental  claims  consists 
almost  entirely  of  consent  agreements  and 
orders  issued  without  adjudicative  records  or 
admissions  of  liability,  lliese  agreements  and 
orders  may  convey  to  the  public  some  sense 
of  what  the  Commission  is  likely  to  do  in 
other  similar  situations,  but  they  are  not 
binding  precedent. 

Were  I  entirely  alone  in  my  concern  over 
the  need  to  distinguish  between  interpretive 
and  legislative  rules  in  issuing  some  form  of 
guidance  on  environmental  claims,  1  might  be 
inclined  to  accede  to  the  position  of  the . 
majority.  Again,  this  is  not  the  case.  Although 
the  courts,  particularly  in  the  District  of 
Columbia  Circuit,  have  not  instructed 
agencies  unambiguously  on  how  they- should 
distinguish  interpretive  and  legislative  rules, 
recent  decisions  suggest  that  my  concern  is 
not  without  validity.  At  the  least,  they  reflect 
judicial  concern  that  agencies  attend  to  this 
question  with  care  in  reaching  their 
regulatory  decisions  and  judicial 
unwillingness  blindly  to  acquiesce  in 
agencies'  characterizations  of  their  actions. 

In  short  saying  that  these  are  guides  and  not 
rules  does  not  make  it  so. 

Even  in  the  presence  of  express  language 
disavowing  agency  intent  to  bind  either  itself 
or  the  pubiic,  courts  in  this  circuit  have 
considered  whether  allegedly  interpretive 
rules  are  sufficiently  mandatory  and 
definitive  to  render  them  legislative  in  nature. 
See  Community  Nutrition  Institute  v.  Young, 
818  F.2d  943, 946  (D.C.  Cir.  1987)  (noting  that 
it  is  appropriate  to  “give  some,  ‘albeit  not 
overwhelming'  deference  to  an  agency’s 
characterization  of  its  statement”  and 
refusing  to  sustain  FDA  rules  because  the 
agency  failed  to  follow  the  appropriate 
rulemaking  process);  Arrow  Air,  Inc.  v.  Dole, 
784  FJId  1118, 1122  (D.C.  Cir.  1986)  (listing 
agency  intent  as  only  one  among  other 
factors  differentiating  interpretive  and 
legislative  r\iles);  General  Motors  Corp.  v. 
Ruckelshaus,  742  F.2d  1561, 1565  (D.C.  Cir. 


'  Guides  and  trade  practice  rules  issued  before 
the  enactment  of  section  18  and  before  the  judicial 
decisions  disctused  below  contain  similariy 
didactic  language. 


1984)  (en  banc),  cert  denied,  471  U.S.  1074 
(1985)  (upholding  agency's  interpretation  but 
finding  agency’s  own  label  relevant  but  not 
dispositive).* 

The  likelihood,  in  whatever  degree,  that 
what  the  Commission  calls  guides  are  in  fact 
rules  under  section  18(a)(l)(l3)  could  easily 
have  been  avoided  without  diminishing  the 
basic  guidance  the  Commission  seeks  to 
offer.  The  Horizontal  Merger  Guidelines 
recently  issued  by  the  Commission  and  the 
Department  of  Justice,  for  example,  refrain 
from  defrnitive  conclusions  about  what  does 
or  does  not  violate  the  law  in  various  ways, 
one  of  which  is  by  using  the  qualifier  “likely.” 
For  example,  in  discussing  the  signifrcance  of 
post-merger  market  concentration  measured 
by  the  Herfindahl-Hirschman  Index  (“HHT'), 
the  Merger  Guidelines  say.  “Where  ^e  post¬ 
merger  HHI  exceeds  1800,  it  will  be  presumed 
that  mergers  producing  an  increase  in  the 
HHI  of  more  than  100  points  are  likely  to 
create  or  enhance  market  power  or  facilitate 
its  exercise.”  1992  CCH  Trade  Cas.  f  13,104  at 
20,573-^  (emphasis  added).* 

A  similar  approach  could  be  used  here. 
Instead  of  saying  that  a  particular  claim  “is” 
or  “is  not”  deceptive,  the  environmental 
guides  could  have  said  that  a  particular  claim 
“is  likely”  or  “is  unlikely”  to  Iw  deceptive. 
Althou^  adding  the  qualifiers  “likely"  or 
“unlikely”  sounds  more  tentative,  if  that 
language  were  used  throughout  the  document, 
the  basic  message  of  the  guides,  which  is  to 
indicate  the  Commission’s  likely  response  in 
various  hypothetical  situations,  would 
remain.  If  the  Commission  prefers  the  more 
defrnitive  language  because  indeed  it  wants 
to  be  defrnitive  about  what  is  or  is  not 


*  Although,  as  already  noted,  the  law  of  the 
circuit  is  not  settled,  there  is  a  serious  possibility, 
and  in  my  opinion  likelihood,  that  the  Court  of 
Appeals  for  the  District  of  Columbia  Circuit,  at 
least  would  find  that  portions,  if  not  all.  of  the 
guides  just  issued  are  legislative  rules  rather  than 
interpretive  rules  or  policy  statements.  Compare  the 
Fertilizer  Institute  v.  EPA.  935  F.2d  1303, 1307-08 
(D.C.  Cir.  1991),  quoting  General  Motors  Corp.  v. 
Ruckelshaus.  supra,  and  Citizens  To  Save  Spencer 
County  V.  SPA,  600  F.2d  844,  876  and  n.  153  (O.G 
Cir.  1979)  (distinction  between  interpretive  and 
legislaUve  rules  depends  on  whether  document 
“simply  states  what  the  administrative  agency 
thinks  the  statute  means,  and  only  ‘reminds' 
affected  parties  of  existing  duties”  or  demonstrates 
that  “the  agency  intends  to  create  new  law,  rights  or 
duties"),  with  Alaska  v.  DOT,  866  F.2d'441. 448-47 
(D.C  Cir.  1989).  and  Community  Nutrition  Institute 
v.  Young,  supra  at  947-49.  (distinction  depends  on 
several  factors  Including  use  of  mandatory 
language,  inclusion  of  exception  process,  practical 
application  and  limitations  placed  on  agency 
discretion). 

*  Magnuson-Moss  rulemaking  procedures  do  not 
apply  to  antitrust  rules,  but  the  notice  and  comment 
rulemaking  requirements  in  the  Administrative 
Procedure  Act  (“APA")  apply  and  presumably 
would  have  precluded  the  Commission  and  the 
Department  from  issuing  the  merger  guidelines  had 
they  purported  to  bind  the  government  or  the  public 
by  requiring  or  prescribing  particular  conduct 
without  6rst  providing  for  public  notice  and 
comment  When  it  recently  issued  revisions  to  the 
so-called  Fred  Meyer  Guides  (Guides  for 
Advertising  Allowances  and  Other  Merchandising 
Payments  and  Services.  55  FR  33  651  (Aug.  17, 
1990)),  under  the  antitrust  laws,  the  Commission 
employed  the  appn^riate  APA  rulemaking 
procedures. 


deceptive,  then  it  seems  to  me  that  the 
Commission  runs  squarely  into  the  problem 
that  it  is  in  fact  issuing  rules  rather  than 
guides.  I  confess  some  puzzlement  about 
whether  the  Commission  intends  to  be 
definitive  (and  issue  rules)  or  to  indicate 
what  it  is  likely  to  do  (and  issue  guides],  but, 
even  more  than  that  I  regret  that  the 
Commission  has  not  seen  fit  to  make  this 
single  change,  which  would  have  enabled  me 
to  joint  in  making  this  a  unanimous 
document 

Second,  I  differ  from  the  Commission  in  its 
decision  not  to  place  the  guides  on  the  public 
record  for  a  short  period  of  time  to  enable  the 
public  to  comment  on  them.  Although  we 
have  sought  to  obtain  accurate  information 
and  to  consider  the  issues  thoroughly,  it  is 
conceivable,  nevertheless,  that  someone 
outside  the  agency  might  offer  useful 
observations  and  suggestions  for 
improvement  The  Commission  has  obtained 
comment  on  the  merits  of  issuing  guidance 
and  on  the  issues  that  such  guides  should 
address,  but  it  has  not  provided  to  those 
affected  by  the  guides  an  opportunity  to 
assess  the  economic  benefits  and  costs  of  the 
actual  provisions  or  to  call  to  our  attention 
provisions  that  may  cause  unintended  effects. 
A  short,  appropriately  focused  comment 
period  on  the  guides  could  have  coincided 
with  the  public  comment  period  on  the 
Environmental  Assessment  that  is  required 
under  the  National  Environmental  Policy  Act 
of  1969.  42  U.S.G  4321,  as  amended. 

(FR  Doc.  92-19359  Filed  8-12-92:  8:45  am) 
nUJNO  COOK  t7SO-Ot-M 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

17  CFR  Parte  30  and  32 

Offer  and  Sale  of  Foreign  Exchange- 
Traded  Options,  and  Foreign 
Exchange-Traded  Futures  Contracts  ■ 
Based  on  Foreign  Stock  Indexes  and 
Foreign  Qovemment  Debt,  to  Persons 
Located  Outside  the  United  States 

agency:  Conunodity  Futures  Trading 
Conunission. 

ACTION:  Final  order. 

SUMMARY:  Pursuant  to  its  authority 
under  sections  2(a)(1)(B).  4(b)  and 
4c(b) '  of  the  Commodity  Exchange  Act 
(“C^"  or  “Act”)  and  rules  32.11  and 
30.3(a),*  and  its  determination  that 
granting  relief  would  not  be  inconsistent 
with  the  Act  or  the  public  interest,  the 
Commodity  Futures  Trading 
Commission  (“Commission”)  is 
providing  relief  to  permit: 

(1)  Futures  commission  merchants 
(“FCMs")  to  solicit  and  accept  orders 
and  funds  for  foreign  exchange-traded 


>  Sectloiu  2(a)(1)(B).  4(b)  and  4c(b).  7  U.&C  2a. 
e(b)  and  6c(b). 

*  17  CFR  32.11  and  30.3(aK1992). 
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options  as  defined  in  Commission  rule 
30.1(b)  •  that  have  not  been  approved 
for  trading  in  the  United  States  from 
customers  located  outside  the  United 
States,^  including  (subject  to  conditions 
specified  below)  options  based  on 
foreign  stock  index  futures  and  futures 
on  foreign  government  debt  (including 
government  debt  which  has  not  been 
designated  as  an  “exempted  security" 
under  Securities  and  Exchange 
Commission  (“SEC”)  rule  3al2-8);  * 

(2)  FCMs  to  solicit  and  accept  orders 
and  funds  from  customers  located 
outside  the  United  States  for  (subject  to 
conditions  specified  below)  foreign 
exchange-traded  futures  contracts  based 
on  a  foreign  stock  index  which  has  not 
been  the  subject  of  a  staff  “no-action" 
letter,  and  for  foreign  exchange-traded 
futures  based  on  foreign  government 
debt  which  has  not  been  designated  as 
an  exempted  security  under  SEC  rule 
3al2-8;  and 

(3)  Commodity  trading  advisors 
(“CTAs”)  and  introducing  brokers 
(“IBs”)  to  offer,  subject  to  certain 
conditions,  their  services  with  respect  to 
such  foreign  instruments  on  behalf  of 
their  customers  who  are  located  outside 
the  United  States. 

EFFECTIVE  DATE:  August  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ane  C.  Kang,  Esq.  or  Robert  Rosenfeld, 
Esq.,  Division  of  Trading  cmd  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone  (202) 
254-8955. 

SUPPLEMENTARY  INFORMATION:  On 

February  7, 1992  the  Commission 
published  for  comment  in  the  Federal 
Register  (57  FR  5239  (February  13, 1992)) 
a  proposed  order  of  relief  that  would 
permit  FCMs  to  solicit  and  accept  orders 
and  funds  for  foreign  exchange-traded 


*  ‘Toreign  option”  is  defined  in  Commission  rule 
30.1(b).  17  CFR  30.1(b)(1992],  as: 

Any  transaction  or  agreement  which  is  or  held  out 
to  be  of  the  character  of,  or  is  commonly  known  to 
the  trade  as,  an  “option,”  “privilege,”  "indemnity,” 
“bid,”  “offer,”  “put,”  “call,”  “advance  guaranty,”  or 
“decline  guaranty,”  made  or  to  be  made  on  or 
subject  to  the  rules  of  any  foreign  board  of  trade. 

Thus,  this  Order  does  not  address  foreign  option 
contracts  that  are  not  traded  on  or  subject  to  the 
rules  of  a  foreign  board  of  trade.  Commission  rule 
32.4(a),  17  CFR  32.4(a)  (1992),  (the  trade  option 
exemption)  also  is  not  affected  by  this  O^er. 

*  The  term  “customer  located  outside  the  U.S.” 
most  clearly  applies  to  non-resident,  non-U.S. 
customers.  It  may  encompass  non-resident  U.S. 
nationals  in  many  circumstances  as  well.  This 
order,  however,  may  not  be  used  by  resident  U.S. 
customers  to  engage  indirectly  in  transactions 
which  they  would  be  prohibited  from  participating 
in  while  in  the  U.S.  Questions  regarding  this  order's 
application  to  non-resident  U.S.  customers  should 
be  directed  to  the  Commission's  Division  of  Trading 
and  Markets. 

*  See  17  CFR  24a3al2-B. 


options  as  defined  in  Commission  rule 
30.1(b)  that  have  not  been  approved  for 
trading  in  the  United  States  on  behalf  of 
customers  located  outside  the  United 
States.  In  the  absence  of  such  an  order. 
Commission  rules  32.11  and  30.3(a) 
prohibit  FCMs  fixim  acting  as  agents  for 
customers  located  outside  the  United 
States  in  such  foreign  option 
transactions.* 

The  Commission  proposed  such  relief 
because  there  appeared  to  be  no  U.S. 
customer  protection  interest  adv6mced 
by  prohibiting  registered  FCMs  fitim 
engaging  in  non-approved  foreign  option 
transactions  on  behalf  on  customers 
located  outside  the  U.S.,  which 
customers  could  purchase  such  products 
directly  fi^m  an  authorized  foreign 
intermediary.  Further,  such  transactions 
did  not  appear  to  have  any  unique 
impact  on  the  financial  and  operational 
viability  of  a  registered  FCM  to 
contemplated  by  the  regulations  or 
which  would  be  altered  by  the  approval 
of  such  transactions  as  to  United  States 
customers.’  The  proposal  by  its  terms 
excluded  firom  its  scope  options  based 
on  foreign  stock  index  futures  and 
foreign  government  debt  futures,  as 
these  products  are  subject  to  the 
“juris^ctional  accord”  provisions  of 
section  2(a)(1)(B)  of  the  Act. 

Comments.  The  Commission  received 
four  comment  letters  on  the  proposal; 
three  from  FCMs  and  one  from  a  law 
firm,  all  of  which  strongly  supported  the 
Conunission’s  proposal.  The 
commenters  strongly  agreed  that  no  U.S. 
customer  protection  concern  exists  in 
offering  foreign  exchange-traded  options 
to  persons  located  outside  the  United 


*  Commission  rule  32.11  prohibits  any  person 
from  soliciting  or  accepting  orders  for,  or  bom 
soliciting  or  accepting  funds  in  connection  with,  the 
purchase  or  sale  of  any  option  until  further  rule, 
regulation  or  order  of  the  Commission.  Among  other 
things,  rule  30.3(a)  of  the  Commission's  Part  30  rules 
governing  foreign  futures  and  option  transactions 
makes  it  unlawful  for  any  person  to  engage  in  the 
domestic  offer  or  sale  of  any  foreign  option  contract 
until  the  Commission,  by  oi^er,  authorizes  the 
foreign  option  to  be  offered  or  sold  in  the  United 
States.  As  a  result  until  the  Commission  has  issued 
an  Order  permitting  the  offer  or  sale  in  the  United 
States  of  a  particular  foreign  option,  rules  32.11  and 
30J(a)  operate  to  prohibit  an  FCM  from  engaging  in 
such  foreign  option  transaction  even  on  behalf  of  a 
customer  located  outside  the  United  States. 
However,  notwithstanding  rule  30J,  the  trade 
option  exemption  of  rule  32.4(a)  continues  to  permit, 
among  other  things,  the  offer  and  sale  of  foreign 
exchange-traded  options  to  permissible  offerees 
under  that  exemption. 

^  See  57  FR  at  5240.  The  Commission  had  noted 
that  the  effect  on  FCM  capital  under  the 
Commission's  capital  rules  of  carrying  a  non- 
approved  foreign  option  transaction  on  behalf  of  a 
customer  located  outside  the  U.S.  would  be  no 
different  from  the  effect  on  sudi  firm's  capital  of 
carrying  that  option  for  a  person  located  outsidf  the 
U.S.  even  if  it  were  authorized  for  sale  in  the  United 
States. 


States  otherwise  eligible  to  purchase 
such  options  under  applicable  local  law 
and  agreed  with  the  Commission’s 
analysis  that  the  effect  on  an  FCM’s 
capital  of  permitting  such  transactions 
would  be  the  same  as  that  of  any  option 
authorized  for  sale  to  persons  in  the 
United  States. 

All  commenters  lu'ged  the 
Commission  to  expand  the  scope  of 
relief  to  permit  transactions  on  foreign 
exchange-traded  futures  and  options  on 
such  futures  that  are  based  on  foreign 
stock  indexes  and  on  foreign 
government  debt,  products  that  are 
subject  to  section  2(a)(1)(B)  of  the  Act. 

As  one  commenter  noted,  ^e  proposal 
would  provide  little  relief  unless  all 
foreign  exchange-traded  futures  and 
options  on  such  futures  contracts  were 
included.  The  commenters  believed  that 
the  reasoning  underlying  the  proposal 
should  apply  equally  to  those 
instruments.  In  this  regard,  commenters 
noted  that  the  staff  no-action  procedure 
currently  applicable  to  sales  of  foreign 
stock  index  futures  contracts  in  the 
United  States  *  is  unnecessary  with 
respect  to  foreign  persons  and  suggested 
that  section  2  (a)(l)(B)(v)  of  the  Act 
should  be  construed  to  limit  the 
activities  of  U.S.  FCMs  only  with  respect 
to  customers  located  in  the  United 
States  and  not  outside  the  United  States. 
In  this  connection,  one  commenter  noted 
that  permitting  such  transactions  would 
be  consistent  with  the  policy  of  SEC. 

Regulation  S,  wherein  the  SEC 
adopted  a  territorial  approach  to  the 
application  of  the  registration 
requirements  of  section  5  of  the 
Seciirities  Act  of  1933  and  which  permits 
a  U.S.  broker-dealer  to  carry  the  account 
of  a  foreign  person  in  a  foreign  security 
as  long  as  no  offer  is  made  to  a  U.S. 
person  and  either  the  buyer  is  outside 
the  United  States  or  the  transaction  is 
deemed  to  be  an  offshore  transaction. 
The  commenters  believed  that  the 
Commission  should  construe  section 
2(a)(l)(B)(v)  as  not  prohibiting  the  offer 
and  sale  of  foreign  exchange-traded 
futures  or  options  thereon  based  on 
foreign  government  debt  products.  One 


*  The  Commission's  staff  has  applied  the  criteria 
set  forth  in  section  2(a)(l)(B)(ii)  of  the  Act  in 
determining  whether  to  permit  the  offer  cuid  sale  of 
a  foreign  stock  index  futures  contract  in  the  United 
States.  See,  e.g..  Interpretative  Letter  90-1,  Comm. 
Fut.  L.  Rep.  (CCiq  A  24,582  (January  16, 1990)  (offer 
and  sale  of  Ae  Financial  Times-Stock  Exchange  100 
Index  futures  contract  traded  on  the  London 
International  Financial  Futures  Exchange  Limited). 
In  order  to  facilitate  the  process  for  tiling  requests 
for  staff  “no-action”  letters  regarding  stock  index 
contracts  based  on  foreign  securities  by  a  foreign 
board  of  trade,  the  Commission  has  identitied  the 
types  of  information  that  would  assist  the  staff's 
analysis  of  such  requests.  Sei  57  FR  3518,  3523 
(January  30, 1992). 
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commenter  urged  the  Commission  to 
resolve  these  issues  with  the  SEC. 

Upon  further  consideration,  and  after 
Commission  staff  consultation  with  the 
staff  of  the  SEC,*  the  Commission  has 
determined  to  expand  the  scope  of  relief 
to  include  transactions  in  foreign 
exchange-traded  futures  contracts  on 
foreign  stock  Indexes  and  options  on 
such  contracts,  and  on  foreign 
exchange-traded  futures  contracts  on 
foreign  government  debt  and  options  on 
such  contracts,  provided  that  the  stock 
index  product  traded  on  a  foreign 
exchange  is  not  based  on  an  index  of 
which  ten  percent  (10%)  of  the  weighting 
of  the  index  is  derived  from  securities 
whose  primary  trading  market  is  in  the 
United  States,  and  the  debt  instrument 
underlying  the  futures  contract  (or 
option  thereon]  is  not  delivered  in  the 
United  States,  its  possessions  or 
territories  pursuant  to  the  contract.*® 

One  commenter  similarly  proposed 
that  CTAs  should  be  permitted  to 
provide  advice  on  the  above-referenced 
instruments  to  customers  located 
outside  the  United  States  and  that  IBs 
should  be  permitted  to  introduce  a  non- 
U.S.  customer  account  trading  in  those 
products  to  an  PCM  or  to  an  entity 
exempted  from  the  PCM  registration 
requirement  under  rule  30.10. 

Essentially,  the  commenter  suggested 
that  if  the  Commission  determined  that 
a  transaction  in  a  particular  foreign 
futures  or  option  product  need  not 
require  Commission  approval  of  the 
product  where  the  contract  is  executed 
on  behalf  of  a  person  located  outside  the 
United  States,  and  the  transaction 
would  otherwise  be  permissible  under 
local  law,  there  should  be  no  reason  to 
prohibit  a  CTA  or  IB  from  providing 
services  with  respect  to  such  foreign 
persons  and  products.  The  Commission 
agrees  that  extending  relief  to  these 
market  professionals  is  consistent  with 
extending  such  relief  to  PCMs  and, 
accordingly,  this  final  order  permits 

*  Commission  staff  had  discussions  with  staff  of 
the  SEC  to  discuss  expanding  the  scope  of  relief  to 
include  futures  (and  options  thereon)  on  foreign 
stock  indexes  and  foreign  government  debt.  Subject 
to  the  conditions  discussed  above,  the  SEC  staff  did 
not  object  to  the  expansion  of  the  proposal  to 
include  these  products. 

See  SEC  rule  240.3al2-8.  which  designates 
certain  foreign  government  debt  as  exempt  from  the 
registration  requirements  of  the  Securities  Act  of 
1933,  in  order  to  permit  futures  trading  based  on 
such  debt  The  rule  conditions  the  availability  of  the 
exemption  on  the  requirement  that  the  futures 
contract  require  delivery  outside  the  United  States, 
any  of  its  possessions  or  territories.  (The  rule  also 
requires  that  the  futures  contract  in  question  trade 
through  a  board  of  trade.  The  Commission’s  Order 
is  consistent  with  both  these  conditions  as  the 
Order  of  relief  extends  only  to  foreign  exchange- 
traded  products  which  permit  delivery  only  outside 
the  U.S.) 


registered  CTAs  and  IBs  to  ofier  their 
services  to  foreign  customers  with 
respect  to  such  products. 

Finally,  one  commenter  contended 
that  the  proposal’s  condition  that  “the 
FCM  must  maintain  transaction-specific 
records  sufficient  to  document  that  the 
option  transaction  in  fact  was  executed 
in  a  foreign  market”  imposes  an 
obligation  on  FCMs  that  they  may  be 
unable  to  fulfill  The  commenter  noted 
that  FCMs  ordinarily  would  give  their 
foreign  customer's  order  to  a  foreign 
broker  which  is  a  member  of  the  foreign 
exchange  on  which  the  order  is  to  be 
executed  and  that,  accordingly,  only 
such  foreign  executing  broker  will  Imow 
whether  the  order  was  executed.  The 
commenter  was  concerned  that  this 
condition  implied  that  FCMs  must 
maintain  some  additional  record  other 
than  the  reports  of  execution  and 
confirmation  of  transaction  that  the 
FCM  would  receive  in  the  ordinary 
course  of  business  from  the  foreign 
executing  broker. 

The  Commission  notes  that  the 
transaction-specific  record  was  not 
intended  to  require  anything  more  than 
the  retention  of  the  reports  of  execution 
and/or  confirmation  of  transaction  that 
the  FCM  would  receive  in  the  ordinary 
course  of  business  or  to  retain  anything 
more  than  that  which  would  be  retained 
if  the  FCM  executed  an  approved 
foreign  option  or  foreign  futures 
transaction. 

Accordingly,  pursuant  to  its  authority 
imder  sections  2(a)(1)(B),  4(b)  and  4c(b) 
of  the  Act  and  rules  32.11  and  30.3(a), 
and  its  determination  that  granting  relief 
would  not  be  inconsistent  with  the  Act 
or  the  public  interest,  the  Commission 
hereby  orders  that; 

(1)  An  FCM  may  solicit  or  accept 
orders  and  funds  from  customers 
located  outside  the  United  States  for 
foreign  exchange-traded  options  as 
defined  in  Commission  rule  30.1(b)  that 
have  not  been  approved  for  trading  in 
the  United  States  under  rule  30.3(a), 
including,  subject  to  the  provisos  in 
paragraph  2  below,  options  based  on 
foreign  stock  index  futures  and  foreign 
government  debt  futures; 

(2)  An  FCM  may  solicit  or  accept 
orders  and  funds  from  customers 
located  outside  the  United  States  for 
foreign  exchange-traded  futures 
contracts  based  on  a  foreign  stock  index 
which  has  not  been  the  subject  of  a 
Commission  staff  “no-action"  letter,  and 
for  foreign  exchange-traded  futures 
based  on  foreign  government  debt  which 
has  not  been  designated  as  an 
“exejnpted  security”  under  SEC  rule 
3al2-8,  provided  that  the  foreign  stock 
index  product  is  not  based  on  an  index 


ot  which  ten  percent  (10%)  of  the 
weighting  of  the  index  is  derived  from 
securities  whose  primary  trading  market 
is  in  the  United  States,  and  the  foreign 
government  debt  fuhu'es  or  option 
contract  requires  delivery  of  the 
underlying  debt  instrument  outside  the 
United  States,  its  possessions  or 
territories:  and 

(3)  CTAs  and  IBs  may  provide  their 
services  with  respect  to  ^e  above- 
described  products  solely  with  respect 
to  customers  who  are  not  located  in  the 
United  States. 

This  Order  assumes  that  the  ofier  and 
sale  of  such  products  would  also  be 
legal  under  the  laws  where  the  customer 
and/or  the  market  are  located  and  does 
not  relieve  an  FCM.  CTA  or  IB  ft-om 
compliance  with  any  otherwise 
applicable  Commission  rules  and 
relations.  For  example,  if  an  FCM 
were  to  commingle  the  funds  of  such 
non-U.S.  customers  trading  a  product 
prohibited  as  to  a  U.S.  customer  with  the 
secured  amount  funds  of  U.S.  customers 
trading  approved  foreign  futures  and 
options,  it  must,  among  other  things, 
comply  with  the  provisions  of  rule 
30.7(b),**  In  addition,  rule  30.9 
prohibiting  fraud  in  connection  with  all 
foreign  futures  and  option  contracts  will 
continue  to  apply  to  FCMs,  IBs  and 
CTAs  engaging  in  transactions 
notwithstanding  that  such  transactions 
are  undertaken  on  behalf  of  customers 
located  outside  the  U.S. 

Issued  in  Washington,  DC.  on  August  10. 
1992. 

lean  A.  Webb, 

Secretary  to  the  Commission. 

[FR  Doc.  92-19295  Filed  8-12-92:  8:45  am| 
BIUJNQ  CODE  MSI-OI-M 

DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substances; 
Exempt  Chemical  Preparations 

agency:  Drug  Enforcement 
Administration,  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  interim  rule  (57  FR  5818, 
February  18, 1992)  which  identified 
certain  products  containing  controlled 
substances  as  being  exempt  chemical 
preparations  under  the  Controlled 
Substances  Act  (CSA)  (21  U.S.C.  801  et 
seq.)  is  adopted  without  change. 
EFFECnVE  date:  August  13. 1992. 

•  ‘  17  CFR  30.7(b)  (1992). 
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FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain.  Chief.  Drug  and 
Chemical  Evaluation  Section,  Dnig 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone:  (202) 
307-7183. 

SUPPLEMENTARY  INFORMATION:  The 

Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  published  as  an 
interim  rule,  a  list  of  products  containing 
controlled  substances  which  he  finds  to 
qualify  as  exempt  chemical  preparations 
(57  FR  5818,  February  18, 1992).  A  30  day 
comment  period  was  provided.  No 
comments  were  received,  therefore,  the 
interim  rule  is  adopted  without  change. 

llie  listing  of  pr^ucts  as  exempt 
chemical  preparations  in  21  CFR  1308.24 
relieves  persons  who  handle  them  from 
the  registration,  recordkeeping,  security, 
and  odier  requirements  impost  by  the 
CSA.  Accordingly,  the  Deputy  Assistant 
Administrator  certffies  that  this  action 
will  have  no  negative  economic  impact 
upon  small  entities  whose  interests  must 
be  considered  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and  it 
has  been  determined  that  this  matter 
does  not  have  sufficient  federalism 
implications  to  require  the  preparation 
of  a  Federalism  Assessment 

It  has  been  determined  that  drug 
control  matters  are  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
provisions  of  E.0. 12291.  Accordingly, 
this  action  is  not  subject  to  those 
provisions  of  E.0. 12^8  which  are 
contingent  upon  review  by  OMB. 
Neverdieless,  the  Deputy  Assistant 
Administrator  has  determined  that  this 
is  not  a  “major  rule,"  as  that  term  is 
used  in  E.0. 12291,  and  that  it  would 
otherwise  meet  the  applicable  standards 
of  sections  2(a)  and  2(b)(2)  of  E.0. 12778. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

PART  1308— {AMENDED] 

Authority.  21  U.S.C.  811, 812, 871(b),  unless 
otherwise  noted. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(g)(3)(B) 
of  the  CSA  (21  U.S.C.  811(g)(3)(B)).  as 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  21  U.S.C.  871(a)  and  28 
CFR  0.100,  and  redelegated  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control  in  28  CFR  0.104, 
appendix  to  subpart  R,  section  7(g),  the 
[)eputy  Assistant  Administrator  of  the 


Office  of  Diversion  Control  hereby 
adopts  as  a  final  rule,  without  change, 
the  interim  rule  amending  21  CFR 
1308.24  which  was  published  at  57  FR 
5818  on  February  1^  1992. 

Dated:  August  5, 1992. 

Gene  R.  H&islip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  82-19237  Filed  8-12-92;  8:45  am) 
BHJJNQ  CODE  441(H>S-M 

21  CFR  Part  1308 

Schedules  of  Controlled  Substances: 
Excluded  Veterinary  AnaboUc  Steroid 
Implant  Products 

AGENCY:  Drug  Enforcement 
Administration,  Department  of  Justice. 

ACTION:  Final  rule. 

summary:  The  interim  rule  (57  FR  19533, 
May  7, 1992)  which  identffied  certain 
veterinary  anabolic  steroid  implant 
products  as  being  excluded  from  the 
Controlled  Substances  Act  (CSA)  (21 
U.S.C.  801  et  seq.)  is  adopted  without 
change. 

EFFECTIVE  DATE:  August  13, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr.,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone:  (202) 
307-7183. 

SUPPLEMENTARY  INFORMATION:  The 

Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  published  in  the 
Federal  Register,  an  interim  rule  which 
identified  eight  veterinary  products  as 
being  excluded  from  the  CSA  (57  FR 
19533,  May  7, 1992).  Comments  were 
requested;  none  were  received.  The 
interim  rule  is  adopted  without  change. 

The  listing  of  products  as  excluded 
veterinary  anabolic  steroid  implant 
products  in  21  CFR  1308.26  relieves 
persons  who  handle  them  from  the 
registration,  recordkeeping,  security, 
and  other  requirements  imposed  by  the 
CSA.  Accordingly,  the  Deputy  Assistant 
Administrator  certffies  that  this  action 
will  have  no  negative  economic  impact 
upon  small  entities  whose  interests  must 
be  considered  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601,  et  seq.). 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and  it 
has  been  determined  that  this  matter 
does  not  have  sufficient  federalism 
implications  to  require  the  preparation 
of  a  Federalism  Assessment. 


It  has  been  determined  that  drug 
control  matters  are  not  subject  to  review 
by  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  the 
provisions  of  E.0. 12291.  Accordingly, 
this  action  is  not  subject  to  those 
provisions  of  E.0. 12778  which  are 
contingent  upon  review  by  OMB. 
Nevertheless,  the  Deputy  Assistant 
Administrator  has  determined  that  this 
is  not  a  “major  rule,”  as  that  term  is 
used  in  E.0. 12291,  and  that  it  would 
otherwise  meet  the  applicable  standards 
of  sections  2(a)  and  2{h][2)  of  E.0. 12778. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

PART  1308— SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

Authority:  21  U.S.C.  811,  812,  871(b),  unless 
otherwise  noted. 

Under  authority  vested  in  the 
Attorney  General  by  title  XIX  of  Public 
Law  101-647,  as  delegated  to  the 
Administrator  of  the  DEA  pursuant  to  21 
U.S.C.  871(a)  and  28  CFR  0.100, 
redelegated  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control  in  28  CFR  0.104,  appendix  to 
subpart  R,  section  7(g),  the  Deputy 
Assistant  Administrator  of  the  Office  of 
Diversion  Control  hereby  adopts  as  a 
Hnal  rule,  without  change,  the  interim 
rule  amending  21  CFR  §  1308.26  which 
was  published  at  57  FR  19533  on  May  7, 
1992. 

Dated:  August  5, 1992. 

Gene  R.  HaisUp, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  92-19238  Filed  8-12-92;  8:45  am] 
eaUNO  CODE  4410-0«-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  95 

[Gen  Docket  No.  91-2;  FCC  92-3311 

Interactive  Video  Data  Services 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  rules 
for  the  Interactive  Video  and  Data 
Service  by  allowing  interaction  with  all 
video  delivery  systems  including 
'  wireless  cable  and  direct  broadcast 
satellite,  and  allowing  cell  transmitter 
station  (CTS)  antennas  to  be  located  on 


Federal  Register  /  Vol.  57.  No.  157  /  Thursday,  August  13.  1992  /  Rules  and  Regulations  36373 


high  structures  within  a  service  area  on 
a  routine  basis  provided  there  is  a 
corresponding  reduction  in  power.  It 
also  permits  IVDS  system  licensees  to 
locate  a  CTS  antenna  within  200  feet  of 
a  residential  dwelling  when  there  is  a 
corresponding  reduction  in  power  or  the 
licensee  can  obtain  the  written 
agreement  of  the  residences  within  that 
distance,  deletes  the  requirement  that 
the  RTU  antenna  be  an  integral  part  of 
the  unit,  and  allows  the  IVDS  licensee 
the  option  of  dispensing  with 
notification  to  each  household  when  the 
TV  Channel  13  station  licensee  agrees. 
This  action  addresses  six  petitions  for 
reconsideration  seeking  amendment  of 
various  sections  of  part  95,  subpart  F,  of 
"  the  Commission’s  Rules,  47  CFR  part  95, 
subpart  F.  The  effect  of  this  action  is  to 
provide  greater  flexibility  to  system 
licensees  in  designing  their  systems. 
EFFECTIVE  DATE:  September  14, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Cross,  Federal 
Communications  Commission.  Private 
Radio  Bureau,  Personal  Radio  Branch, 
Washington.  DC  20554,  (202)  632-4964. 
SUPPLEMENTARY  INFORMATION:  The 
Commission's  Memorandum  Opinion 
and  Order,  adopted  )uly  16, 1992,  and 
released  August  4, 1992,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  239)  1919  M  Street,  NW., 
Washington,  DC.  TTie  complete  text  of 
this  decision,  including  the  rule 
amendments,  may  also  be  purchased 
from  the  Commission’s  copy  contractor. 
Downtown  Copy  Center.  (202)  452-1422, 
1990  M  Street,  NW.,  suite  640, 
Washington,  DC  20036. 

Summary  of  Memorandum  Opinion  and 
Order 

1.  This  action  amends  the  rules  for  the 
Interactive  Video  and  Data  Service.  The 
amended  rules  are  set  forth  at  the  end  of 
this  document. 

2.  The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.,  and  found  to  contain 
no  new  or  modihed  form,  information 
collection  and/or  record  keeping, 
labeling,  disclosure,  or  record  retention 
requirements  and  will  not  increase  or 
decrease  burden  hours  imposed  on  the 
public. 

3.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-354), 
see  5  U.S.C.  604,  our  Hnal  analysis  is  as 
follows: 

a.  Need  for,  and  Objectives  of.  Rules 

Our  objective  is  to  establish  a 
consumer  oriented  interactive  video  and 
data  service.  The  rules  adopted  herein 


will  allow  flexibility  in  implementing 
this  new  service,  while  reducing  the 
potential  for  this  service  to  interfere 
with  existing  services. 

b.  Issues  Raised  by  the  Public  in 
Response  to  the  Initial  Analysis 

The  commenters  generally  agree  that 
revisions  to  some  of  the  rules  for  this 
service  are  needed.  These  revisions  may 
eliminate  unnecessary  and  costly 
administrative  burdens  on  small 
entities.  We  note  that  any  impact  of  this 
action  on  entities,  some  of  whom  may 
be  small  entities,  will  be  to  reduce  the 
cost  of  doing  business. 

c.  Any  Significant  Alternatives 
Considered  and  Rejected 

The  Commission  did  not  reject4ny 
alternative  designed  to  minimize  the 
economic  impact  of  the  amended  rules 
on  small  entities. 

4.  This  Memorandum  Opinion  and 
Order  and  rule  amendments  are  issued 
under  the  authority  of  sections  4(i), 

303(r)  and  405  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 

154(i),  303(r)  and  405,  and  Section 
1.429(i)  of  the  Commission’s  Rules,  47 
CFR  1.429(i). 

5.  A  copy  of  this  Memorandum 
Opinion  and  Order  will  be  forwarded  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  95 

Radio. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Part  95  of  chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Secs.  4.  303, 48  Stat.  1066. 1082. 
as  amended:  47  U.S.C.  154, 303. 

2.  Section  95.805  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  95.605  Permissible  communications. 

*  *  *  *  « 

(d)  The  licensee  may  use  the  IVDS 
system  to  interact  with  its  subscribers 
concerning  products  and  services 
offered,  polls  conducted,  educational 
classes  taught,  and  other  activities  in 
conjunction  with  video  and  data 
delivery  systems. 

«  «  *  *  * 

3.  Section  95.811  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


§  95.81 1  License  requirements. 

*  *  *  *  « 

(b)  Each  CTS  where  the  antenna  does 
not  exceed  6.1  meters  (m)  (20  feet)  above 
ground  or  an  existing  man-made 
structure  (other  than  an  antenna 
structure)  is  authorized  under  the  IVDS 
system  license.  All  other  CTSs  must  be 
individually  licensed  to  the  system 
licensee. 

*  «  *  «  * 

4.  Section  95.615  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§95.815  License  application. 

«  *  *  «  * 

(b)  Each  application  for  an  IVDS 
system  license  and  each  application  for 
a  CTS  license  where  the  CTS  antenna 
exceeds  6.1m  (20  feet)  (see  §  95.811(b)) 
must  be  made  on  a  separate  FCC  Form 
574.  Each  application  for  an  IVDS 
system  license  must  be  submitted  to  the 
Federal  Communications  Conunission, 
Interactive  Video  and  Data  Service,  P.O. 
Box  358385,  Pittsburgh,  PA  15251-5365. 
Each  application  for  the  CTS  must  be 
submitted  to  the  address  set  forth  in 
§  1.1102  of  the  Commission’s  Rules. 

«  *  *  ♦  « 

5.  Section  95.859  is  revised  to  read  as 
follows: 

§  95.859  Antennas. 

(a)  The  CTS  antenna  includes  the 
radiating  element(s),  tower,  supports 
and  all  appurtenances.  No  CTS  antenna 
shall  be  elevated  higher  than  necessary 
to  assure  adequate  service. 

(1)  A  CTS  antenna  located  within  a 
boundary  line  16  km  (10  miles)  outside 
the  Grade  B  contour  of  a  TV  Channel  13 
station  may  not  exceed  a  maximum 
Height  Above  Average  Terrain  (HAAT), 
as  defined  in  §  90.309,  and  maximum 
ERP  as  set  forth  below: 


HAAT 

Maxi- 

(m) 

1 

(feet) 

inum 

ERP 

(watts) 

0-190 

20.0 

5.0 

36.6-73.2 . . 

121-240 . 

73.3-152.4 . 

941-500 

1  2 

152.5-304.8 . 

501-1000  . 

029 

304.9-609.6 . 

1001-2000 . 

0.073 

(2)  A  CTS  antenna  located  beyond  a 
boundary  line  16  km  (10  miles)  outside 
the  Grade  B  contour  of  a  TV  Channel  13 
station  may  not  exceed  a  maximum 
HAAT.  as  defined  in  §  90.309,  and 
maximum  ERP  as  set  forth  below: 
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HAAT 

Mawnum  ERP  (watts) 

(m) 

0-152.4  . . — .  ™ 

280 

501-1000 . - . - 

6.0 

.  . 

.  . 

1001-2000 .  -  .. 

1.2 

(b)  No  CTS  antenna  shall  be  located 
within  61  m  (200  feet)  of  a  residential 
dwelling  unless  the  IVDS  system 
licensee  has  reduced  power  such  that 
the  Held  strength  of  the  CTS  antenna  at 
the  residential  dwelling  does  not 
increase  relative  to  the  field  strength  of 
the  CTS  antenna  at  61  m  or  obtained  the 
written  concurrence  of  the  resident(s) 
within  61  m  of  the  CTS  antenna.  The 
written  concurrence  must  be  kept  as 
part  of  the  IVDS  system  authorization. 

(c)  The  RTU  may  be  connected  to  an 
external  antenna  not  more  than  6.1  m 
(20  feet)  above  groimd  or  above  an 
existing  man-made  structure  (other  than 
an  antenna  structure).  Connectors  that 


are  used  to  connect  RTUs  to  an  external 
antenna  shall  not  be  of  the  types 
generally  known  as  “F-type"  or  “BNC 
type.”  Use  of  an  external  antenna  is 
subject  to  S  95.861. 

6.  Section  95.861  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

S  95.861  Interference. 
***** 

(c)  U^ess  the  IVDS  system  licensee 
obtains  written  consent  from  the  TV 
Channel  13  station  licensee  to  dispense 
with  this  notification,  each  IVDS  system 
licensee  must  notify  all  households 
located  both  within  a  TV  Channel  13 
station  Grade  B  predicted  contour  and 


the  IVDS  system  service  area  of  the 
potential  for  interference  frnm  an  IVDS 
system.  The  IVDS  system  licensee  must 
also  inform  those  potentially  affected 
households  that  it  will  eliminate  any 
objectionable  interference  to  television 
reception  caused  by  its  IVDS  system. 
This  notification  shall  be  made  no 
earlier  than  two  weeks  before  and  no 
later  than  two  weeks  after  initiation  of 
IVDS  in  the  TV  Channel  13  station 
Grade  B  predicted  contour.  Hie  written 
consent  must  be  kept  as  part  of  the 
IVDS  system  authorization. 
***** 

[FR  Doc.  92-19279  Filed  8-12-92;  846  am] 
BtLUNG  CODE  6712-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pid)lic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  rK>tices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  ParU  21  and  2S 

[Docket  No.  NM-74;  Notice  No.  SC-e2-5- 
NM] 

Special  Conditions:  SAAB  2000 
Airplane;  Ligtitning  and  High  Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  SAAJB  Model  2000 
airplane.  This  airplane  will  utilize 
electrical  and  electronic  systems  which 
perform  critical  and  essential  functions. 
These  systems  include  electronic 
displays  which  present  critical  and 
essential  flight  and  engine  parameters  to 
the  flightcrew,  and  electronic  propulsion 
and  propeller  controls.  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  lightning  and  high-intensity 
radiated  fields  (lURF).  This  notice 
proposes  additional  ^ety  standards 
which  the  Administrator  considers 
necessary  to  ensure  that  the  critical  and 
essential  functions  that  these  systems 
perform  are  maintained  when  Ae 
airplane  is  exposed  to  lightning  and 
HIRF. 

DATES:  Comments  must  be  received  on 
or  before  September  28, 1992. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  (ANM-7),  Docket  No.  NM- 
74,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel  at  the  above  address. 
Comments  must  be  marked:  Docket  No. 
NM-74.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 


Federal  holidays,  between  7:30  ajn.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Quam,  FAA,  Standardization 
Branch.  ANM-113,  Transport  Airplane 
EKrectorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  telephone  (206) 
227-2145. 

SUPPLfMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  niunber  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  on  this  proposal  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rule 
Docket  for  examination  by  interested 
parties.  A  report  summcuizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  thisrulemtddng 
will  be  filed  in  the  docket.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  submitted  in  response 
to  this  notice  must  include  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
“Comments  to  Docket  No.  NM-74.’'  The 
I>ostcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  April  28. 1989,  SAAB  SCANIA  AB 
of  Sweden  applied  for  an  FAA  Type 
Certificate  t^ugh  the  Swedish  to 
the  FAA.  AEU-100,  for  the  SAAB  2000. 
(The  application  for  FAA  Type 
Certificate  was  dated  June  9. 1989.) 

The  SAAB  2000  is  a  twin-engined, 
low-wing,  pressurized  turboprop  aircraft 
for  approximately  50  passengers, 
intended  for  short  to  medium  haul  (100 
nm  to  1,000  nm).  The  airplane  will  have 
two  new  Allison  GMA-2100  engines 
rated  at  3650  shp.  The  propeller  is  a  new 
6  bladed  Dowty  Rotol  swept  shaped 
propeller.  A  single  level  controls  each 
•  prop/engine  combination.  A  new  APU 
installation  has  been  added  in  the  tail. 


The  fuselage  cross-section  will  be  the 
same  as  the  SAAB  340.  The  fuselage 
skin  will  be  thicker  to  handle  greater 
pressures.  The  wing  £md  empennage  are 
new  and  larger  in  all  dimensions  and  the 
fuselage  is  longer  when  compared  to  the 
SAAB  SF-340B.  The  new  cockpit  will  be 
a  5  or  6  screen  CRT  display  with  new 
Collins  systems.  There  will  be 
provisions  for  a  Microwave  Landing 
System,  Global  Positioning  System, 
SELCAL.  EICAS,  and  TCAS  systems. 

The  landing  gear  system  will  be  new. 

The  rudder  system  will  be  powered  by 
two  hydraulic  systems  (no  manual 
reversion).  The  airplane  will  have 
provisions  for  two  pilots,  an  observer, 
two  flight  attendants,  overhead  bins,  a 
toilet,  and  provisions  for  the  installation 
of  a  galley.  There  will  be  forwarded  and 
aft  stowage  compartment  and  an  aft 
cargo  compartment  The  airplane  will 
have  a  maximum  operating  altitude  of 
31,000  feet 

Type  Certification  Basis 

The  applicable  requirements  for  U.S. 
type  certification  must  be  established  in 
accordance  with  SS  21.16,  21.17, 21.19, 
21.29,  and  21.101  of  the  Federal  Aviation 
Regulations  (FAR). 

The  changes  discussed  above  are  so 
extensive  that  to  comply  with  §  21.19,  a 
new  Type  Certificate  will  be  required 
for  the  SAAB  2000.  Accordingly,  based 
on  the  application  date  of  June  9, 1989, 
the  TC  l^sis  for  this  airplane  is  as 
follows: 

Part  25,  Amendments  25-1  through  25- 

66. 

Section  25.963(e),  Amendment  25-69, 
Design  St^dards  for  Fuel  Tank 
Access  Covers. 

Section  25.1423,  Amendment  25-70, 
Independent  Power  Sources  for  the 
Public  Address  System. 

Part  25,  Amendment  25-71. 

Part  25,  Amendment  25-72  for  the 
following  sections: 

S  25.361  Engine  torque. 

S  25.365  Pressurized  compartment 
loads. 

§  25.571  Damage  tolerance  and  fatigue 
evaluation  of  structure. 

S  25.772  Pilot  compartment  doors. 

S  25.773  Pilot  compartment  view. 

S  25.783(g)  Doors. 

S  25.905(d)  Propellers. 

§  25.933  Reversing  systems. 

Part  25,  Amendment  25-73  for  the 
following  sections: 

S  25.903(a)  Engines. 
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S  25.951(d)  Fuel  System — General. 

Part  34  (As  replacement  for  SFAR  27). 
Part  36.  Latest  amendment  at  TC. 
Lightning  and  HIRF  Protection  special 
conditions. 

Any  equivalent  safety  findings. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  $  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§  §  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  S  21.101(b)(2). 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  the  new  technology 
avionic  systems.  There  are  two 
regulations  that  specifically  pertain  to 
li^tning  protection:  One  for  the 
airframe  in  general  (§  25.581),  and  the 
other  for  fuel  system  protection 
(S  25.954).  There  are,  however,  no 
regulations  that  deal  speciHcally  with 
protection  of  electrical  and  electronic 
systems  from  lightning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  would  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  would 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
from  HIRF.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it 
necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are 
proposed  for  the  SAAB  2000  which 
would  require  that  new  technology 
electrical  and  electronic  systems,  such 
as  the  electronic  flight  and  engine 
infoimation  displays,  electronic 
propulsion  controls,  and  electronic 
propeller  controls  be  designed  and 
installed  to  preclude  component  damage 
and  interruption  of  fimction  due  to  both 
the  direct  and  indirect  effects  of 
lightning  and  HIRF. 

Lightning 

To  provide  a  means  of  compliance 
with  the  proposed  special  conditions,  a 
clarification  on  the  threat  definition  of 
lightning  is  needed.  The  following 


“threat  definition,"  based  on  FAA 
Advisory  Circular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5, 1990,  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  proposed  lightning 
protection  special  condition. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-53A,  will  provide  a 
consistent  and  reasonable  standard 
which  is  acceptable  for  use  in  evaluating 
the  effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  their  installation 
configuration,  materials,  shielding, 
airplane  geometry,  etc.  Therefore,  tests 
(including  tests  on  the  completed 
airplane  or  an  adequate  simulation) 
and/or  verified  analyses  need  to  be 
conducted  in  order  to  obtain  the 
resultant  internal  threat  to  the  installed 
systems.  The  electronic  systems  may 
then  be  evaluated  with  this  internal 
threat  in  order  to  determine  their 
susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  “hardness"  level;  then 

2.  Multiple  Stroke  Flash:  [Vz 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 


restrikcs  of  magnitude  of  Component 
D  (peak  aptitude  of  50,000  amps).  The  23 
restrikes  are  distributed  over  a  period  nf 
up  to  2  seconds  according  to  the 
following  constraints:  (1)  the  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation. 

And, 

3.  Multiple  Burst:  (Component  H).  In¬ 
flight  data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufflcient  energy 
exists  in  these  pulses  to  cause  physical 
damage,  it  is  possible  that  transients 
resulting  from  this  environment  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  ampbtude,  high  peak  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analytical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  “Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  to  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time  between 
individual  Component  H  pulses  within  a 
burst  is  10  microseconds,  the  maximum 
is  50  microseconds.  The  24  bursts  are 
distributed  over  a  period  of  up  to  2 
seconds  according  to  the  following 
constraints:  (1)  the  minimum  time 
between  subsequent  strokes  is  10ms, 
and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  “Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D),  "Multiple  Stroke"  (Vz  Component  D), 
and  the  "Multiple  Burst"  (Component 
H). 

These  components  are  defined  by  the 
following  double  exponential  equation; 
Where: 

i(t)=Io(e'“‘-e-«) 

t=tiine  in  seconds, 

!= current  in  amperes,  and 
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Severe  stnke 
(Component  A) 

Restrike 
(Component  D) 

Multipie  stroke  (V^ 
Comporrent  D) 

Multiple  burst 
(Comjxtnent  H) 

=  218,810 

=  11,354 

=  647,265 

109,405 

22,708 

1,294,530 

54,703 

22,708 

1,294,530 

10,572 

187,191 

19,105,100 

This  equation  produces  the  following  characteris¬ 


tics: 

•peak . =  200KA  100  KA  50  KA  10  KA 

and, 

(di/dt),„„(amp/sec) .  =  1.4X10“  1.4X10“  0.7X10“  2.0X10“ 

@t=0-|-sec  @t=0-i-sec  @t=0-»-sec  @t=0-^sec 

di/dt,  (amp/sec) .  =  1.0X10“  1.0X10“  0.5X10“ 

@t=.5p.s  @t=.25p.s  @t=.25p4 

Action  Integral  (amp*  sec) .  =  2.0X10*  0.25X10*  0.625X10* 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS, 
to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing 
HIRF  emitters,  an  adequate  level  of 
protection  exists  when  compliance  with 
the  HIRF  protection  special  condition  is 
shown  with  either  paragraphs  1  or  2 
below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak(V/ 

M) 

Average 

(V/M) 

10  KHz— 500  KHz . 

60 

60 

500  KHz— 2  MHz . 

80 

80 

2  MHz— 30  MHz . . . 

200 

200 

30  MHz— 100  MHz . 

33 

33 

100  MHz— 200  MHz. . 

150 

33 

200  MHz— 400  MHz . 

56 

33 

400  MHz— 1  GHz . 

4,020 

935 

1  GHz— 2  GHz . 

7,850 

1,750 

2  GHz— 4  GHz . 

6,000 

1,150 

4  GHz-6  GHz . . 

6,800 

310 

6  GHz-8  GHz...- . 

3,600 

666 

8  GHz— 12  GHz . 

6,100 

1,270 

Frequency 

Peak(V/ 

M) 

Average 

(V/M) 

12  GHz— 18  GHz . 

3,500 

551 

18  GHz— 40  GHz . 

2,400 

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Europe  and  the  U.S. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c],  1352, 
1354(a),  1355, 1421  through  1431, 1502, 
1651(b)(2),  42  U.S.C.  1857f-10, 4321  et  seq.: 

EO.  11514;  and  49  U.S.C.  106(g). 

The  Proposed  Special  Conditions 

According,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certificate  basis  for  the  SAAB 
2000: 

1.  Lightning  Protection 

a.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to  ensure 
that  the  operation  and  operational 
capability  of  these  systems  to  perform 
critical  functions  are  not  adversely 


affected  when  the  airplane  is  exposed  to 
lightning. 

b.  Each  essential  fimction  of  electrical 
or  electronic  systems  or  installations 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
exposed  to  lightning. 

2.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields  (HIRF) 
Each  electrical  and  electronic  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high- 
intensity  radiated  fields  external  to  the 
airplane. 

3.  The  following  definitions  apply  with 
respect  to  these  special  conditions: 

Critical  Functions 

Functions  whose  failure  would 
contribute  to  or  cause  a  failure  condition 
that  would  prevent  the  continued  safe 
flight  and  landing  of  the  airplane. 

Essential  Functions 

Functions  whose  failure  would 
contribute  to  or  cause  a  failure  condition 
that  would  significantly  impact  the 
safety  of  the  airplane  or  the  ability  of 
the  flightcrew  to  cope  with  adverse 
operating  conditions. 

Issued  in  Renton,  Washington,  on  August  6, 
1992. 

Bill  R.  Boxwell, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

(FR  Doc.  92-19349  FUed  6-12-92;  8:45  am] 
BtlXINQ  COOC 
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14CFRPart71 

[Airspace  Docket  No.  92-ASO-8] 

Proposed  Establlstwnent  of  Transition 
Ares,  Crystal  River,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  a  transition  area  at  Crystal 
River.  FL  A  standard  instrument 
approach  procedure  (SLAP)  has  been 
developed  to  serve  the  Crystal  River- 
Homosassa  Air  Terminal  Airport  This 
proposed  action  would  lower  the  base  of 
controlled  airspace  from  1200  feet  to  700 
feet  above  the  surface  in  vicinity  of  the 
airport  to  provide  additional  controlled 
airspace  for  instrument  flight  rules  (IFR) 
aeronautical  operations.  If  approved,  the 
operating  status  of  the  airport  will 
change  ^m  visual  flight  rules  (VFR) 
only  to  include  IFR  operations 
concurrent  with  publication  of  the  SIAP, 
DATES:  Comments  must  be  received  on 
or  before:  September  25, 1992. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No.  92- 
ASO-6,  Manager,  System  Management 
Branch.  ASO-530.  P.O.  Box  20636. 
Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  652. 
3400  Norman  Berry  Drive,  East  Point, 
Georgia  30344;  telephone  (404)  763-7646. 
FOR  FURTHER  INFORMATION  CONTACT: 
fames  G.  Walters.  Airspace  Section. 
System  Management  Branch,  Air  Traffic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636,  Atlanta. 
Georgia  30320:  telephone  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 


following  statement  is  made: 

“Comments  to  Airspace  Docket  No.  92- 
ASO-8.’’  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  652,  3400  Norman  Berry 
Drive,  East  Point.  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Ad^nistration,  Manager. 
System  Management  Branch  (ASC)-530). 
Air  Traffic  Division.  P.O.  Box  20636, 
Atlanta.  Georgia  30320.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regiilations  (14  CFR  part  71)  to 
establish  the  Crystal  River,  FL 
Transition  Area.  A  SIAP  has  been 
developed  to  serve  the  Crystal  River — 
Homosassa  Air  Terminal  Airport.  This 
action  would  lower  the  base  of 
controlled  airspace  from  1200  feet  to  700 
feet  above  the  surface  in  vicinity  of  the 
airport  in  order  to  provide  additional 
airspace  for  IFR  aeronautical 
operations.  If  approved,  the  operating 
status  of  the  airport  will  change  fiom 
VFR  only  to  include  IFR  operations 
concurrent  with  publication  of  the 
proposed  SLAP.  Transition  Areas  are 
published  in  §  71.181  of  Handbook 
7400.7  effective  November  1, 1991,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
dociunent  would  be  published 
subsequentlv  in  this  Handbook. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  “major  rule”  under 
Executive  Order  12291;  (2)  is  not  a 
“significant  rule"  under  DOT  Regulatory 


Policies  and  Procedures  (44  FR 11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  Areas. 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71-{AMENOED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  13S4(a), 
1510;  E.0. 10854, 24  FR  9565. 3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C  106(g):  14  CFR  11  JO. 

2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7, 
Compilation  of  Regulations,  published 
April  30, 1991,  and  effective  November 
1, 1991,  is  amended  as  follows; 

•  •  •  *  « 

Section  71.181  Designation 

«  «  •  «  * 

ASO  FL  TA  Crystal  River,  FL 
Crystal  River,  Crystal  River-Homosassa  Air 
Terminal  Airport  FL 
(lat  28*52'03''N.  long.  82*34'29''W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-miIe 
radius  of  Crystal  River-Homosassa  Air 
Terminal  Airport. 

«  *  •  •  • 

Issued  in  East  Point  Georgia,  on  August  4. 
1992. 

Don  Cass, 

Acting  Manager,  Southern  Region.  Air  Traffic 
Division. 

(FR  Doc.  92-19110  Rled  8-12-92;  8:45  am] 
BILUNQ  CODE  4910-13-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  74 

[MM  Docket  No.  92-168;  FCC  92-34SJ 

License  Renewal  Dates  of  FM  and  TV 
Translator  Stations  and  LPTV  Stations 

agency:  Federal  Communications 
Commission. 
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action:  Proposed  rule. 

SUMMARY:  Through  this  Notice  of 
Proposed  Rule  Making,  the  Commission 
proposes  to  change  license  renewal 
dates  of  FM  and  TV  translators  stations 
and  low  power  television  ("LPTV") 
stations  to  that  of  full  power  stations 
operating  in  the  same  state.  The 
Commission  also  proposes  to  revise  FCC 
Form  303-S  to  permit  the  use  of  a  single 
renewal  application  form  by  licensees  of 
full  power  broadcast  stations,  which 
also  seek  to  renew  their  commonly 
owned  translator  or  LPTV  stations  that 
have  the  same  renewal  dates.  The 
Commission  believes  these  changes  will 
streamline  the  license  renewal  process 
and  eliminate  unnecessary  paperwork 
and  administrative  burdens  on  licensees 
and  the  Commission. 


state.  Translator  and  LPTV  stations  are 
licensed  for  terms  determined  by  a 
uniform  renewal  schedule  for  the  state 
in  which  they  are  located,  but  this 
schedule  is  not  concurrent  with  the 
similar  renewal  schedule  for  full  power 
stations.  Under  current  rules,  a'  single 
licensee  may  be  required  to  file,  at 
different  times,  multiple  applications 
with  the  Commission.  The  information 
called  for  by  these  separate  application 
forms  (FCC  Forms  303-S  and  348)  is 
substantially  similar  in  nature. 

2.  The  difference  in  renewal  dates 
places  an  imnecessary  administrative 
burden  on  both  licensees  and  the 
Commission.  Currently,  licensees  of  full 
power  stations  that  own  several 
translators  or  LPTV  stations  must  Hie  a 
separate  renewal  application  for  each 
station.  This  is  true  even  where  the  full 
power  station  and  the  secondary  station 
have  the  same  renewal  date  or  are 
located  in  the  same  state.  By  conforming 
the  expiration  dates  of  broadcast 
stations  located  in  the  same  state,  and 
allowing  a  broadcaster  to  Hie  a  single 
renewal  application  to  cover  all  of  its 
broadcast  stations  having  the  same 
renewal  date,  the  Commission  could 
decrease  the  administrative  burden  to 
full  power  station  licensees  that  also 
own  translators  or  LPTV  stations.  The 
proposed  rule  change  should  also 
ameliorate  two  other  aspects  of  the 
current  system.  First,  it  has  been  the 
Commission's  experience  that  translator 
licensees  often  mistakenly  base  the 
filing  of  their  renewal  applications  on 
the  expiration  date  of  the  primary 
station  being  rebroadcast,  which 
increases  the  administrative  burden  on 
the  Commission  and  may  jeopardize  the 
licenses  in  question.  Second,  the 
Commission  believes  that  under  the 
current  system,  it  may  be  more  difficult 
than  necessary  for  the  public  to  follow 
the  licensing  process  because  different 
stations  in  the  same  area  may  have 
different  renewal  dates.  The 
Commission’s  proposal  would  result  in 
fewer  filing  errors  and  should  maximize 
public  awareness  of  the  renewal 
process. 

3.  The  Commission  is  cognizant  that 
the  transition  to  a  revised  renewal 
schedule  may  implicate  certain  statutory 
considerations.  SpeciHcally,  the 
Communications  Act  prohibits 
lengthening  television  and  radio 
broadcast  license  terms  beyond  five  and 
seven  years,  respectively.  The 
Commission  also  believes  shortening  the 
terms  of  existing  licenses  in  these 
circumstances  could  result  in  confusion 
or  imfaimess.  In  order  to  comply  with 
the  Communications  Act,  the 
Commission  proposes  to  leave  the  terms 
of  existing  licenses  unchanged  and 


DATES:  Comments  are  due  on  or  before 
September  28, 1992,  and  reply  comments 
are  due  on  or  before  October  19, 1992. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Horowitz  or  Eugenia  R.  Hull, 
Policy  and  Rules  Division,  Mass  Media 
Bureau,  (202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  92-168,  adopted  July  24, 1992,  and 
released  August  4, 1992.  The  complete 
text  of  this  Notice  of  Proposed  Rule 
Making  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (room  230), 

1919  M  Street,  NW.,  Washington,  DC, 
and  also  may  be  purchased  &om  the 
Commission’s  copy  contractor. 
Downtown  Copy  Center,  (202)  452-1422, 
1990  M  Street,  NW.,  suite  640, 
Washington,  DC  20036. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  By  this  Notice  of  Proposed  Rule 
Making  (“Notice”),  the  Commission 
proposes  to  change  the  license  renewal 
dates  of  FM  and  W  translator  stations 
and  low  power  television  (“LPTV”) 
stations  to  that  of  full  power  stations 
operating  in  the  same  state.  The 
Commission  also  proposes  to  revise  FCC 
Form  303-S  to  permit  the  use  of  a  single 
renewal  application  form  by  licensees  of 
full  power  broadcast  stations,  which 
also  seek  to  renew  their  commonly 
owned  translator  or  LPTV  stations  that 
have  the  same  renewal  dates.  Unlike  the 
license  expiration  schedule  for  most  of 
the  other  services  licensed,  the  schedule 
for  FM  and  TV  translators  and  LPTV 
stations  is  not  the  same  as  that  for  full 
power  broadcast  stations  in  the  same 


would  continue  to  grant  authorizations 
for  new  stations  in  accordance  with  the 
schedule  set  forth  in  §  74.15  of  the 
Commission’s  Rules.  This  will  enable 
the  Commission  to  effectuate  the 
proposed  change  in  an  efHcient, 
comprehensive  manner.  For  existing 
LPTV  or  translator  stations,  the 
Commission  would  renew  licenses, 
when  the  occasion  arises,  for  a  shorter 
term  to  expire  in  accordance  with  the 
schedule  for  full  power  broadcast 
stations  as  set  forth  in  §  73.1020  of  the 
Commission’s  Rules. 

4.  The  Commission  tentatively 
concludes  that  such  a  transition  would 
serve  the  public  interest,  convenience 
and  necessity  by  establishing  greater 
consistency  in  die  licensing  process.  The 
process  of  changing  to  the  new  schedule 
may  require  the  filing  of  two 
applications  for  some  LPTV  or  translator 
stations  within  a  short  period  of  time, 
but  the  Commission  believes  this  will 
ultimately  result  in  greater  efficiency. 
The  Commission  invites  comment  on 
this  proposal.  Would  adoption  of  the 
Commission’s  proposal,  including  one¬ 
time  short-term  renewals  for  some 
licensees,  on  balance  reduce  this 
burden?  Are  there  merits  to  the  current 
licensing  structure  that  would  be  lost  if 
the  proposed  change  in  renewal  dates 
were  adopted? 

Initial  Regulatory  Flexibility  Analysis 

5.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  expected  impact  on  small 
entities  of  the  proposals  suggested  in 
this  document.  Written  public  comments 
are  requested  on  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  as 
comments  on  the  rest  of  the  Notice,  but 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  Regulatory  Flexibility  Analysis. 
The  Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  IRFA,  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (^b.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601  et  seq.  (1981)). 

1.  Reason  for  Action 

The  purpose  of  this  Notice  is  to 
consider  changes  to  the  Commission’s 
Rules  governing  the  timing  for  renewal 
of  TV  auxiliary  broadcast,  FM  and  TV 
translator  and  low  power  TV  station 
licenses. 
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II.  Objectives 

This  action  is  intended  to  reduce 
unnecessary  administrative  and 
paperwork  burdens  on  the  Commission 
and  on  licensees  of  stations  licensed 
under  Part  74  of  the  Commission's  Rules 
by  simplifying  the  renewal  process.  In 
addition,  this  action  is  intended  to 
clarify  the  renewal  process  for 
interested  members  of  the  public. 

III.  Legal  Basis 

Authority  for  the  actions  proposed  in 
this  Notice  may  be  found  in  sections  4 
and  303  of  the  Communications  Act  of 
1934,  ELS  amended,  47  U.S.C.  154  and  303. 

IV.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

None. 

V.  Federal  Rules  which  Overlap, 
Duplicate,  or  Conflict  with  the  Ptoposed 
Rule 

None. 

VI.  Description,  Potential  Impact  and 
Number  of  Small  Entities  Involved 

Approximately  8,000  licensees  of  all 
sizes  may  be  ejected  by  the  proposals 
contained  in  this  Notice. 

VII.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Objectives 

If  adopted,  the  proposals  contained  in 
this  Notice  would  reduce  administrative 
burdens  on  small  entities. 

Ex  Parte  Rules 

6.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  Rules.  See 
generally  47  CFR  1.1202, 1,1203  and 
1.1206(a). 

Comment  Information 

7.  Pursuant  to  applicable  procedures 
set  forth  in  §  §  1.415  and  1.419  of  the 
Commission’s  Rules,  interested  parties 
may  file  comments  on  or  before 
September  28, 1992,  and  reply  comments 
on  or  before  October  19, 1992.  All 
relevant  and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
fom  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
participants  want  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  an  original  plus  nine  copies 
must  be  filed.  Comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal 
Commtmications  Commission. 


Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  Dockets  Reference 
Room  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washii^ton,  DC  20554. 

8.  Authority  for  this  action  is 
contained  in  47  U.S.C.  154  and  303. 

List  of  Subjects  in  47  CFR  Part  74 

Radio  broadcasting.  Television 
broadcasting. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  92-19280  Filed  8-12-92;  8:45  am] 
BILUNO  CODE  6712-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN:  1018-AB7S 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Heiuing 
and  Reopening  of  Public  Comnient 
Period  on  Proposed  Endangered 
Status  for  Four  Fairy  Shrimp  and  the 
Vernal  Pool  Tadpole  Shrimp  in 
California 

agency:  Proposed  rule;  notice  of  public 
hearing  and  reopening  of  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service),  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
gives  notice  that  a  public  hearing  will  be 
held  on  the  proposed  endangered 
species  status  for  the  vernal  pool  fairy 
shrimp  [Branchinecta  lynchi). 
Conservancy  fairy  shrimp  [Branchinecta 
conservatio],  longhorn  fairy  shrimp 
[Branchinecta  longiantenna),  California 
linderiella  [Linderiella  occidentalis), 
and  the  vernal  pool  tadpole  shrimp 
[Lepidums  packardi).  TTie  hesiring  will 
allow  all  interested  parties  to  submit 
oral  or  written  comments  on  the 
proposal.  In  addition,  the  Service 
reopens  the  public  comment  period  finm 
August  31, 1992,  to  September  18, 1992. 

A  proposed  rule  to  list  these  five  species 
as  endangered  was  published  on  May  8, 
1992  (57  FR  19856). 

DATES:  The  public  hearing  will  be  held 
from  6  p.m.  to  8  p.m.  on  Monday,  August 
31, 1992,  in  Sacramento,  California. 
Comments  from  all  interested  parties 
must  be  received  by  September  18. 1992. 
Any  comments  received  after  the  closing 
date  may  not  be  considered  in  the  final 
decision  on  this  proposal. 


ADDRESSES:  The  public  hearing  will  be 
held  at  the  Radisson  Hotel  500  Leisure 
Lane,  Sacramento.  California.  Written 
comments  and  materials  should  be  sent 
directly  to  the  Field  Supervisor, 
Sacramento  Field  Office,  2800  Cottage 
Way,  room  E-1823,  Sacramento, 

California  95825.  Comments  and 
materials  received  will  be  available  for 
public  inspection  during  normal 
business  hours,  by  appointment,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Chris  Nagano,  Sacramento  Field 
Office  (see  ADDRESSES  section)  at  916/ 
978-4866. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  four  fairy  shrimp  and  the  vernal 
pool  tadpole  shrimp  are  restricted  to 
vernal  pools  and  swales  in  California.  It 
has  been  estimated  that  90  percent  of 
these  habitats  have  been  destroyed  by 
human  activities  and  the  rate  of  loss 
continues  at  a  rate  of  2  or  3  percent 
annually.  The  four  fairy  shrimp  and  the 
vernal  pool  tadpole  shrimp  Eire  sporadic 
in  their  distribution  and  they  also  may 
only  inhabit  one  or  a  few  pools  in  vernal 
pool  or  swale  complexes.  The  vernal 
pool  tadpole  shrimp  is  found  in  the 
Sacramento  Valley.  The  Conservancy 
fairy  shrimp  is  known  from  the  Vina 
Plains  north  of  Chico  in  Tehama  County, 
the  Jepson  Prairie  in  Solano  Coimty,  and 
the  Haystack  Mountain  area  northeast 
of  Merced  in  Merced  County.  The 
longhorn  fairy  shrimp  is  known  from  the 
Kellogg  Creek  watershed  in  Contra 
Costa  County,  the  Altamont  Pass  area  in 
Alameda  County,  and  the  Soda  Lake 
area  in  San  luis  Obispo  County.  The 
vernal  pool  fairy  shrimp  is  found  at 
scattered  localities  ranging  from  the 
Vina  Plains  in  Tehama  Country  through 
most  of  the  length  of  the  Central  Valley 
and  the  eastern  margin  of  the  Central 
Coast  Range  to  the  mountain  grasslands  . 
of  northern  Santa  Barbara  County. 

There  are  disjunct  populations  located 
on  the  Santa  Rosa  Plateau  and  near 
Rancho  Santa  California  in  Riverside 
County.  The  California  linderiella  is 
found  at  scattered  localities  in  the 
Central  Valley  from  east  Red  Bluff  in 
Tehama  County  to  east  of  Madera  in 
Madera  County  and  across  the  valley  in 
the  Sacramento  area  to  the  San 
Francisco  Bay  area;  disjunct  populations 
are  located  in  the  Monterey  Bay  area 
and  southern  California. 

The  four  fairy  shrimp  and  the  vemEil 
pool  tadpole  shrimp  proposed  for  listing 
are  imperiled  by  commercial, 
residential,  and  agricultural 
development;  changes  in  the  . 
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hydrological  patterns  of  their  vernal 
pool  and  swale  habitat;  off-road  vehicle 
use;  inadequate  regulatory  mechanisms 
that  protect  sites  inhabited  by  these 
species;  and  perhaps  stochastic  (i.e. 
random)  extinction  by  virtue  of  the 
small  isolated  nature  of  the  remaining 
populations.  A  proposed  rule  to  list  the 
vernal  pool  fairy  shrimp.  Conservancy 
fairy  shrimp,  longhorn  fairy  shrimp, 
California  linderiella,  and  the  vernal 
pool  tadpole  shrimp  as  endangered 
species  was  published  in  the  Federal 
Register  on  May  8, 1992  (57  FR 19856). 

Subsection  4(b)(5)(E)  of  the  Act,  as 
amended  (16  U.S.C.  1531  et  seq.) 
requires  that  a  public  hearing  be  held  if 
it  is  requested  within  45  days  of  the 
publication  of  a  proposed  rule.  On  June 
4, 1992,  the  Service  received  a  written 
request  for  a  public  hearing  from  Mr. 
Grorge  Robson  of  the  Tehama  County 
Planning  Department.  Several  other 


requests  for  a  public  hearing  were 
received  as  well.  As  a  result  the  Service 
has  scheduled  a  public  hearing  for 
.  August  31, 1992,  from  6  p.m.  to  8  p.m.  in 
the  Radisson  Hotel,  500  Leisure  Lane, 
Sacramento,  California. 

Parties  wishing  to  make  statements 
for  the  record  should  bring  a  copy  of 
their  statements  to  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a 
limitation.There  are,  however,  no  limits 
to  the  length  of  written  comments  or 
materials  presented  at  the  hearing  or 
mailed  to  the  Service.  Written  comments 
carry  the  same  weight  as  oral 
comments.  The  comment  period  closes 
on  September  18, 1992.  Written 
comments  should  be  submitted  to  the 
Field  Supervisor,  Sacramento  Field 
Office  (see  ADDRESSES  section). 


Author 

The  primary  author  of  this  notice  is 
Mr.  Chris  Nagano,  Sacramento  Field 
Office  (see  addresses  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1361- 
1407;  16  U.S.C  1531-1544;  16  U.S.C. 
4201-4245;  Pub.  L  99-625, 100  State. 

3500,  unless  otherwise  noted). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  July  31, 1992. 

Richard  N.  Smith, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  92-19313  Filed  8-12-92;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Phero  Tech  Inc,;  Notice  of  Intent  to 
Grant  an  Exclusive  Patent  License 

agency:  Agriciiltural  Research  Service, 
USDA. 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  an  exclusive  patent  license  to 
Phero  Tech  Inc.,  British  Columbia, 
Canada,  on  U.S.  Patent  Application 
Serial  No.  07/662.601.  “Green  Leaf 
Volatiles  as  Inhibitors  of  Bark  Beetle 
Aggregation  Pheromones,"  filed  March 
1, 1991.  Notice  of  Availability  was  given 
in  the  Federal  Register  on  May  22, 1991. 

DATES:  Comments  must  be  received 
within  60  calendar  days  of  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Cooperative  Interactions, 
Beltsville  Agricultural  Research  Center, 
Baltimore  Boulevard,  Building  005,  room 
403,  BARC-W,  Beltsville,  Maryland 
20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  the 
Beltsville  address  given  above; 
telephone:  301/504-6786. 

SUPPLEMENTARY  INFORMATION:  The 

USDA-ARS  intends  to  grant  an 
exclusive  license  to  practice  the 
aforementioned  invention.  Patent  rights 
to  this  invention  are  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  Agriculture.  It  is  in 
the  public  interest  to  so  license  this 
invention  as  said  company  has 
submitted  a  complete  and  sufficient 
application  for  a  license,  promising 
therein  to  bring  the  benefits  of  said 
invention  to  the  U.S.  public. 


The  prospective  exclusive  patent 
license  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions  of 
35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  patent  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  Agricultmal  Research  Service 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

WJI.  Tallent, 

Assistant  Administrator. 

[FR  Doc.  92-19312  Filed  8-12-92;  8:45  am] 
BILUNQ  CODE  341(M»-M 


Rural  Electrification  Administration 

Cajun  Electric  Power  Cooperative,  Inc.; 
Intent  to  Prepare  an  Environmental 
Assessment  and/or  Environmental 
Impact  Statement  and  Hold  Scoping 
Meetings 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Notice  of  intent  to  hold  scoping 
meetings  and  prepare  an  environmental 
assessment  and/or  environmental 
impact  statement 

summary:  Notice  is  hereby  given  that 
the  Rural  Electrification  Ad^nistration 
(REA)  intends  to  prepare  an 
environmental  assessment  (EA)  and/or 
environmental  impact  statement  (EIS) 
for  its  action  related  to  a  proposal  by 
Cajim  Electric  Power  Cooperative,  Inc., 
to  construct  a  230 —  transmission  line. 
REA’s  environmental  review  of  the 
transmission  line  will  be  conducted  in 
accordance  with  the  National 
Environmental  Policy  Act  (42  U.S.C. 

4321  et  seq.),  the  Council  on 
Environmental  Quality  Regulations  for 
Implementing  the  National 
Environmental  Policy  Act  (40  CFR  Parts 
1550-1508),  and  REA  Environmental 
Policies  and  Procedures  (7  CFR  Part 
1794). 

Notice  is  also  given  of  public  scoping 
meetings  to  be  held  in  conjunction  with 
the  review  of  the  possible  environmental 
consequences  and  the  determination  of 
potentially  significant  environmental 
issues  associated  with  the  proposed 
project. 

FOR  INFORMATION  CONTACT:  Lawrence 
R.  Wolfe,  Chief,  Environmental 
Compliance  Branch,  Electric  Staff 


Division,  room  1246,  South  Agriculture 
Building,  Rural  Electrification 
Administration.  Washington,  DC  20250, 
telephone  (202)  72D-1784. 
SUPPLEMENTARY  INFORMATION:  Cajun 
Electric  Power  Cooperative,  Inc., 
proposes  to  construct  a  230  kV 
transmission  line  from  its  Big  Cajun  II 
power  plant  in  Pointe  Coupee  Parish 
east  of  New  Roads,  Louisiana,  to  the 
Coughlin  Substation  in  St.  Landry  Parish 
south  of  St.  Landry,  Louisiana. 

Alternatives  to  be  considered  by  REA 
and  Cajun  Electric  Power  Cooperative, 
Inc.,  include  no  action,  various 
transmission  line  corridors,  alternative 
voltages,  alternative  design  and 
materials,  alternative  interconnection 
points,  load  management,  conservation, 
interruptible  load,  power  purchases, 
construction  of  new  generation  facilities, 
and  wheeling  power  via  another  utility 
system. 

Public  scoping  meetings  related  to 
REA’s  environmental  review  of  the 
project  will  be  held  at  the  following 
locations  at  the  dates  and  times 
indicated; 

American  Legion  Post  305 

Highway  107 
,  Morrow,  Louisiana 

6:30  p.m. 

September  15, 1992 

Morganza  Fire  Station 

Sansonne  Road  and  Highway  1 

Morganza,  Louisiana 

6:30  p.m. 

September  16, 1992 

Issues  to  be  discussed  at  the  public 
scoping  meeting  may  include,  but  are 
not  limited  to,  determination  of  the 
project  scope,  the  nature  and  extent  of 
reasonable  alternatives,  identification  of 
environmental  issues  and  the  scope  of 
those  issues,  and  other  reviews  or 
studies  that  REA  or  other  Federal,  State 
of  Louisiana,  or  local  agencies  may 
conduct  Government  agencies,  other 
organizations,  and  the  public  are  invited 
to  participate  in  these  meetings. 

Comments  regarding  the  proposed 
project  may  be  submitted  orally  or  in 
writing  at  the  scoping  meeting  or  in 
writing  within  30  days  after  the 
September  16, 1992,  meeting  to  REA  at 
the  address  provided  in  this  notice. 

To  be  presented  at  the  meeting  will  be 
an  alternative  evaluation  and  macro¬ 
corridor  study  submitted  to  REA  by 
Cajun  Electric  Power  Cooperative.  Inc. 
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The  alternative  evaluation  and  macro- 
corridor  study  are  available  for  public 
review  at  REA  at  the  address  provided 
in  this  notice  or  at  Cajun  Electric  Power 
Cooperative,  Inc.,  at  112  Telly  Street, 
New  Roads,  Louisiana  70760.  They  can 
also  be  reviewed  at  the  Pointe  Coupee 
Parish  Library,  201  Claiborne  Street, 

New  Roads,  Louisiana,  and  the 
Avoyelles  Parish  Library,  107  West  Oak 
Street,  Bunkie,  Louisiana. 

Based  on  the  alternative  evaluation, 
the  macro-corridor  study,  input  from 
interested  local.  State  of  Louisiana,  and 
Federal  agencies  and  the  public,  Cajun 
Electric  Power  Cooperative,  Inc.,  will 
prepare  an  environmental  analysis  to  be 
submitted  to  REA  for  review.  If 
signiHcant  effects  are  not  evident  based 
on  a  review  of  the  environmental 
analysis  and  other  relevant  information, 
REA  will  prepare  an  environmental 
assessment  to  determine  if  the 
preparation  of  an  EIS  is  warranted. 

Should  REA  determine  that  the 
preparation  of  an  EIS  is  not  warranted, 
it  will  prepare  a  finding  of  no  significant 
impact  (FONSI).  The  FONSI  will  be 
made  available  for  public  review  and 
comment  for  30  days.  REA  will  not  take 
its  final  action  related  to  the  project 
prior  to  the  expiration  of  the  30-day 
period. 

Any  final  action  by  REA  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of 
environmental  review  procedures  as 
prescribed  by  the  Council  on 
Environmental  Quality  and  REA  • 
environmental  policies  and  procedures. 
Dated;  August  7, 1992. 

George  E.  Pratt, 

Deputy  Administrator— Program  Operations. 
[FR  Doc  92-19311  Filed  6-12-92;  8:45  am] 
BIUJNG  CODE  3410-1S-F 


DEPARTMENT  OF  COMMERCE 

Agency  Foitns  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration  (ITA]. 

Title:  Procedures  for  Initiation  of 
Downstream  Product  Monitoring. 

Form  Number:  Agency  -  None. 

OMB  Approval  Number.  0625-0200. 

Type  of  Request'  Extension  of  the 
expiration  date. 

Burden:  30  hours. 


Number  of  Respondents:  2. 

Avg  Hours  Per  Response:  15  hours. 

Needs  and  Uses:  Under  Section  1320 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  a  domestic 
producer  of  an  article  that  is  like  a 
component  part  or  a  downstream 
product  may  petition  the  Department  of 
Commerce  to  designate  the  downstream 
product  for  monitoring.  Section  1320, 
and  ITA’s  interim-final  rule,  requires 
that  the  petition  identify  the 
downstream  product  to  be  monitored, 
the  relevant  component  part,  and  the 
reasons  for  suspecting  the  likely 
diversion  of  foreign  exports  of  die 
component  part,  and  the  reasons  for 
suspecting  the  likely  diversion  of  foreign 
exports  of  the  component  part  into 
increased  exports  of  the  downstream 
product  to  the  United  States.  ITA  will 
evaluate  the  petition  and  will  issue 
either  an  affirmative  of  negative 
monitoring  determination. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman, 
(202)  395-7340,  Room  3208,  New 
Executive  Office  Building,  Washington, 
D.C.  20230. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Albacore  Fishing  Operation 
Information. 

Form  Number.  Agency  -  88-197. 

OMB  Approval  Number  0648-0223. 

Type  of  Request:  Revision. 

Burden:  100  hours. 

Number  of  Respondents:  50  (2 
responses  per  respondent). 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  Vessel  captains 
volimtarily  supply  information  on  catch, 
fishing  effort,  the  size  of  fish  caught,  and 
other  operational  and  environmental 
information.  The  logbook  system 
supplies  data  for  monitoring  the  status 
of  Pacific  albacore  fished  by  the  U.S. 
Summaries  of  the  fleet’s  performance 
are  supplied  to  the  fishermen. 

Affected  Public:  Small  businesses  or 
organizations. 

Frequency:  On  occasion,  annually. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer  Ron  Minsk,  (202) 
395-3084,  Room  3019,  New  Executive 
Office  Building,  Washington,  D.C.  20503. 

Agency:  Patent  and  Trademark  OflRce 
(PTO). 

Title:  Rules  for  Patent  Maintenance 
Fees. 

Form  Number  Agency  -  PTO-1536. 

OMB  Approval  Number:  0651-0016. 


Type  of  Request'  Extension  of  the 
expiration  date. 

Burden:  8,714  hours. 

Number  of  Respondents:  104,569. 

Avg  Hours  Per  Response:  .08  hours. 

Needs  and  Uses:  The  patent  number 
and  serial  munber  of  the  patent  on  . 
which  maintenance  fees  are  paid  are 
required  in  order  to  insure  proper 
crediting  of  such  payments.  Such 
payments  are  required  to  maintain  a 
patent  in  effect. 

Affected  Public:  Individuals; 
businesses  or  other  for-profit 
institutions;  Federal  agencies  or 
employees. 

Frequency:  Once  every  four  years. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Maya  A. 

Bernstein,  (202)  395-3785,  Room  3235, 
New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.  C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent  to 
the  respective  OMB  Desk  Ofiicer  listed 
above. 

Dated:  August  7, 1992. 

Edward  Michals, 

Departmental  Forms  Clearance  Officer, 

Office  of  Management  and  Organization. 

[FR  DOC.  92-19276  Filed  8-12-92;  8:45  am) 
BRHng  Cod*  3S10-CW-F 


International  Trade  Adminiatration 

U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

agency:  International  Trade 
Administration,  Commerce. 
action:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

summary:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  “Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto 
parts  in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
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data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department’s  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
maikets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
receive  brietings  on  the  status  of 
ongoing  consultations  with  the 
Government  of  Japan  and  will  discuss 
speciHc  trade  and  sales  expansion 
programs  related  to  U.S.-Japan 
automotive  parts  policy. 

DATE  AND  LOCATION:  'The  meeting  will 
be  held  on  Thursday,  September  17, 1992 
from  10  a.m.  to  5  p.m.  in  Washington. 

DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stuart  Keitz,  Office  of  Automotive 
Industry  Affairs.  ’Trade  Development, 
Main  Commerce,  room  4038, 

Washington,  DC  20230,  telephone:  (202) 
377-0669. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  June  24. 
1991,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act.  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  herein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of  5 
U.S.C.  552b(c)  (4)  and  (9)(B).  A  copy  of 
the  Notice  of  Iletennination  is  available 
for  public  inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facility,  Room  6020,  Main 
Commerce. 

Dated:  August  4. 1992. 

Henry  P.  Mistsco. 

Director,  Office  of  Automotive  Industry 
Affairs. 

(FR  Doc.  92-19342  Filed  8-12-92;  8:45  am] 
eUUMQ  CODE  3S10-OR-« 


National  Oceanic  and  Atmospheric 
Administration 

lOocket  No.  920800-2200] 

Atlantic  Mackerel,  Squid,  and 
Butterflsh  Fisheries 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


action:  Notice  of  control  date  for  entry 
into  the  Atlantic  mackerel,  Loligo  and 
Illex  squid,  and  butterfish  fisheries. 

SUMMARY:  This  notice  aimounces  that 
oivners  of  commercial  vessels,  including 
party  and  charter  vessels,  entering  the 
Atlantic  mackerel  Loligo  and  Illex 
squid,  and  butterfish  fisheries  (fisheries) 
after  August  13, 1992  (control  date)  will 
not  be  assured  of  fuhu%  access  to  or  an 
allocation  of  the  Atlantic  mackerel 
Loligo  and  Illex  squid,  and  butterfish 
resources  if  a  management  regime  is 
developed  and  implemented  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magiiuson  Act)  that 
limits  the  number  of  participants  in  the 
fishery.  This  emnouncement  is  intended 
to  promote  awareness  of  a  potential 
eligibility  criterion  for  access  to  the 
Atlantic  mackerel,  Loligo  and  Illex 
squid,  and  butterfish  resources  and  to 
discourage  new  entries  into  these 
fisheries  based  on  economic  speculation 
while  the  Mid-Atlantic  Fishery 
Management  Council  (Council) 
contemplates  whether  and  how  access 
to  the  fisheries  should  be  controlled. 

This  announcement  does  not  prevent 
any  other  date  for  eligibility  in  the 
fisheries  or  another  method  of 
controlling  fishing  effort  firom  being 
proposed  and  implemented. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council 
302-674-2331;  or  Richard  Seamans, 
National  Marine  Fisheries  Service.  508- 
281-9244. 

SUPPLEMENTARY  INFORMATION:  Since  the 
inception  of  management  of  these 
species  under  the  Magnuson  Acl  the 
catch  by  the  U.S.  fishery  has  increased 
substantially.  ’The  capacity  of  the 
domestic  fleet  to  harvest  the  annual 
quotas  of  Loligo  and  Illex  squid  and 
butterfish  has  eliminated  the  foreign 
directed  fishery  for  these  species  of  fish. 
A  combination  of  resource  abundance 
and  an  expansion  of  current  markets,  as 
well  as  the  existing  capacity  of  the  fleet 
will  result  in  constraints  being  imposed 
on  these  fisheries  as  levels  of  harvest 
particularly  for  Loligo  squid,  are 
approaching  allowable  biological  levels. 
Thus,  there  is  a  need  to  discourage 
additional  entry  into  these  fisheries. 

While  the  domestic  catch  of  mackerel 
has  fallen  far  short  of  allowable  levels 
of  harvest,  this  is  due  to  a  number  of 
factors  that  cannot  be  controlled  by  the 
Council,  principally  the  lack  of  markets 
and  the  availability  of  mackerel  in 
commercial  quantities.  ’The  Council 
believes  that  there  currently  exists  the 
capacity  in  the  fleet  of  vessels  permitted 
to  fish  for  mackerel  to  harvest  the 


allowable  biological  catch  of  mackerel  if 
the  market  and  availability  factors  align 
themselves  beneficially. 

Since  many  of  the  fisheries  on  both 
coasts  are  overfished  and  facing 
significant  reductions  in  effort  to  rebuild 
the  fish  stocks  affected,  the  Council 
intends  for  the  control  date  to  preclude 
speculative  entry  into  the  mackerel 
fishery  should  market  conditions  permit 
an  increase  in  the  harvest  of  mackerel. 
1110  control  date  will  promote  an  orderly 
development  of  the  fishery  and  allow 
those  who  have  invested  substantially 
in  harvesting  and  processing  capital 
equipment  to  realize  a  return  on  their 
investments. 

'The  Council  intends  to  address 
whether  and  how  to  limit  entry  of 
commercial  vessels.  Including  party  and 
charter  vessels,  into  these  fisheries  in 
Amendment  5  to  the  Atlantic  Mackerel, 
Squid,  and  Butterfish  Fishery 
Management  Plan.  As  noted  above,  the 
Council's  intent  in  making  this 
announcement  is  to  discourage 
speculative  entry  into  the  fisheries  while 
potential  management  regimes  to 
control  access  into  the  fishery  are 
discussed  and  possibly  developed  by 
the  Council  The  control  date  will  help 
to  distinguish  bona  fide  established 
fishermen  from  the  speculative  entrants 
to  the  fishery,  ^though  fishermen  are 
notified  that  entering  the  fishery  after 
the  control  date  will  not  assure  them  of 
future  access  to  the  fisheries  on  the 
grounds  of  previous  participation,  other 
qualifying  criteria  also  may  be  applied. 

This  announcement  hereby 
establishes  a  control  date  of  August  13. 
1992  for  potential  use  in  determining 
historical  or  traditional  participation  in 
the  Atlantic  mackerel  Loligo  and  Illex 
squid,  and  butterfish  fisheries.  This 
action  does  not  commit  the  Council  to 
develop  any  particiilar  management 
regime  or  any  specific  criteria  for 
determining  entry  to  the  Atlantic 
mackerel  Loligo  and  Illex  squid,  and/or 
butterfish  fisheries.  The  Council  may 
choose  a  different  control  date,  or  it  may 
choose  a  management  regime  that  does 
not  make  use  of  such  a  date.  The 
Council  may  choose  to  give  variably 
weighted  consideration  to  fishermen  in 
these  fisheries  before  and  after  the 
control  date.  'The  Council  may  choose 
also  to  take  no  further  action  to  control 
entry  or  access  to  the  fisheries.  Any 
action  by  the  Council  will  be  taken 
pursuant  to  the  requirements  for  fishery 
management  plans  established  under 
the  Magnuson  Act. 

Authority:  16  U.S.C.  1801  et.  seq. 
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Dated:  August  7, 1992. 

Samuel  W.  McKean, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  92-19343  Piled  8-12-02;  8:45  am] 
WLLINQ  COOC  3S10-22-M 


Gulf  of  Mexico  Fishery  Management 
Council;  Public  Hearing 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

action:  Notice  of  public  hearing  and 
request  for  comments. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  hearing  on  Tuesday,  August  25, 
1992,  to  discuss  proposals  for  a  Gulf¬ 
wide  closed  season  on  mutton  snapper 
during  May  and  ]une,  aftd  restriction  on 
all  fishing  activities  in  the  area  of  Riley’s 
Hump  during  that  period.  The  hearing 
will  be  held  at  the  American  Legion 
Hall,  5610  College  Road,  Key  West, 
Florida  (telephone:  (305)  294-7117). 

DATES:  Written  public  comments  on  the 
proposed  actions  must  be  received  in 
the  Council  office  by  September  8, 1992. 

ADDRESSES:  Send  written  comments  to 
Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
suite  331,  Tampa,  Florida  33609-2486. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  M.  Atran,  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Keimedy  Boulevard,  suite  331,  Tampa, 
Florida,  (813)  228-2815. 

Dated:  August  7, 1992. 

David  S.  CrestiD, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  92-19242  Filed  8-12-92;  8:45  am] 
BILUNQ  CODE  3S10-22-M 


Caribbean  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Council’s  (Council)  Queen  Conch 
Committee  (QCC),  ScientiHc  and 
Statistical  Committee  (SSC),  and 
Advisory  Panel  (AP)  will  hold  public 
meetings  on  August  27-28, 1992,  at  the 
Antibes  Hotel,  Road  102  Km  14.6,  Barrio 
Joyuda,  Cabo  Rojo,  Puerto  Rico. 

The  QCC,  the  SSC.  and  the  AP  will 
meet  jointly  on  August  27, 1992,  from  10 
a.m.  to  12  noon,  to  hear  presentations  on 
the  Regulatory  Impact  Review.  (RIR)  and 


the  Social  Impact  Assessment  (SIA)  for 
the  queen  conch  fishery.  On  the  same 
date  (August  27),  h-om  1  p.m.  to 
approximately  5  p.m.,  the  SSC  and  the 
AP  will  meet  separately  to  discuss  the 
issues  brought  up  at  the  RER  and  the  SIA 
presentations.  Both  groups  are  expected 
to  submit  their  respective  suggested 
actions  to  the  QCC.  The  QCC  will  meet 
on  August  28,  from  9  a.m.  to  12  noon,  to 
review  the  suggested  actions  and 
develop  it’s  recommendations  to  the 
Council. 

Fishermen  and  other  interested 
persons  are  invited  to  attend.  Members 
of  the  public  will  be  allowed  to  submit 
oral  or  written  statements  regarding 
agenda  issues.  Simultaneous 
interpretation  services  (Spanish-English) 
will  be  offered  at  the  joint  meeting  and 
at  the  QCC  meeting. 

For  more  information  contact  the 
Caribbean  Fishery  Management 
Council,  Banco  de  Ponce  Building,  Suite 
1108,  Hato  Rey,  Puerto  Rico  00918-2577; 
telephone;  (809)  766-5926. 

Dated:  August  7, 1992. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-19272  Filed  8-12-92;  8:45  am] 
BILUNQ  CODE  351&-22-M 


North  Pacific  Fishery  Management 
Council;  Change  In  Public  Meeting 
Date  and  Location 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  date  and  location  of  a  public 
meeting  of  the  North  Pacific  Fishery 
Management  Council’s  Gulf  of  Alaska 
Rockhsh  Committee  originally  published 
in  the  Federal  Register  at  57  FR  33173, 
on  July  27, 1992,  has  been  rescheduled. 
The  changes  are  noted  below;  all  other 
information  originally  published  on  July 
27, 1992,  remains  unchanged. 

Change:  August  20-21, 1992,  meeting 
in  Juneau,  Alaska. 

To:  September  14-15, 1992,  meeting  in 
Juneau,  Alaska,  beginning  at  1:00  p.m. 
on  September  14. 

Change  Location  of  Meeting  To: 
Bureau  of  Indian  Affairs  Conference 
Room  (Suite  5),  Federal  Building  Annex, 
9109  Mendenhall  Mall  Road,  Juneau, 
Alaska. 

For  more  information  contact  the 
North  Pacific  Fishery  Management 
Council,  P.O.  Box  103136,  Anchorage, 

AK  99510;  telephone:  (907)  271-2809. 


Dated;  August  7, 1992. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-19274  Filed  8-12-92;  8:45  am] 
BILUNQ  CODE  3510-22-M 


South  Atlantic  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings  on 
August  24-28, 1992,  at  the  Town  & 
Country  Inn,  2008  Savannah  Highway, 
Charleston,  SC,  telephone:  (803)  571- 
1000.  A  detailed  agenda  with  specific 
meeting  times  is  available  to  the  public. 
The  agenda  items  are  as  follows. 

The  Council’s  Controlled  Access 
Committee  (CAC)  will  review 
information  on  the  number  of  fishermen 
and  dealers  actively  participating  in  the 
deep-water  snapper-grouper  complex 
and  in  the  amberjack  fishery  to  help 
determine  if  individual  transferable 
quota  (ITQ)  limited  entry  programs  are 
appropriate  for  the  management  of  these 
fisheries. 

An  ITQ  program  could  allow 
fishermen  who  qualify  under  a  control 
date  and  minimum  catch  requirements 
to  receive  percentage  shares  for  the 
fishery.  These  percentage  shares 
translate  into  ITQs  that  are  transferable 
among  fishermen. 

The  Council  is  studying  variations  of 
existing  ITQ  programs  for  possible  use 
in  managing  the  following  groupings; 
golden  tilefish;  blueline  (gray)  tilefish 
and  snowy  and  yellowedge  grouper;  and 
possibly  the  speckled  hind,  red  porgy 
and  silk  and  vermilion  snapper  fisheries 
in  deeper  water. 

The  Committee  also  will  review  the 
North  Pacific  Council’s  halibut  and 
sablefish  ITQ  tracking  program  and  the 
status  of  the  South  Atlantic  wreckfish 
ITQ  program,  which  was  implemented 
in  April. 

The  Council’s  CAC  and  the  Mackerel 
Committees  from  the  Gulf  of  Mexico  and 
the  South  Atlantic  Councils  will  meet 
jointly  to  discuss  possible  limited  entry 
systems,  including  individual 
transferable  quotas,  as  management 
options  for  King  and  Spanish  mackerel. 

The  Council  has  set  a  July  30, 1991, 
control  date  for  the  snapper-grouper  and 
amberjack  fisheries  and  a  January  1, 
1992,  control  date  for  the  King  and 
Spanish  mackerel  fisheries.  There  would 
be  no  guarantee  of  inclusion  for 
individuals  entering  these  fisheries  after 
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these  dates  if  the  Council  decides  to 
implement  ITQ  programs  or  other 
controlled  access  systems. 

Next,  the  National  Marine  Fisheries 
Service  (NMFS)  officials  will  update  the 
Shrimp  Committee  on  the  status  of  the 
biological  opinion  being  drafted  by 
NMFS  to  comply  with  the  requirements 
of  the  Nationd  Environmental  Policy 
Act  and  the  Endangered  Species  Act 
and  for  inclusion  in  the  proposed  shrimp 
fishery  management  plan  developed  by 
the  Council.  The  NM^  had  informed 
the  Council  in  February  that  this  opinion 
had  to  be  included  in  the  shrimp  plan 
before  it  is  submitted  to  the  Secretary  of 
Commerce  for  formal  review.  The 
Council  deferred  submitting  the  plan 
until  it  received  the  opinion  which  is  to 
be  available  at  the  August  Council 
meeting.  According  to  NMFS  officials, 
the  biological  opinion  is  necessary  to 
evaluate  the  fishery’s  impact  on 
endangered  sea  turtles. 

The  draft  shrimp  plan  would  allow 
states  to  request  concurrent  closures  in 
adjacent  Federal  waters  to  shrimping 
following  severe  winter  mortality  of 
white  shrimp. 

The  Committee  will  decide  whether 
the  closures  would  apply  only  to  Federal 
waters  adjacent  to  the  states  requesting 
the  closure  (Georgia  and/or  South 
Carolina)  or  whether  some  northeastern 
Florida  counties  should  also  be  included 
in  the  closures.  To  aid  enforcement  the 
Council  will  consider  the  possibility  of 
defining  a  “buffer  zone"  inside  of  which 
trawling  for  rock  shrimp  would  be 
prohibited  during  a  closure.  Details  of 
permit  requirements  will  be  discussed 
also. 

A  meeting  of  the  Law  Enforcement 
Committee  has  also  been  scheduled 
during  which  a  U.S.  Coast  Guard 
representative  will  give  a  presentation 
on  vessel  safety,  and  a  representative 
from  the  National  Oceanic  and 
Atmospheric  Administration  will  review 
the  new  penalty  schedule  for  violations 
of  Bsheries  regulations.  Committee 
members  will  discuss  the  legal  off* 
loading  hours  for  wreckHsh  and  die 
required  display  of  vessel  numbers  on 
boats. 

The  Coimcil  will  hold  a  closed  (not 
open  to  the  public)  session  of  die 
Advisory  Panel  Selection  Committee  on 
August  26,  from  1:30  p.m.  until  2:30  pjn. 

For  more  information  contact  Carrie 
Knight,  Public  Information  Officer;  South 
Atlantic  Fishery  Management  Council: 
One  Southpark  Circle,  Suite  306; 
Charleston,  SC  29407-4699;  telephone: 
(803)  571-4386. 


Dated:  August  7, 1992. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  92-19273  Filed  8-12-92:  6:45  am] 
BIUJNO  CODE  SS10-22-H 


Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Request  for  modification  of 
Permit  No.  747  (P45H). 

Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service,  Fisheries  and 
Federal  Aid,  911  NE.  11th  Avenue, 
Portiand,  Oregon  97232-4181,  requested 
a  modification  to  Permit  No.  747,  issued 
on  August  8, 1991,  (56  FR  40312],  under 
the  authority  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C  1531-1407)  and  the 
regulations  governing  endangered  fish 
and  wildlife  (50  CFR  parts  217-222). 

Permit  No.  747  currently  authorizes 
scientific  research  and  captive 
propagation  of  Sacramento  River 
winter-run  chinook  [Onchorynchus 
tshawytscha),  including  the  capture  of 
up  to  20  adults  per  year  for  broodstock 
purposes,  the  incubation  of  up  to  35,000 
of  their  eggs  and  the  rearing  of  the 
resulting  juveniles  for  eventual  release 
into  the  upper  Sacramento  River. 

The  applicant  now  requests 
authorization  to  transfer  up  to  a  total  of 
1000  of  the  above  juveniles  each  year  to 
Steinhart  Aquarium  (California 
Academy  of  Sciences)  and  Bodega 
Marine  Laboratory  (University  of 
California  at  Davis)  for  extended 
captive  rearing  to  near  sexual  maturity 
with  subsequent  transfer  back  to 
Coleman  National  Fish  Hatchery  for  use 
as  broodstock.  It  is  also  requested  that 
an  additional  65,000  eggs  finm  this 
broodstock  be  authorized  for  incubation 
and  rearing.  The  applicant  proposes  to 
PIT  tag  and  eventually  release  these  fish 
into  the  Sacramento  River. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring. 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  modification  request  are 


summaries  of  those  of  the  Applicant  and 
do  not  necessarily  reflect  the  views  of 
the  National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  modification  request  are 
available  for  review  by  interested 
persons  in  the  following  offices  by 
appointment: 

Permit  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Hwy„  suite 
7324,  Silver  Spring.  MD  20910  (301/ 
713-2289);  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
West  Ocean  Blvd.,  suite  4200,  Long 
Beach.  CA  90802-4213  (310/980-4016). 
Dated:  August  7, 1992. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources. 

[FR  Doc.  92-19268  ^led  8-12-92;  6:45  am] 
BIUJNO  CODE  3610-22-M 


Marine  Mammals;  Permits 

action:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Amendment  of  Scientific 
Research  Permit  No.  707  (P77#40). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  §§  216.33  (d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act 
(16  U.S.C.  1531-1543)  and  the  regulations 
governing  endangered  fish  and  wildlife 
(50  CFR  parts  217-222),  and  the 
Conditions  hereinafter  set  out.  Scientific 
Research  Permit  No.  707,  issued  to  The 
Southwest  Fisheries  Science  Center. 
National  Marine  Fisheries  Service,  P.O. 
Box  271,  La  Jolla,  CA  92038,  on  May  31, 
1990  (55  FR  23268],  is  amended  to 
authorize  the  capture,  treatment,  and 
release  of  emaciated  monk  seals 
[Monachus  schauinslandi)  fttim  French 
Frigate  Shoals  to  Midway  Atoll  for  the 
purpose  of  enhancement  of  the  species. 
This  amendment  became  effective  July 
31, 1992. 

Documents  pertaining  to  this 
Amendment  and  Permit  are  available 
for  review  in  the  following  offices  by 
appointment. 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
.  West  Hwy.,  Silver  Spring,  MD  20910 
(301/713-2289): 

Director,  Soudiwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
West  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90802-4213  (310/980-4016); 
and 
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Marine  Mammal  Coordinator,  Pacific 
Area  Office,  National  Marine 
Fisheries  Service,  2570  Dole  Street, 
room  106,  Honolulu,  HI  96822  (808/ 
955-6831). 

Dated:  August  7, 1992. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources. 
[FR  Doc.  92-19267  Filed  8-12-92;  8:45  am] 
BILUNG  CODE  3510-22-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Proposed 
Futures  and  Futures  Option  Contracts 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  futures  option 
contracts. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBOT)  has  applied  for  designation  as  a 
contract  market  in  CBOT  Wilshire  Small 
Cap  Index  futures  and  options  on  that 
futures  contract.  The  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  September  14, 1992. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CBOT 
Wilshire  Small  Cap  Index  futures 
contract  or  the  options  on  that  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT. 

Please  contact  Steve  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  terms  and  conditions  of  the 
proposed  contracts  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  OfHce  of  the  Secretariat  by 


mail  at  the  above  address  or  by  phone 
at (202)  254-6314. 

Other  materials  submitted  by  the 
CBOT  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552]  and  the  commission’s  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  OfHce  of  the 
Secretariat  at  the  Commission’s 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
contracts,  or  with  respect  to  other 
materials  submitted  by  the  CBOT  in 
support  of  the  applications,  should  send 
such  comments  to  Jean  A. Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC  on  August  7, 
1992. 

Gerald  Gay, 

Director. 

(FR  Doc.  92-19241  Filed  8-12-92;  8:45  am| 
BILUNG  CODE  63S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Technical  Advisory  Group  for 
Cigarette  Fire  Safety;  Meeting 

agency:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Technical  Advisory 
Group  for  Cigarette  Fire  Safety  will  meet 
on  September  1, 1992,  in  Gaithersburg, 
Maryland.  The  purpose  of  the  meeting  is 
to  discuss  current  research  to  develop  a 
test  method  to  measure  cigarette  ignition 
propensity  and  matters  related  to 
implementation  of  the  Fire  Safe 
Cigarette  Act. 

DATES:  The  meeting  will  be  from  9  a.m. 
to  4  p.m.  on  September  1, 1992. 
ADDRESSES:  The  meeting  will  be  in 
Room  B-119,  Building  224,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland. 

FOR  A  RECORDED  MESSAGE  CONTAINING 
THE  LATEST  INFORMATION  ABOUT  THE 
TIME  AND  LOCATION  OF  THE  MEETING 
call:  (301)  504-0709. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beatrice  M.  Harwood,  Directorate  for 


Epidemiology,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  504-0470. 
SUPPLEMENTARY  INFORMATION:  The  Fire 
Safe  Cigarette  Act  of  1990  (FSCA)  (Pub. 

L.  101-352, 104  Stat.  405)  directs  the 
Commission,  with  assistance  from  the 
National  Institute  of  Standards  and 
Technology  (NIST)  and  the  Department 
of  Health  and  Human  Services,  to 
conduct  research  concerning  the 
feasibility  of  a  performance  standard  to 
address  the  propensity  of  cigarettes  to 
act  as  an  ignition  source.  The  FSCA  also 
establishes  an  advisory  committee,  the 
Technical  Advisory  Group  for  Cigarette 
Fire  Safety,  to  advise  and  work  with  the 
Commission  and  NIST  in  the 
implementation  of  that  act. 

The  Technical  Advisory  Group  for 
Cigarette  Fire  Safety  will  meet  on 
September  1, 1992,  to  discuss  current 
research  to  develop  a  test  method  to 
measure  cigarette  ignition  propensity: 
the  status  of  a  cigarette  fire  incident 
study;  plans  to  evaluate  the  possible 
health  effect  of  cigarettes  with  reduced 
ignition  propensity;  and  other 
administrative  and  operational  plans  to 
implement  the  FSCA. 

The  meeting  will  be  open  to 
observation  by  members  of  the  public, 
but  only  members  of  the  Technical 
Advisory  Group  for  Cigarette  Fire  Safety 
may  participate  in  the  discussion. 
Persons  who  desire  to  submit  written 
statements  or  questions  for 
consideration  by  the  Technical  Advisory 
Group,  before  or  after  the  meeting, 
should  address  them  to  the  Technical 
Advisory  Group  for  Cigarette  Fire 
Safety,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

Dated:  August  7, 1992. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  92-19260  Filed  8-12-92:  8:45  am] 
BILLING  CODE  63SS-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Joint  Defense  Science  Board/Defense 
Policy  Board  Task  Force  on  Chemical 
Weapons  and  Biological  Defense 
Poik^  Meeting 

action:  Notice  of  advisory  committee 
meeting. 

summary:  'The  Joint  Defense  Science 
Board/Defense  Policy  Board  Task  Force 
on  Chemical  Weapons  and  Biological 
Defense  Policy  will  meet  in  closed 
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Logistics  Readiness,  U.S.  Army 
Armament,  Munitions  and  Chemical 
Command. 

The  members  of  the  Performance 
Review  Board  for  the  U.S.  Army  Corps 
of  E^ineers  (USACE)  are;  1.  MG  Peter  J. 
Offringa,  Deputy  Commander.  USACE. 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer, 

(FR  Doc.  92-19249  Filed  8-12-92:  8:45  am| 
BOUNQ  CODE  371(MM-M 


Department  of  the  Navy 

Public  Heatings  for  the  Draft 
Environmental  Impact  Statement  for 
Proposed  Construction  and  Operation 
of  an  Optical  Interferometer  Facility  in 
the  Los  Padres  National  Forest, 
CaHfomia 

Pursuant  to  Council  on  Environmental 
Quality  regulations  (40  CFR  parts  1500- 
1508]  implementing  procedural 
provisions  of  the  National 
Environmental  Policy  Act,  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  proposed  construction  and  operation 
of  an  optical  interferometer  facility  in 
the  Los  Padres  National  Forest. 
California. 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
agencies,  elected  officials,  special 
interest  groups,  and  the  media.  A  limited 
number  of  single  copies  are  available  at 
the  address  listed  at  the  end  of  this 
notice. 

Public  hearings  to  inform  the  public  of 
the  DEIS  findings  and  to  solicit 
comments  will  be  held  on  September  22. 
1992,  beginning  at  7  p.m.,  in  the  Sunset 
Center  Scout  House,  8th  Avenue  and 
Mission  Street,  Carmel,  California;  and 
September  23, 1992,  beginning  at  7  p.m., 
in  the  City  of  Flagstaff  Council 
Chambers,  211  West  Aspen  Avenue. 
Flagstaff,  Arizona. 

The  public  hearing  will  be  conducted 
by  the  Navy,  the  U.S.  Forest  Service  is  a 
cooperating  agency  in  the  preparation  of 
the  DEIS.  Federal,  state,  and  local 
agencies  and  interested  parties  are 
invited  and  urged  to  be  present  or 
represented  at  the  hearing.  Oral 
statements  will  be  heard  and 
transcribed  by  a  stenographer;  however, 
to  assure  accuracy  of  the  record,  all 
statements  should  be  submitted  in 
'  writing.  All  statements,  both  oral  and 
written,  will  become  part  of  the  public 
record  on  this  study.  Equal  weight  will 
be  given  to  both  oral  and  written 
statements. 


In  the  interest  of  available  time,  each 
speaker  will  be  asked  to  limit  their  oral 
comments  to  five  minutes.  If  longer 
statements  are  to  be  presented,  they 
should  be  summarized  at  the  public 
hearing  and  submitted  in  writing  either 
at  the  hearing  or  mailed  to  the  address 
listed  at  the  end  of  this  announcement. 
All  written  statements  must  be 
postmarked  by  October  13, 1992,  to 
become  part  of  the  official  record. 

The  DEIS  discusses  the  Impacts  of 
constructing  and  operating  the  proposed 
facility  at  three  alternative  sites:  C^ews 
Peak,  Los  Padres  National  Forest, 
Monterey  County,  California;  Anderson 
Peak,  Los  Padres  National  Forest, 
Monterey  County,  California;  and  the 
Naval  Observatory  Flagstaff,  Arizona. 

Additional  information  concerning 
this  notice  may  be  obtained  by 
contacting  Ms.  Patricia  Duff  (Code  203), 
Western  Division,  Naval  Facilities 
Engineering  Command,  P.O.  Box  727, 

San  Bruno,  California  94066,  telephone 
(415) 244-3715. 

Dated:  August  7, 1992. 

Patrick  W.  Kelley, 

Captain.  JAGC,  USN.  Federal  Register  Liaison 
Officer. 

[FR  Doc.  92-19265  Filed  8-12-92: 8.45  am) 
BILUNQ  CODE  M10-AE-M 


CNO  Executive  Panel;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet 
September  15, 1992,  from  9  a.m.  to  5  p.m.. 
in  Alexandria,  Virginia. 

The  purpose  of  this  meeting  is  to 
review  maritime  environment  issues  as 
they  impact  naval  vessel  construction 
and  operation  and  shore  establishment 
environmental  protection.  The  agenda  of 
the  meeting  will  consist  of  discussions 
of  key  issues  related  to  international 
environmental  implications  for  the  Navy 
and  acquisition  requirements. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A  Holden. 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Dated:  August  4, 1992. 

Wayne  T.  Baudno 

Lieutenant,  JAGC,  U.S.  Naval  Reserve, 
Alternate  Federal  Register  Liaison  Officer. 

[HI  Doc.  92-19286  Filed  8-12-92:  8:45  am] 
BtUJNG  CODE  3S10-AE-F 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  National  Assessment  of 
Educational  Progress 

agency:  National  Assessment 
Governing  Board;  Education. 

action:  Notice. 

summary:  The  National  Assessment 
Governing  Board  (the  Governing  Board) 
is  inviting  comment  on  policy  issues 
related  to  the  National  Assessment  of 
Educational  Progress  (NAEP).  Interested 
parties  should  review  the  discussion 
paper  on  NAEP  policy  issues  described 
under  Supplementary  Information 
below.  Copies  of  the  discussion  paper 
may  be  requested  by  contacting  Ray 
Fields.  Assistant  Director.  Policy  and 
Research.  National  Assessment 
Governing  Board,  800  North  Capitol 
Street,  NW.,  suite  825.  Washington,  DC 
20002,  202-357-0395. 

DATES:  Comments  must  be  received  by 
October  9, 1992. 

addresses:  Comments  should  be  sent 
to  Assistant  Director,  Policy  and 
Research,  National  Assessment 
Governing  Board,  800  North  Capitol 
Street.  NW.,  suite  825.  Washington.  DC 
20002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ray  Fields.  Assistant  Director.  Policy 
and  Research,  National  Assessment 
Governing  Board,  800  North  Capitol 
Street.  NW.,  suite  825.  Washington.  DC 
20002,  202-357-0395. 

SUPPLEMENTARY  INFORMATION:  The 
Governing  Board  and  NAEP  are 
authorized  under  the  General  Education 
Provisions  Act.  The  purpose  of  NAEP  is 
to  assess  the  academic  performance  of 
students  in  grades  4,  8  and  12  in  various 
subjects.  First  conducted  in  1969.  NAEP 
is  the  nation’s  only  regular  and 
continuing  nationally  representative 
measure  of  student  performance. 
Beginning  in  1990  on  a  trial  basis.  NAEP 
also  collects  and  reports  state- 
representative  data  on  student 
performance.  The  Governing  Board  is 
responsible  for  formulating  the  policy 
guidelines  for  NAEP. 

Many  of  the  conditions  that  were 
present  at  NAEFs  inception,  and  which 
influenced  its  design,  may  have 
changed.  For  example,  today  there  are 
six  national  education  goals,  national 
conduct  standards  for  important  areas 
of  the  elementary  and  secondary  school 
curriculum  are  being  developed,  and  the 
.  possibility  of  a  national  system  of 
education  assessments  is  being 
discussed.  Such  developments  as  these, 
if  implemented,  raise  a  number  of  issues 
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that  could  have  a  signiHcant  impact  on 
NAEP’s  design  and  use. 

An  Ad  Hoc  Committee  of  the 
Governing  Board  has  prepared  a 
discussion  paper  that  describes  these 
issues.  The  purpose  of  the  discussion 
paper  is  to  prompt  consideration  of 
these  issues  and  to  elicit  comment  from 
interested  parties.  Included  among  the 
issues  addressed  in  the  paper  are:  The 
role  and  purpose  of  NAEP,  the  alignment 
of  NAEP  with  national  education 
standards,  the  use  of  international  data 
in  designing  NAEP  and  reporting  results, 
and  the  use  of  NAEP  for  comparing 
different  state  and  local  assessment 
results,  among  others. 

The  Governing  Board  plans  to 
consider  initial  positions  on  these  issues 
at  its  November  19-21  Board  meeting. 
The  Governing  Board  will  use  the 
comments  it  receives  in  developing  its 
positions  on  these  issues.  The  Governing 
Board  invites  comment  on  these  issues 
from  all  interested  parties. 

Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  92-19287  Filed  8-12-92;  8:45  am] 
BILLING  CODE  400(H>1-M 


DEPARTMENT  OF  ENERGY 

Colorado  State  University;  Notice  of 
Grant  Renewal  Award 

agency:  Department  of  Energy. 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7,  is  announcing  its  intention  to 
award  a  grant  to  Colorado  State 
University  (CSU)  for  continuing  research 
efforts  in  support  of  the  DOE  Office  for 
Building  Technologies  programs.  The 
CSU  project  seeks  to  develop  and 
improve  solar  heating  and  cooling 
systems. 

ADDRESSES:  Questions  regarding  this 
announcement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  NREL  Area 
Office,  1617  Cole  Blvd.,  Golden, 

Colorado  80401,  Attention:  John  W. 
Meeker,  Contract  Specialist.  The 
Contract  Officer  is  Paul  K.  Kearns. 
SUPPLEMENTARY  INFORMATION: 

Colorado  State  University  (CSU)  has 
been  performing  research  in  the  area  of 
solar  heating  and  cooling  for  a  number 
of  years.  The  result  of  this  research  has 
been  numerous  reports  documenting 
system  design,  methods  of  performance 
prediction,  and  actual  performance 
testing  of  different  experimental 
systems.  The  CSU  solar  program  focuses 


on  the  design  and  evaluation  of  solar 
heating  and  cooling  systems  that  are 
assembled  from  commercially  available 
components.  The  principal  objective  of 
the  instant  research  is  to  develop  and 
improve  practical  solar  heating  and 
cooling  systems  that  could  be  used  in 
residential  and  small  office  buildings. 

DOE  has  performed  a  review  in 
accordance  with  10  CFR  600.7  and  has 
determined  that  the  activity  to  be 
funded  is  necessary  to  satisfactorily 
complete  the  current  research.  DOE 
funding  for  the  Grant  renewal  is 
estimated  at  $305,000  and  the 
anticipated  period  of  performance  is 
twelve  (12)  months. 

Issued  in  Chicago,  Illinois  on  August  6, 
1992. 

Johnnie  D.  Greenwood, 

Directar,  Contracts  Division. 

[FR  Doc.  92-19334  Filed  8-12-92;  8:45  am] 
BtLUNQ  CODE  M50-01-M 


State  of  Iowa,  Division  of  Community 
Action  Agencies,  Noncompetitive 
Financial  Assistance  Award 

agency:  U.S.  Department  of  Energy. 
action:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy, 
Kansas  City  Support  Office  armounces 
that,  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.7(b)(2), 
DOE  intends  to  make  a  noncompetitive 
financial  assistance  award  to  the 
Division  of  Community  Action  Agencies, 
State  of  Iowa,  for  an  evaluation  of 
residential  weatherization  in  Iowa.  The 
evaluation  is  jointly  funded  by  DOE,  the 
state  and  seven  participating  utilities. 
SUPPLEMENTARY  INFORMATION:  The 
Division  of  Community  Action  Agencies 
(DCAA)  administers  the  weatherization 
assistance  program  for  the  State  of 
Iowa.  DCAA  has  entered  into 
agreements  with  seven  electric  and  gas 
utilities  in  Iowa  that  will  result  in  about 
$1,500,000  in  utility  DSM  funds  flowing 
into  the  state  low  income 
weatherization  program.  The 
expenditure  of  ^ese  leveraged  fimds 
can  only  continue  if  the  cost 
effectiveness  of  the  measures  installed 
can  be  documented  for  utility  rate 
hearings. 

In  recognition  of  that  need,  DOE,  the 
state  and  the  participating  utilities  are 
planning  a  comprehensive  evaluation  of 
the  cooperative  weatherization  program 
that  is  estimated  to  cost  $278,400.  The 
results  of  the  evaluation  will  not  only 
help  perpetuate  utility  participation  in 
the  low-income  programs  of  Iowa,  but 
will  yield  results  of  value  to  other  states 
and  utilities  considering  such 


cooperative  programs.  Therefore,  the 
grant  application  is  being  accepted 
because  DOE  knows  of  no  other 
opportunity  to  conduct  such  an 
evaluation  involving  large  percentages 
of  outside  funding. 

The  project  period  for  the  grant  award 
is  36  months,  expected  to  begin  in 
August  1992.  DOE  plans  to  provide 
funding  in  the  amount  of  $15,000  for  this 
project. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Stacy,  Manager,  Technology 
Assistance  Section,  U.S.  Department  of 
Energy,  Kansas  City  Support  Office,  911 
Walnut  St.,  Kansas  City,  MO  64106. 

(816)  42&-5182. 

Issued  in  Chicago,  Illinois  on  ]uly  31, 1992. 
Alan  E.  Smith, 

Director,  Operations  Management  Support 
Division. 

[FR  Doc.  92-19336  Filed  8-12-92;  8:45  am] 
BILUNQ  CODE  6460-01-M 


Building  Opportunities  in  the  U.S.  for 
Photovoltaics  (PV:BONUS);  NoUce  of 
Program  Interest 

agency:  .  Department  of  Energy. 

ACTION:  Notice  of  Program  Interest 
(NOPI)  for  cooperative  agreement 
applications. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules,  10  CFR 
600.15,  announces  the  availability  of  a 
Notice  of  Program  Interest  (NOPI)  No. 
DE-NP02-92CH10515  for  Building 
Opportunities  in  the  U.S.  for 
Photovoltaics. 

dates:  The  NOPI  will  be  issued  on  or 
about  August  15, 1992  and  will  include 
complete  information  on  funding, 
eligibility,  application  preparation, 
selection  criteria  and  proposal 
evaluation.  It  is  anticipated  that  the 
NOPI  will  expire  on  November  15, 1992. 
The  expiration  date  is  not  a  common 
cut-off  date  for  applications  submitted 
under  the  NOPI,  but  merely  the  last  day 
that  applications  will  be  accepted. 
Applications  should  be  submitted  prior 
to  the  expiration  date  of  the  NOPI 
because  applications  will  be  considered 
unsolicited  proposals  and  be  evaluated 
upon  receipt. 

ADDRESSES:  To  obtain  a  copy  of  the 
NOPI  write  to  the  U.S.  Department  of 
Energy,  NREL  Area  Office,  1617  Cole 
Blvd.,  Golden,  Colorado  80401, 
Attention:  John  W.  Meeker,  Contract 
Specialist.  The  Contracting  Officer  for 
this  action  is  Paul  K.  Kearns. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy’s  (DOE),  Office  of 
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Solar  Energy  Conversion  (DOE-OSEC). 
is  launching  a  new  initiative  called, 
“Building  Opportunities  in  the  U.S.  for 
Photovoltaics”  (PV:BONUS)  to  fund 
research  and  development  directed  at 
accelerating  the  development  and 
adoption  of  new  photovoltaics  (PV) 
products  and  systems  in  the  residential, 
commercial,  and  institutional  building 
sectors.  The  use  of  PV  systems  in  and  on 
buildings  is  seen  as  a  key  intermediate 
market  for  the  PV  industry. 

The  objective  of  PV:BONUS  is  to 
support  the  development  of  cost- 
elective  PV  products  and  product- 
supply /product-user  relationships  that 
provide  a  sustainable  market  for  PV  in 
the  building  sector.  The  iiltimate  goal  is 
commercially  viable  products  and 
market  niche  demonstrations  that  lead 
to  manufacturer  commitments  to  pursue 
production  and  sales. 

The  development  of  this  infrastructure 
requires  the  participation  of  many  U.S. 
industry  sectors,  each  of  whom  have  the 
opportunity  to  benefit  fixjm  the 
development.  These  include  the  PV 
indust^,  building  equipment  suppliers, 
utilities,  states,  builders /developers, 
construction  firms,  and  building  owners. 
The  NOPI  will  ask  for  proposals  from 
industry  teams.  The  teams  should 
include  representatives  fi'om  each  major 
industry  stakeholder,  as  appropriate. 
The  development  of  business 
partnerships  designed  to  commercialize 
the  product  is  encouraged. 

PV:BONUS  is  envisioned  as  a  5-year, 
$50  million  government  (DOE) /industry 
cost-shared  initiative  ($^  million  DOE/ 
$25  million  industry).  Government 
support  will  be  provided  through  a 
phased  financial  assistance  program  on 
a  funds  available  basis. 

The  three  phases  of  the  initiative  are 
(1)  concept  development  (2)  product 
development  and  testing,  and  (3)  field 
demonstration  and  performance 
verification.  This  program  will  be 
supported  by  technology  validation 
(testing)  activities  at  the  National 
Renewable  Energy  Laboratory  (NREL) 
and  a  cooperative  govemment/industiy 
education  and  training  program. 

The  following  are  examples  of  areas 
of  research  and  development  which 
might  serve  as  a  basis  for  an 
application: 

1.  Architectural  products,  where  the 
PV  array  does  double  duty  as  a  roof,  a 
wall,  or  a  window. 

2.  Demand-side  management  (DSM) 
products,  where  the  PV  system  is 
designed  to  provide  power  to  partially 
ofiset  a  building’s  contribution  to  peak 
utility  loads. 

3.  Building  heating,  ventilation  and 
contrpl  products,  where  the  PV  system 
provides  the  primary  energy  for  air 


movement  (fans),  fluid  movement 
(pumps),  or  power  for  “active"  windows 
and  walls  (as  in  PV-powered 
electrochromic  windows  or  PV-powered 
variable  insulation  systems). 

4.  Hybrid  products,  where  the  PV 
system  supplies  all  or  a  portion  of  the 
energy  in  conjunction  with 
“conventional”  equipment  such  as  heat 
pumps,  air  conditioners,  or  lights. 

Cost  sharing  of  at  least  50%  is 
required  for  the  overall  program, 
however,  only  30%  participant  cost 
sharing  will  be  required  for  phase  1. 

DOE  strongly  desires  that  participants 
contribute  more  than  50%  of  the  costs  to 
the  program.  DOE  desires  its 
involvement  to  be  as  a  minority  partner 
supporting  groups  that  have  a  serious 
interest  in  developing  products  and 
pursuing  the  projects  through  to 
commercialization.  Participation  and/or 
support  by  the  affected  product  supply 
and  end-use  industries  is  required. 

Subject  to  the  availability  of  funds,  it 
is  anticipated  that  several  Fiscal  Year 
1993  awards  totaling  approximately  one 
million  dollars  of  DOE  fimding  will  be 
made  for  initial  activities.  While  it  is 
possible  for  teams  to  apply  directly  for 
Phase  2  funding,  teams  so  applying  must 
be  able  to  demonstrate,  to  DOE 
satisfaction,  that  the  team  has 
essentially  performed  the  Phase  1 
Statement  of  Work  and  deliver,  as  part 
of  the  application,  the  essence  of  a 
Phase  1  final  report.  It  is  expected  that 
five  (5)  to  ten  (10)  awards  will  be  made 
from  the  NOPI. 

Awards  will  be  made  to  technically 
acceptable  applicants  as  applications 
are  evaluated,  not  as  in  a  competitive 
solicitation  where  all  applications  are 
received,  evaluated  and  awards  are 
made.  DOE  reserves  the  right  to  fund  as 
many  of  the  applications  as  have 
technical  merit  or  none.  If  sufficient 
acceptable  applications  are  received, 
funding  may  determine  the  number  of 
awards. 

If  you  are  interested  in  receiving  a 
copy  of  the  NOPI,  write  to  Mr.  John  W. 
Meeker  at  the  address  listed  above.  All 
responsible  sources  may  submit  an 
application  and  all  timely  submitted 
applications  will  be  considered. 

Issued  in  Chicago,  Illinois  on  August  6. 
1992. 

Johnnie  D.  Greenwood, 

Director,  Contracts  Division. 

[FR  Doc.  92-19335  Filed  8-12-92;  8:45  am) 
BILUNQ  CODE  64SO-01-M 


Southern  California  Edison  Co^  Notice 
of  Award  of  an  Unsolicited  Financial 
Assistance  Application 

agency:  Department  of  Energy. 


ACTION:  Notice  of  award  of  an 
unsolicited  financial  assistance 
application. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  National  Renewable 
Energy  Laboratory  Area  Office  (NAO) 
pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.14,  is 
announcing  its  intention  to  award  a 
Cooperative  Agreement  to  The  Southern 
California  Edison  Company  as  the 
representative  of  a  consortium  of 
utilities,  governmental  bodies,  and  other 
concerns  to  convert  the  Solar  One 
facility,  near  Barstow,  California,  to  a 
molten  salt  technology  based  facility 
(known  as  the  “Solar  Two  Project"). 
ADDRESSES:  Questions  regarding  this 
aimouncement  may  be  addressed  to  the 
U.S.  Department  of  Energy,  NREL  Area 
Office,  1617  Cole  Blvd.,  Golden, 

Colorado  80401,  Attention:  John  W. 
Meeker,  Contract  Specialist.  The 
Contracting  Officer  for  this  action  is 
Paul  K.  Kearns. 

SUPPLEMENTARY  INFORMATION:  DOE  is 

planning  to  enter  into  a  Cooperative 
Agreement  to  allow  for  the  conversion 
of  the  Solar  One  Pilot  Plant's  water/ 
steam  central  receiver  system  to  a 
second  generation  central  receiver  pilot 
plant  using  nitrite  molten  salt  for  the 
heat  transfer  fluid  and  thermal  storage 
medium.  Solar  One  is  a  10  megawatt 
plant  that  is  a  unique  facility  not 
existing  anywhere  else  in  the  world. 
Solar  Two  represents  a  unique 
opportunity  to  accomplish  the  critical 
development  step  required  for 
commercialization  of  the  molten  nitrite 
salt  technology  by  the  late  19908. 

The  Southern  California  Edison 
Company  (SCE),  as  the  representative  of 
a  consortium  of  utilities,  companies  and 
other  interested  parties,  submitted  the 
Solar  Two  work  under  an  unsolicited 
proposal.  Participants  represented  by 
SCE  in  the  program  include:  Department 
of  Water  and  Power  of  the  City  of  Los 
Angeles.  Sacramento  Municipal  Utility 
District,  Pacific  Gas  and  Electric 
Company,  Idaho  Power  Company. 
Pacific  Corporation,  California  Energy 
Commission,  Arizona  Public  Service 
Company,  and  the  Salt  River  Project. 
The  program  was  reviewed  in 
accordance  with  DOE  Financial 
Assistance  Rules,  10  CFR  600.14,  and  it 
was  determined  that  the  program  was 
worthy  of  funding.  The  application  was 
uniquely  innovative  in  terms  of  both  the 
proposed  conversion  and  obtaining 
participant  funding. 

The  unsolicited  proposal  was 
submitted  as  an  application  for  50/50 
cost-sharing  financial  assistance.  The 
proposal  value  is  $39,000,000  for  design. 
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construction,  startup  and  checkup  of  the 
facility.  Test  and  evaluation  and 
operation  of  the  facility  are  considered 
as  second  and  third  phases  for  the 
project  and  were  proposed  at  $9,500,000. 
Total  agreement  value  will  be 
$48,500,000  with  a  66  month  period  for 
performance. 

Issued  in  Chicago,  Illinois  on  August  6, 
1992. 

lohnnie  O.  Greenwood, 

Director.  Contracts  Division. 

(FR  Doa  92-19333  Filed  8-12-62;  a-45  am] 
BttXINQ  CODE  S4f0-01-« 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER92-487-000.  et  aL) 

Tampa  Electric  Co,  et  aL;  Electric 
Rate,  SmaH  Power  Production,  and 
Interlocking  Directorate  Filings 

August  a  1992. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

Tampa  Electric  Co. 

(Docket  Na  ER92-4e7-000] 

Take  notice  that  on  July  90, 1992, 
Tampa  Electric  Company  (Tampa 
Electric)  amended  its  filing  in  this 
docket  by  withdrawing  from 
consideration  the  tended  transmission 
service  rates  as  they  apply  under  Tampa 
Electric's  transmission  service 
agreement  with  Seminole  Fertilizer 
Corporation  (Seminole  Fertilizer). 

Tampa  Electric  states  that  the 
withdrawn  rates  will  be  resubmitted  in 
another  pending  docket  relating  to  its 
agreement  with  Seminole  Fertilizer. 

Tampa  Electric  continues  to  propose 
that  the  transmission  service  rates 
tendered  in  this  docket,  as  they  relate  to 
service  under  Tampa  Electric’s 
transmission  service  agreement  with 
Mulberry  Phosphates,  Inc.  (Mulberry 
Phosphates),  be  made  effective  as  of 
May  1, 1992.  Tttmpa  Electric  therefore 
requests  waiver  of  the  Conunission’s 
notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Seminole  Fertilizer,  Mulberry 
Hiosphates,  and  the  Florida  Public 
Service  Commission. 

Comment  date:  August  20, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Old  Dominion  Electric  Cooperative 
(Docket  No.  ES92-49-000 
Take  notice  that  on  July  27, 1992,  Old 
Dominion  Qectric  Cooperative  (Old 
Dominion)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
under  8  204  of  the  Federal  Power  Act 


requesting  authorization  to  issue  not 
more  than  $11,930,334  of  Debt  Securities. 
Also,  Old  Dominion  requests  exemption 
from  the  Commission's  competitive 
bidding  regulations. 

Comment  date:  August  26, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Interstate  Power  Co. 

(Docket  No.  ER91-687-000] 

Take  notice  that  on  July  30, 1992, 
Interstate  Power  Company  Tendered  lor 
filing  an  amended  Negotiated  Capacity 
Agreement  between  Interstate  and 
Wisconsin  Power  and  Light  Company. 
Under  this  Agreement  Interstate  will 
make  capacity  and  energy  available  to 
Wisconsin  Power  and  Li^t  Company 
with  negotiated  degrees  of  firmness, 
variable  capacity  charges,  and  variable 
time  duration,  l^e  Agreement  shall 
continue  \mtil  December  31, 1992,  with 
subsequent  one-year  renewal  terms. 

Comment  date:  August  20, 1992,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Tampa  Electric  Co. 

(Docket  No.  ER92-756-000] 

Take  notice  that  on  July  30, 1992, 
Tampa  Electric  Company  (Tampa 
Electric)  filed  a  notice  of  cancellation  of 
Tampa  Electric’s  Rate  Schedule  FERC 
No.  34,  which  is  a  contract  for  the  sale  to 
the  Florida  Mimicipal  Power  Agency 
(FMPA)  of  capacity  and  energy  from 
Tampa  Electric’s  James  H.  Phillips 
generating  plant 

Tampa  Electric  states  that  it  has 
executed  an  agreement  with  FMPA 
providing  for  termination  of  the  contract 
In  keeping  with  that  agreement  Tampa 
Electric  proposes  that  the  cancellation 
become  effective  as  of  April  1, 1992. 

Copies  of  the  filing  have  been  served 
on  FMPA  and  the  Florida  Public  Service 
Commission. 

Comment  date:  August  20, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Chicago  Energy  Exchange  of  Chicago, 
Inc. 

(Dodeet  No.  ER90-225-009] 

Take  notice  that  on  July  27, 1992, 
Chicago  Energy  Exchange  of  Chicago, 
Inc.  (Energy  Exchange)  filed  certain 
information  as  required  by  Ordering 
Paragraph  (L)  of  the  Commission’s  April 
19, 1990  order  in  this  proceeding,  51 
FERC  f  61,054  (1990).  Copies  of  Energy 
Exchange's  informational  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 


Madison  Gas  and  Electric  Co. 

[Docket  No.  ER92-244-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
July  30, 1992,  tendered  for  filing  a 
revised  Service  Schedule  A  to  the 
Interchange  Agreement  between  itself 
and  Madison  Gas  and  Electric  Company 
(MGE).  The  revision  provides  for  the 
unilateral  provision  of  Limited  Term 
Power  and  Enei^  from  MGE  to 
Wisconsin  Electric. 

Wisconsin  Electric  and  MGE 
respectfully  request  an  effective  date  of 
August  1, 1992. 

Copies  of  the  filing  have  been  served 
on  MGE  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  August  20, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Florida  Power  Corp. 

[Docket  No.  ER92-183-002] 

Take  notice  that  on  July  30, 1992 
Florida  Power  Corporation  tendered  for 
filing  its  compliance  filing  in  this  dodeet 
pursuant  to  the  commission’s  order 
issued  on  February  13, 1992. 

Comment  date:  August  20, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Niagara  Mohawk  Power  Coep. 

[Docket  No.  ER92-759-000] 

Take  notice  that  on  July  31, 1992, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  a 
proposed  change  to  Niagara  Mohawk 
Rate  Schedule  No.  172,  an  agreement 
between  Niagara  Mohawk  and  Lockport 
Energy  Assodates,  UP.  (Lockport). 

Rate  Schedule  No.  172  provides  for  the 
wheeling  of  certain  loads  by  Niagara 
Mohawk  to  New  York  State  Electric  and 
Gas  Corporation  generated  by  Lockport 
The  proposed  change  revises  the  rates 
for  the  wheeling  of  power  and  energy  by 
Niagara  Mohawk.  Niagara  Mohawk 
proposes  an  effective  date  of  October  1, 
1992.  In  support  thereof,  Niagara 
Mohawk  states  that  Lockport  has 
consented  to  this  proposed  effective 
date. 

Copies  of  this  filing  were  served  upon 
the  following: 

Public  Service  Commission,  State  of 
New  Yoric,  Three  Empire  State  Plaza, 
Albany,  NY  12223 
and 

CU  Eneigy  Lockport  Gi*.  Inc.,  5706 
Upper  Mountain  Road,  Lockport,  NY 
14094. 

Comment  date:  August  20, 1992,  in 
accordance  with  St  midard  Paragraph  E 
end  of  this  notice. 
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Alabama  Power  Co. 

[Docket  No.  ER92-758-000] 

Take  notice  that  on  July  31, 1992, 
Alabama  Power  Company  (APCO) 
tendered  for  filing  two  (2)  Delivery  Point 
Specification  Sheets  which  reflect  the 
addition  of  a  delivery  point  for  the  City 
of  Lafayette  and  for  the  City  of 
Piedmont.  Both  of  these  delivery  points 
are  served  under  the  terms  and 
conditions  of  the  Agreement  for  Partial 
Requirements  Service  and 
Complementary  Services  between 
Alabama  Power  Company  and  the 
Alabama  Municipal  Qectric  Authority 
dated  February  24, 1986,  as  amended 
(designated  FERC  Rate  Schedule  No. 
165).  The  parties  request  an  effective 
date  for  each  of  these  Delivery  Point 
Specification  Sheets  of  September  19, 
1991. 

Comment  date:  August  20, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Florida  Power  &  Light  Co. 

[Docket  Nos.  ER92-555-000.  ER92-571-000. 
ER92-605-000.  ER92-633-000  and  ER92-846- 
000] 

Take  notice  that  on  July  29, 1992 
Florida  Power  4  Light  Company  (FPL) 
submitted  supplemental  information 
regarding  its  filings  in  the  above- 
captioned  dockets.  FPL  submitted  the 
information  in  response  to  a  request 
from  the  Commission’s  staff. 

Comment  date:  August  20, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

Consumers  Power  Co. 

[Docket  No.  ER92-753-(X)0] 

Take  notice  that  on  July  29, 1992, 
Consumers  Power  Company  tendered 
for  filing  a  Notice  of  Termination  of 
FERC  Rate  Schedule  Nos.  49  and  53. 

Comment  date:  August  20, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

PadfiCorp 

[Docket  No.  ER92-757-000] 

Take  notice  that  on  July  31, 1992. 
PacifiCorp,  tendered  for  filing,  in 
accordance  with  18  CFR  Part  35  of  the 
Commission’s  Rules  and  Regulations  a 
request  to  extend  the  term  of  Service 
A^ement  No.  50  between  PacifiCorp 
and  Bonneville  Power  Administration 
(Bonneville)  dated  February  14, 1992 
under  PacifiCorp’s  FERC  Electric  Tariff, 
Original  Volume  No.  3  Service  Schedule 
PPL-3. 

PacifiCorp  respectfully  requests, 
pursuant  to  18  CFR  35.11  of  the 
Commission’s  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  that  an  effective  date  of  August  1, 


1992  be  assigned.  The  waiver  will  have 
no  effect  upon  purchasers  under  other 
rate  schedules. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon. 

Comment  date:  August  20. 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

National  Electric  Associates  Limited 
Partnership 

[Docket  No.  ER90-168-009] 

Take  notice  that  on  July  27, 1992, 
National  Electric  Associates  Limited 
Partnership  (NEA)  filed  certain 
information  as  required  by  Ordering 
paragraph  (L)  of  the  Commission’s 
March  20, 1990  order  in  this  proceeding. 
50  FERC  j|  61,378  (1990).  Copies  of  NEA’s 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Boston  Edison  Co. 

[Docket  No.  ER91-679-0001 

Take  notice  that  on  July  31. 1992, 
Boston  Edison  Company  tendered  for 
filing  supplemental  information  in  this 
docket  in  response  to  a  request  from 
Commission  staff. 

Comment  date:  August  20, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Ail  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-19251  Filed  8-12-92;  8:45  am) 
BILUNQ  CODE  6717-01-M 


[Docket  Nos.  CP89-1739-001,  et  sL] 

East  Tennessee  Natural  Gas  Company, 
et  al.;  Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  East  Tennessee  Natural  Gas  Company 

[Docket  No.  CP89-1739-001) 

August  4, 1992. 

Take  notice  that  on  July  27, 1992,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  8200  Kingston  Pike, 
Knoxville,  Tennessee  37919,  filed  in 
Docket  No.  CP89-1739-001  a  petition  to 
vacate  that  portion  of  the  Commission 
order  issued  May  9, 1990,  which 
authorized  East  Tennessee  to  construct 
and  operate  the  Hiwassee  River 
crossing  loop  pipeline,  all  as  more  fully 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

East  Tennessee  states  that  the  order 
issued  May  9. 1990,  in  CP89-1739-000 
authorized  it  to,  inter  alia,  construct  and 
operate  a  loop  pipeline  on  its  Hiwassee 
River  crossing  in  Bradly  and  McMinn 
Counties.  Tennessee,  ^st  Tennessee 
further  states  that  the  purpose  of  the 
loop  pipeline  was  to  serve  as  a  back  up 
pipeline  in  case  of  damage  to  the 
existing  pipeline.  East  Tennessee  asserts 
that  it  deemed  the  construction 
advisable  in  light  of  the  age  and  location 
of  the  existing  pipeline.  East  Tennessee 
states  that  it  has  re-evaluated  the 
existing  line  and  had  determined  that  it 
has  adequate  cover,  shows  no  sign  of 
deterioration  and  does  not  pose  a  safety 
threat  at  this  time.  Therefore,  the 
proposed  loop  pipeline  is  no  longer 
necessary  and  would  be  needlessly 
duplicative,  it  is  stated. 

Comment  date:  August  25, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP92-619-0(X)) 

August  4, 1992. 

Take  notice  that  on  July  29, 1992, 
Transcontinental  Gas  Pipe  Line 
Company  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP92-619-000  a  request 
pursuant  to  §§  157.205  and  157.212  of  the 
Commission’s  Regulations  for 
authorization  to  construct  and  operate  a 
new  delivery  point  to  Public  Service 
Electric  &  Gas  Company  (PSE&C),  under 
Transco's  blanket  certificate  issued  in 
Docket  No.  CP82-426-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Gommission  and  open 
to  public  inspection. 

Transco  proposes  to  construct,  own, 
and  operate  a  new  delivery  point  to 
PSE&G  in  Camden  County,  New  Jersey. 
It  is  stated  that  up  to  31,000  Mcf/d 
would  be  received  on  a  firm  and 
interruptible  basis  from  Transco  at  this 
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point.  PSE&G  would  thus  be  enabled  to 
serve  Cogen  Technologies,  an  existing 
customer.  The  total  transportation  and 
sales  volume  to  this  customer  would  not 
be  altered,  it  is  asserted.  It  is  further 
asserted  that  no  peak  and  annual 
deliveries  would  be  impacted. 

Comment  date:  September  18, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Kem  River  Gas  Transmission  Company 
[Docket  No.  CP92-609-000] 

August  4, 1992. 

Take  notice  that  on  July  23, 1992,  Kem 
River  Gas  Transmission  Company  (Kem 
River),  P.O.  Box  2511,  Houston,  TX 
77252,  filed  in  Docket  No.  CP92-609-000, 
a  request  pursuant  to  |§  157.205  and 
157.211  of  the  Commission's  Regulations 
for  authorization  to  operate 
interconnecting  facilities  constmcted 
under  Kem  River's  blanket  certificate 
issued  in  Docket  No.  CP89-2048-000  by 
relocating  an  interconnection  as  more 
fully  set  forth  in  the'request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  Kem  River  seeks 
authorization  to  operate  the  tap, 
metering  and  appurtenant  facilities 
required  to  deliver  gas  for  the  accounts 
of  Mobil  Natural  Gas,  Inc.,  Nevada 
Cogeneration  Associates  #1,  Southwest 
Gas  Corporation  and  Chevron  USA,  Inc. 
to  a  point  on  the  transmission  facilities 
of  PaciHc  Gas  and  Electric  Company 
(PG&E)  near  Daggett,  California  in  ^e 
Southwest  1/4  of  Section  24,  Township  9 
North,  Range  1  East  in  San  Bernardino 
County.  It  is  further  stated  that  Kem 
River  plans  to  build  such  facilities 
pursuant  to  section  311  of  the  Natviral 
Gas  Policy  Act  and  §  284.11  of  the 
Commission's  Regulations,  and  seeks 
authority  in  the  present  tiling  imder 


section  7  of  the  Natural  Gas  Act  and 
Kem  River's  blanket  certificate. 

Comment  date:  September  18, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Northern  Natural  Gas  Company 
[Docket  No.  CP92-624-000] 

August  4, 1992. 

Take  notice  that  on  July  31, 1992, 
Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  tiled  in  Docket  No. 
CP92-624-000,  a  request  piu^uant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
upgrade  an  existing  delivery  point  to 
accommodate  increased  natural  gas 
deliveries  to  Western  Gas  Utilities 
Company  (Western  Gas),  under  the 
authorization  issued  in  Docket  No. 
CP82-401-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  tile 
with  the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  requests 
authority  to  upgrade  the  Delano  TBS  #1 
delivery  point  located  in  Section  12, 
T118N,  R25W,  Wright  County, 
Minnesota  to  accommodate  increased 
deliveries  to  Western  Gas  under 
Northern's  Rate  Schedule  CD-I,  SS-1, 
FT-1  and  IT-l.  It  is  stated  that  Western 
Gas  Kas  requested  service  at  this 
delivery  point  starting  with  the  1992-93 
heating  season,  due  to  the  increased 
requirements  within  Western  Gas' 
existing  service  area. 

Northern  states  that  the  estimated 
volume  of  natiiral  gas  to  be  delivered  to 
Western  Gas  at  the  Delano  TBS  is 
expected  to  result  in  an  increase  in 
Northern's  peak  day  deliveries  of  373 
Mcf  per  day  and  34,000  Mcf  per  year  on 


an  annual  basis.  Further,  it  is  estimated 
that  the  cost  to  upgrade  the  delivery 
point  is  $35,000. 

Northern  advises  that  the  total 
volumes  to  be  delivered  to  Western  Gas 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Northern  further  states  that  the 
proposed  activity  is  not  prohibited  by  its 
existing  tariff  and  that  it  has  sufficient 
capacity  to  accommodate  the  changes 
proposed  herein  without  detriment  or 
disadvantage  to  Northern's  other 
customers. 

Comment  date:  September  18, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Northern  Natural  Gas  Company 
[Docket  No.  CP92-626-000] 

August  6, 1992. 

Take  notice  that  on  August  3, 1992, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103d  Street, 
Omaha,  Nebraska  68124-1000,  tiled  in 
Docket  No.  CP92-625-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  4 
new  delivery  points,  to  upgrade  3 
existing  delivery  points,  and  to  reassign 
certain  volumes  of  natural  gas,  to 
accommodate  increased  deliveries  to 
Wisconsin  Gas  Company  (Wisconsin 
Gas),  under  Northern's  blanket 
certiticate  issued  in  Docket  No.  CP82- 
401-900,  all  as  more  fully  described  in 
the  request  which  is  on  tile  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  7  delivery  points 
would  be  constructed  or  upgraded  for 
deliveries  to  Wisconsin  Gas  as  detailed 
below. 


Delivery  point 

Upgrade  or  new 

Quantity  (Mcf/day) 

Present 

Proposed 

Peak  day 

Annual 

Peak  day 

Annual 

Arkansaw . . . . 

130 

11,000 

420 

48,400 

Avoca . . . . . . . . . . 

0 

0 

740 

74,500 

Dickeyviile .  . . . . . . 

New . . . . . . 

0 

0 

570 

76,000 

Fennimore  . . 

315 

128,000 

1,860 

192,000 

Montfort . . . . . 

0 

0 

2^700 

164,000 

Sprmg  Valley . . . 

New . - . . . .' . . 

0 

0 

350 

115,000 

Star  Parairie . . . . . 

104 

11,000 

416 

41,300 

Total . . . . . . . . 

549 

15OiO0O 

7,056 

711,200 

Northern  states  that  Wisconsin  Gas 
has  requested  the  changes  as  a  result  of 
the  expansion  of  its  distribution  system 
to  new  areas.  It  is  estimated  that  the 
cost  of  construction  would  be  $229,000. 
It  is  asserted  that  the  total  volumes 
delivered  after  the  reassignment  would 


be  within  Wisconsin  Gas'  existing 
entitlement  ti'om  Northern.  It  is 
explained  that  the  end  uses  of  the  gas 
would  be  residential,  commercial,  and 
industrial. 


Comment  date:  September  21, 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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Questar  Pipeline  Company 

(Docket  No.  CP92-627-000] 

August  6, 1992.  , 

Take  notice  that  on  August  3, 1992, 
Questar  Pipeline  Company  (Questar],  79 
South  State  Street,  Salt  Lake  City,  Utah 
84111  filed  in  Docket  No.  CP92-627-000. 
an  application  pursuant  to  section  7(b) 
of  the  Natural  Gas  Act  requesting 
authority  to  abandon  certain  minor 
metering  facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

(^estar  proposes  to  abandon  its 
existing  Gulf  l^ergy  M  &  R  Station, 
comprising  one  three-inch  orifice  meter 
run,  one  4-foot  by  6-foot  skid-mounted 
meter  building,  various  valving  and 
minor  appurtenant  facilities,  located  in 
Duchesne  County,  Utah.  Questar 
explains  that  the  facilities  proposed  to 
be  abandoned  were  constructed  and 
subsequently  placed  in  service  on 
March  1. 1983.  The  original  cost  of  the 
subject  facilities,  it  is  stayed,  was 
approximately  $10,200. 

Questar  further  states  that  the 
facilities  proposed  to  be  abandoned 
were  operate  to  provide  system  supply 
requirements  to  Questar’s  predecessor. 
Mountain  Fuel  Supply  Company,  for  the 
period  March  1, 1983,  through  July  31, 
1986,  and  utilized  to  provide  open- 
access  transportation  service  under 
section  311  of  the  Natural  Gas  Policy 
Act  and  18  CFR  284.102  and  284.222  for 
the  period  August  1, 1986,  through  the 
present.  It  is  explained  that  no  service  is 
proposed  to  be  abandoned  because 
adjacent  metering  facilities  are  being 
utilized  to  measme  the  volumes  that 
previously  flowed  through  the  Gulf 
Energy  M  &  R  Station. 

Comment  date:  August  27, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

Dartmoudi  Power  Associates  Limited 
Partnership 


Questar  Pipeline  Company 
(Docket  No.  CP92-628-000] 

August  6, 1992. 

Take  notice  that  an  August  3, 1992, 
Questar  Pipeline  Company  (Questar),  79 
South  State  Street,  Salt  Lake  City.  Utah 
84111  filed  in  Docket  No.  CPg2-e26-000 
a  request  pursuant  to  §S  158.205(b)  and 
157.212  for  authority  to  construct  and 
operate  delivery  point  facilities  for 
Washington  Energy  Resource’s 
(Washii^ton  Energy)  Henry's  Fork 
pressure  maintenance  project  located  in 
southwestern  Wyoming.  Such  request 
was  made  under  the  blanket  certificate 
authorization  issued  in  Questar’s  Docket 
No.  CP82-491-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request,  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Questar  proposes  to  construct  and 
operate  delivery  point  facilities  to 
accommodate  the  transportation  of 
natural  gas  in  support  of  a  pressure 
maintenance  program  being  initiated  by 
Washington  ^ergy  to  enhance  the 
recovery  of  oil  and  natural-gas  liquid. 
Specifically,  Questar  proposes  to 
establish  a  new  delivery  point  at  the 
Henry’s  Fork  field  in  Uinta  County, 
Wyoming.  In  addition,  Questar  states  it 
will  (1)  relocate  its  previously 
abandoned  Northwest  Exchange 
compressor  to  an  existing  Questar  meter 
site  immediately  adjacent  to  the 
Emigrant  Trail  Gas  Processing  Plant 
(E.T.  Plant)  and  (2)  reclassify  as 
jurisdictional  laterals  all  or  a  portion  of 
Gathering  Lateral  Nos.  703,  722  and  829, 
which  extend  from  the  E.T.  Plant  to  the 
Henry’s  Fork  field,  Questar  further 
states  that  the  establishment  of  the 
delivery  point  will  be  performed 
pursuant  to  Section  157.212  and  under 
Questar's  blanket  certificate  and  that 
the  compressor  relocation  and  the 
reclassification  of  all  or  a  portion  of  the 
three  gathering  laterals  will  be 
performed  pursuant  to  S  157.20e(a)  as 
eligible  activities  under  Questar’s 
blanket  certificate. 

Questar  explains  that  the  Henry’s  ' 
Foii  delivery  point  will  consist  of  a  4- 
inch  meter  run  with  associated  valves 
and  piping  and  will  be  installed  at  an 
estimated  cost  of  $40,000.  Questar 
estimates  that  average  and  peak-day 
deliveries  through  the  proposed  delivery 
point  will  approximate  6,000  Dth  and 
12,000  Dth,  respectively. 

It  is  stated  that  the  Northwest 
Exchange  compressor  to  be  relocated 
consists  of  a  245  brake  horsepower 
compressor  and  appurtenances.  Questar 
further  states  that  the  estimated  cost  to 
relocate  the  Northwest  Exchange 
compressor  is  $230,000  and  that  the 


relocated  compressor  will  be  installed 
as  a  jurisdictional  compressor  to 
compress  up  to  12  MMcf  per  day  of 
natural  gas  and  satisfy  suction  pressure 
requirements  for  four  Washington 
Energy  injection  compressors  located 
within  the  Henry’s  Fork  field. 

Questar  further  explains  that  even 
though  Washington  ^ergy’s  pressure 
maintenance  project  will  be  temporary 
and  some  gathering  service  will  still  be 
performed  through  the  lateral  systems 
extending  from  the  Butherknife  field  to 
the  Henry’s  Unit,  Questar  concluded 
that,  because  transportation  service  will 
also  be  performed  through  Gathering 
lateral  Nos.  703  and  722  and  a  portion  of 
Gathering  Lateral  No.  829,  all  or  a 
portion  oif  these  three  laterals  should  be 
converted  to  transmission  facilities. 

Pending  Commission  authorization. 
Questar  anticipates  deliveries  will 
commence  for  pressure  maintenance  on 
October  1, 1992. 

Comment  date:  September  21. 1992,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10),  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


(Docket  Na  092-68-000] 

August  8. 1992. 

Take  notice  that  on  )uly  31, 1992, 
Dartmouth  Power  Associates  Limited 
Partnership  filed  an  application  under 
section  7  of  the  Natural  Gas  Act  (NGA) 
for  an  unlimited-term  blanket  certificate 
with  pregranted  abandonment 
authorizing  sales  in  interstate  commerce 
for  resale  of  all  categories  of  natural  gas 
subject  to  the  Commission’s  NGA 
jurisdiction,  without  rate  restrictions. 
Dartmouth’s  application  is  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Comment  date:  August  21, 1992,  in 
accordance  with  Standard  Paragraph ) 
ut  the  end  of  this  notice. 
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required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  piusuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Standard  Paragraph 

].  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  .214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission’s  rules. 

Under  the  procedure  herein  provided 
for,  unless  oAerwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

LoU  D.  Cashell, 

Secretary. 

(FR  Doc.  92-19263  Filed  8-12-92;  8:45  am] 
BIUJNG  CODE  6717-01-M 


[FERC  Fonn  Na  542-PGA  (Revised); 
(Docket  No.  Riyi86-14-000)] 

Availability  of  PGA  Edit-Check  and 
Print  Software 

Issued  August  6, 1992. 


agency:  Federal  Energy  Regulatory 
Commission,  Energy. 

action:  Notice  of  availability  of  PGA 
edit-check  and  print  software. 

SUMMARY:  New  PC  and  mainframe 
versions  of  the  software  for  edit¬ 
checking  and  printing  of  the  structured 
PGA  data  files  are  now  available.  This 
software  has  been  developed  for 
Commission  use  and  to  assist  pipelines 
in  complying  with  the  electronic 
submission  requirement  for  filing  the 
FERC  Form  No.  542-PGA  (revised)  in 
accordance  with  Order  Nos.  483  (52  FR 
43854  (Nov,  17, 1987))  and  483-A  (53  FR 
7495  (Mar.  9, 1988)).  The  PC  executable 
code,  the  mainframe  source  code  and 
related  system  documentation  are 
available  on'diskettes.  A  paper  copy  of 
the  documentation  is  provided  with 
each  version  of  the  software. 

DATES:  The  software  and  related  system 
documentation  are  available  on  August 
6, 1992. 

addresses:  Requests  for  the  software 
and  system  documentation  should  be 
directed  to  the  Commission’s  copy 
contractor:  LaDorn  Energy  Information 
Services,  Federal  Energy  Regulatory 
Commission,  941  North  Capitol  Street, 
NE.,  room  3106,  Washington,  DC  20426, 
(202)  898-1151  or  (800)  67fr-FERC. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  contact:  Beth 
Taylor,  Federal  Energy  Regulatory 
(Commission,  825  N.  Capitol  St.  NE., 
room  5410,  Washington,  DC  20426,  (202) 
208-0382. 

SUPPLEMENTARY  INFORMATION: 

PC  (executable  code)  and  mainframe 
(source  code)  versions  of  the  software 
are  now  available  for  edit-checking  and 
printing  the  structured  data  files  of  the 
FERC  Form  No.  542-PGA  (Revised) 
when  filed  in  accordance  with  the 
instructions  and  recorded  formats 
issued  on  March  2, 1988.  The  PC  and 
mainframe  versions  of  the  software  are 
available  as  separate  package  on  3.5" 
(1.44MB)  or  5.25"  (1.2MB)  double-sided, 
high  density  diskettes.  A  directory  of 
files  for  each  package  is  included  in  this 
notice  as  Appendix  A.  The  system 
documentation  for  each  version  is  also 
provided  on  diskette  in  WordPerfect  5.1 
format. 

The  edit-check  and  print  software 
were  written  in  IBM  COBOL  The 
mainframe  version  was  installed  on  an 
IBM  3084XA  mainframe  which  uses  the 
Multiple  Virtual  Storage  (MVS) 


operating  system.  The  PC  version  can  be 
run  on  an  IBM  compatible  PC  with  DOS 
3.3  (or  later  version)  and  512K  RAM.  j 

The  software  has  been  tested  by  staff. 
However,  if  problems  occur  relating  to 
the  software,  the  Conunission  staff 
encourages  users  to  submit  written 
comments  as  to  the  exact  nature  of  the 
problem  to  Beth  Taylor,  room  5410, 

Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 

NE.,  Washington,  DC  20426. 

This  notice  is  available  through  the 
Commission  Issuance  Posting  System 
(CIPS),  an  electronic  bulletin  board 
service  that  provides  access  to  formal 
documents  issued  by  the  Commission. 

CIPS  is  available  at  no  charge  to  the 
user  and  may  be  accessed  on  a  24-hour 
basis  using  a  personal  computer  with  a 
modem.  Your  communications  software 
should  be  set  at  full  duplex,  no  parity, 
eight  data  bits  and  one  stop  bit.  To 
access  CIPS  at  3(X),  12(X),  or  24(K)  baud 
dial  (202)  208-1397.  For  access  at  9600 
baud,  dial  (202)  208-1781.  FERC  is  using 
U.S,  Robotics  HST  Dual  Standard 
modems.  If  you  have  any  problems  in 
obtaining  a  copy  of  this  notice  through 
CUPS,  please  call  (202)  208-2474.  This 
notice  will  be  available  on  CIPS  for  30 
days  from  the  date  of  issuance. 

In  addition  to  publishing  the  text  of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice  during 
normal  business  hours  in  the  Reference 
and  Information  Center  (room  3308)  at 
the  Commission’s  headquarters,  941 
North  Capitol  Street,  NE.,  Washington, 

DC  20426, 

The  software  and  supporting 
documentation  are  available  from  the 
Commission’s  copy  contractor,  LaDom 
Energy  Information  Services  ((202)  898- 
1151  or  (800)  676-FERC),  located  in  room 
3106,  941  North  Capitol  Street,  NE., 
Washington,  DC  20426.  There  is  no 
charge  for  the  software,  however,  the 
Commission’s  copy  contractor  has  a 
copy  fee  of  $7.00  per  diskette  plus  a 
service  charge.  A  paper  copy  of  the 
system  dociunentation  is  provided  with 
each  version  of  the  software  at  no 
additional  charge. 

Lois  D.  Cashell, 

Secretary. 
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Appendix  A— Directory  of  FtLES 

Diskette  #1:  | 

Edit  Software  Sources  Code  arxf  System  Documentation 

Package  A:  Mahiframe  Source  Code 

MANUALW51 

PGAEDITJCL 

PGAM1000.COB 

PGAMIOOl.COB 

PGAM1002.COB 

154,877  bytes 
13,242  bytes 
34.605  bytes 
296,349  bytes 
660.264  bytes 

System  documentation  in  WPS.1. 

JCL— Sample  run  stream. 

Copy  data  from  tape  to  disk. 

Perkxm  initial  acceptance  tests. 

Perform  edit  tests.  e 

Diskette  #2: 
PGAPRINTJCL 
PGAA3002.COB 
PGAA3003.COB 
PGAA3004.COB 
PGAA3005.COB 
PGAA3006.COe 
PGAA3007.COe 
PGAASOOe.COB 
PGAA3009.COB 
PGAA3010.COB 
PGAA3011.COB 
PGAM1000.COB 
PGAM1HC1.COB 
PGAM1HC3.COB 


Print  Software  Source  Code 
22,917  bytes  JCL— Sample  run  stream. 

32,637  b)^es  Generate  Schedule  G1. 

28,127  bytes  Generate  Schedule  G2. 

122,099  b^es  Generate  Schedule  A1. 

72,893  b^es  Gerrerate  Schedule  B1. 

100,970  b^es  Generate  Schedule  B2. 

85,729  b^es  Generate  Schedule  Cl. 

77,409  b^es  Generate  Schedule  C2. 

47,889  bytes  Generate  Schedule  01. 

38,623  bytes  Generate  Schedule  01— Projected  cost  record. 
42,477  bytes  Generate  Schedule  G1— Special  supply  recorcL 
34,605  b^es  Copy  data  from  tape  to  disk. 

136,850  b^es  Perform  initial  acceptance  tests. 

89,864  b^es  Construct  file. 


Package  B:  PC  Executable  Code  and  System  Documentation 


Diskette  #1: 
PGAFERC.W51 
PGAEDIT.BAT 
PGA542.BAT 
ENVUSED.BAT 
SIZE.BAT 
ACnON.COM 
BROWSE.COM 
COBUB.DLE 
PGAA3P10.EXE 
PGAA3P11.EXE 
PGAA3PCaEXE 
PGAA3PC3.EXE 
PGAA3PC4.EXE 
PGAA3PC5.EXE 
PGAA3PC8.EXE 
PGAA3PC7.EXE 
PGAA3PC8.EXE 
PGAA3PC9.EXE 
PGAM1LS1.EXE 
PGAM1PC2.EXE 
PGAM1PC3.EXE 


Edit-Check  and  Print  Software 

126,257  bytes  System  documentation  in  WP5.1 . 

11,197  bytes  Edit  report  driver. 

15.508  b^es  Hardcopy  report  driver. 

68  b^es  Determines  erwirorrment  In  use. 

122  b^es  Environment  size  display. 

16  b^es  Prompt  action  processor. 

1,1 13  bytes  Displays  report  on  monitor. 

122,640  bi^es  Runtime  library. 

22,448  b^es  Generates  Schedule  01. 

22,976  b^es  Generates  Schedule  01— Special  supply  report. 

12,880  b^es  Generates  Schedule  G1. 

1 1 ,520  b^es  Generates  Schedule  G2. 

48,784  bytes  Generates  Schedule  At. 

32.480  bytes  Generates  Schedule  B1. 

45,232  bytes  Generates  Schedule  B2. 

48.480  bytes  Generates  Schedule  Cl. 

38,064  bytes  Generates  Schedule  C2. 

23,904  bytes  Generates  Schedule  D1. 

41,296  b^es  Reformats  &  sorts  filing  data. 

175,310  b^es  Generates  edit  report 
36,656  b^es  Creates  hardcopy  working  files. 


[FR  Doc.  92-19234  Filed  8-12-92;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  Nos.  RS92-5-000,  RS92-6-000  et 

al.] 

Columbia  Gas  Transmission  Corp^ 
Columbia  Gulf  Transmission  Co.; 
Prefiling  Conference 

August  6, 1992. 

Take  notice  that  a  prefiling  conference 
will  be  convened  in  these  proceedings 
on  August  19. 1992,  at  10  a.m.,  in 
Washington.  DC  at  a  location  to  be 
announced.  The  conference  will  address 
proposals  of  Columbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  Transmission  Company 
to  comply  with  Order  Nos.  636  and  636- 
A.  All  parties  and  Commission  staff  are 
invited  to  attend. 


For  additional  information  contact 
Donald  A.  Heydt  at  (202)  208-0740. 
Lois  O.  Cashell, 

Secretary. 

[FR  Doc.  92-19232  Filed  8-12-92:  8:45  am] 
BILLINO  CODE  «717-01-M 


[Docket  No.  ER92-723-000] 

New  England  Power  Service  Co.;  Filing 

August  7, 1992. . 

Take  notice  that  on  July  14, 1992,  New 
England  Power  Service  company 
tendered  for  filing  on  behalf  of 
Massachusetts  Electric  Company. 
(MECO)  FERC  Electric  Service  Tariff. 
Original  Volume  No.  1.  According  to 
MECO,  the  proposed  rate  schedule 
would  govern  f^CO's  borderline  sales 
to  other  utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 


intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protest  should  be  filed  on  or  before 
August  18, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  Tiling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CashelL 
Secretary. 

[FR  Doc.  92-19284  Filed  8-12-92;  8:45  am) 
BILUNG  CODE  S717-«1-M 
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[Profsct  No.  11119-000  New  Hampshire] 

Rattlesnake  HiN  Development; 
Surrender  of  Preliminary  Permit 

August  6, 1992. 

Take  notice  that  the  Rattlesnake  Hill 
Development,  permittee  for  the 
Rattlesnake  Hill  Pumped  Storage  Project 
No.  11119,  located  on  an  unnamed 
quarry  and  the  Merrimack  River,  near 
Concord,  Merrimack  County,  New 
Hampshire,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  on  June 
28, 1991,  and  would  have  expired  on 
May  31, 1994.  The  permittee  states  that 
analysis  of  the  Rattlesnake  Hill  Pumped 
Storage  Project  did  not  indicate 
feasibility  for  development. 

The  permittee  filed  the  request  on 
June  29, 1992,  and  the  preliminary  permit 
for  Project  No.  11119  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385J2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  die  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 

Lob  D.  CadieD, 

Secretary, 

[FR  Doc.  92-19231  Filed  8-12-02;  8:45  am] 
BNUNQ  COOC  eriT-Ot-M 


Office  of  Energy  Research 

High  Energy  Physics  Advisory  Panel; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463, 86  Stat  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  High  Energy  Physics  Advismy  Panel 
(HEPAP). 

Date  and  Time:  Friday.  September  11, 1992, 
9  a.m.-5  p.m.,  Saturday,  ^ptembcu'  12, 1982, 9 

8  pjn. 

Place:  Soperconductiog  Soper  Collider 
Laboratory,  Central  Facility,  2275  Highway  77 
N.,  Waxabachie,  Texas  7516S. 

Contact  Dr.  &ik>e  T.  Ritter,  Executive 
Secretary,  High  Energy  Physics  Advisory 
Panel,  U.S.  Department  of  Energy,  ER-221, 
GTN,  Washington,  DC  20585.  Telephone; 
(301)903-1829. 

Purpose  of  Azner  To  provide  advice  and 
guidance  on  a  cratmuing  basis  with  respect 
to  the  high  energy  physics  research  program. 

Tentative  Agenda 

Friday,  September  11, 1992,  and  Saturday, 
September  12, 1992 

— Discussion  of  National  Science  Foundation 
(NSF)  Elementary  Partide  Physics 
Programs 


— ^Discussion  of  Department  of  Energy  (DOE) 
High  Energy  Physics  Programs 
— Discussion  of  Department  of  Energy 
Superconducting  Super  Collider  (SSC) 
Project  Activities 

— ^Presentation  and  Discussion  of  the 
Superconducting  Super  Collider 
Laboratory's  Current  Program 
— Reports  on  the  Discussions  of  Topics  of 
General  Interest  in  High  Bnergy  ^ysics 
— ^Public  Comment  (10  minute  rule) 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment,  facilitate 
the  orderly  conduct  of  business.  Any  member 
of  the  public  who  wishes  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  the  Executive  Secretary  at  the 
address  or  telephone  number  listed  above. 
Requests  must  be  received  at  least  5  days 
prior  to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation  on 
the  agenda. 

Minutes:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  Room 
1E^190,  Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC  on  August  7, 
1992. 

Maida  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  92-19345  Filed  8-12-92;  8:45  am) 
BILLING  COOC  64SO^>1-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  92-84-NG] 

Allegheny  Energy  Marketing  Co.; 
Application  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  June  30, 1992, 
of  an  application  filed  by  Allegheny 
Energy  Marketing  Company  (Allegheny) 
for  blanket  authorization  to  import  up  to 
183  Bcf  of  Canadian  natural  gas  over  a 
two-year  term  beginning  on  the  date  of 
first  delivery.  Allegheny  intends  to 
utilize  existing  pipeline  facilities  for  the 
transportation  of  the  volumes  to  be 
imported  and  submit  qucnterly  reports 
detailing  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  Intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motioim  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 


written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  September  14, 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allyson  C.  Reilly.  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-094.  FE-53, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-0394. 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 

U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION: 

Allegheny  is  a  Delaware  general 
partnersUp  whose  general  partners  are 
GEMCO  Ventures  Inc.  and  Endevco  Taft 
Company,  both  Delaware  corporations. 
Alle^eny  proposes  to  import  Canadian 
natui^  gas,  on  its  own  behalf  as  well  as 
on  behalf  of  suppliers  and  purchasers, 
for  sale  on  a  spot  or  short-term  basis  to 
various  customers  in  the  United  States, 
including,  but  not  limited  to.  industrial 
customers,  local  distribution  companies 
and  municipalities. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  whi(^  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  Is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  these  matters  as  they 
relate  to  the  requested  import  authority. 
The  applicant  asserts  that  imports  made 
under  this  arrangement  would  be 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  these  assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

PuUic  Cmnment  Procedures 

In  response  to  this  notice,  any  person 
-  may  file  a  protest  motion  to  intervene 
or  notice  of  interventioh,  as  applicable. 
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and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 

The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  conunents 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 

Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Allegheny's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 


docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p jn.,  Monday  throiigh 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  August  6, 1992. 
Charies  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  af  Fossil  Energy. 

[FR  Doc.  92-19337  Filed  8-12-92;  8:45  am] 
BILUNO  CODE  64S0-01-M 


[FE  Docket  No.  92-57-NQ] 

ARCO  Products  Co.,  Division  of 
Atlantic  Richfieid  Co.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  an  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
ARCO  Products  Company,  Division  of 
Atlantic  Richfield  Company,  blanket 
authorization  to  import  up  to  25  Bcf  of 
natural  gas  from  Canada  over  a  two- 
year  term  beginning  on  the  date  of  the 
first  import  after  September  19, 1992. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  O^ice  of 
Fuels  Programs  Docket  Room,  3F-058, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  588-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  August  6, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  92-193338  Filed  8-12-92;  8:45  am] 
BIUJNQ  CODE  64SO-01-H 


IFF.  Docket  No  92-63-NG] 

Goetz  Energy  Corp.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  an  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Goetz  Energy  Corporation  (Goetz), 
authorization  to  import  up  to  140  Bcf  of 
Canadian  natural  gas  beginning  on  the 
date  of  first  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  do<^et  room  is  open 


between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  E)C,  August  6, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  af  Fassil  ^ergy. 

[FR  Doc.  92-19339  Filed  8-12-92;  8:45  am] 
BIUJNQ  CODE  e460-01-M 


[FE  Docket  No.  92-83-NG] 

Graham  Energy  Marketing  Corp.; 
Application  for  Blanket  Authorization 
To  Import  Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  June  25, 1992, 
as  amended  July  31, 1992,  of  an 
application  filed  by  Graham  Energy 
Marketing  Corporation  (GEMC) 
requesting  blanket  authorization  to 
import  up  to  183  Bcf  of  natural  gas  from 
Canada  over  a  two-year  period 
begirming  with  the  date  of  first  delivery. 
GEMC  intends  to  use  existing  pipeline 
facilities,  and  would  submit  quarterly 
reports  of  its  transactions. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  September  14, 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585:  (202)  586-9478. 
FOR  FURTHER  INFORMATION: 

Thomas  Dukes,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-070, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  (202)  586-9590 
Diane  Stubbs,  Office  of  Assistant 
General  Coimsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585;  (202)  586-6667. 
SUPPLEMENTARY  INFORMATION:  GEMC,  a 
Delaware  corporation  with  its  principal 
offices  in  Covington,  Louisiana,  is  a 
wholly-owned  subsidiary  of  Braeloch 
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Holding  Inc.  GEMC  proposes  to  import 
gas  for  sale  to  a  variety  of  U.S. 
customers  for  whom  GEMC  may  act  as 
agent.  The  gas  will  be  purchased  under 
short-term,  market-responsive  contracts, 
and  will  be  imported  at  existing  points 
along  the  international  border. 

The  decision  on  the  request  for  import 
authority  will  be  made  consistent  with 
the  DOE’S  gas  import  policy  guidelines, 
under  which  the  competitiveness  of  an 
import  arrangement  in  the  market 
served  is  the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  6684,  February  22, 1984). 
Parties  should  comment  on  the  issue  of 
competitiveness  as  set  forth  in  those 
guidelines.  GEMC  asserts  its  proposed 
import  will  be  competitive.  Parties 
opposing  GEMC's  request  for  import 
authorization  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comments  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 

The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention  and  written  comments  must 
meet  the  requirements  that  are  specified 
by  the  regulations  in  10  CFR  part  590. 
Protests,  motions  to  intervene,  notices  of 
intervention,  requests  for  additional 
procedures,  and  vmtten  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs  at  the  address  listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 


party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file* 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  trial-type  hearing  must  show  that 
they  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  GEMC's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  docket 
room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  August  6, 
1992. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Off  ice  of  Fossil  Energy. 

[FR  Doc.  92-19346  Filed  8-12-92;  8:45  am] 
BIUJNG  CODE  6450-01-M 


[FE  Docket  No.  92-20-NG] 

Hadson  Power  Partners  of  Rensselaer; 
Order  Granting  Long>Term 
Authorization  To  Import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy  DOE. 
action:  Notice  of  an  order. 

summary:  The  Office  of  Fossel  Energy 
of  the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Hadson  Power  Partners  of  Rensselaer  ■* 
authorization  to  import  up  to  18,000  Mcf 
of  Canadian  natural  gas  per  day  over  a 
20-year  period  beginning  on  the  date  of 
commercial  operation  of  its  79-megawatt 
cogeneration  plant  to  be  constructed  at 
Rensselaer.  New  York.  The  facility  is 
expect  to  be  in  service  by  February  1994. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW„  Washington,  DC  20585, 


(202)  585-9478.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  August  6, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs.  Office  of  Fossil  Energy. 

[FR  Doc.  92-19344  Filed  8-12-92:  8:45  am] 
BILLING  CODE  64S0-01-M 


[FE  Docket  No.  92-68-NG] 

Northern  Natural  Gas  Co.,  Application 
for  Long-Term  Authorization  To 
Export  and  Import  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  June  8, 1992,  of 
an  application  filed  by  Northern  Natural 
Gas  Company  (Northern)  for 
authorization  to  export  and  import  up  to 
60,000  Mcf  per  day  of  natural  gas  to  and 
from  Canada  beginning  on  the  effective 
date  of  the  requested  authority  through 
December  31, 1997.  Northern  intends  to 
utilize  existing  pipeline  facilities  for  the 
transportation  of  the  volumes  to  be 
exported  and  imported  and  would 
submit  quarterly  reports  detailing  each 
transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  September  14, 1992. 
ADDRESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F-056, 
FE-50, 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allyson,  C.  Reilly,  Office  of  Fuels 
FYograms,  Fossil  Energy,  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  3F-094,  FE-53. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585;  (202)  585-9394 
Diane  Stubbs.  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14, 1000 
Independence  Avenue,  SW.. 
Washington.  DC  20585:  (202)  586-6667. 
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SUPPLEMENTARY  INFORMATION: 

Northern,  a  Delaware  corporation  with, 
its  principal  place  of  business  in  Omaha, 
Nebraska,  is  engaged  in  the  purchase, 
transmission,  and  sale  of  natural  gas. 
Northern  was  authorized  by  the  Federal 
Power  Commission  in  1972  (47  FPC 1202) 
to  export  to  Canada  at  the  Montana- 
Saskatchewan  border  near  Willow 
Creek,  Saskatchewan,  up  to  150,000  Mcf 
per  day  of  natural  gas  produced  in  the 
Tiger  Ridge  area  of  Montana.  The 
exported  natural  gas  is  transported 
across  Canada  to  the  Manitoba- 
Minnesota  border  near  Emerson, 
Manitoba  where  it  is  imported  by 
Northern  to  serve  its  U.S.  markets.  The 
Montana  natural  gas  is  neither 
consumed  nor  stored  in  Canada.  This 
authority,  according  to  Northern's 
application,  expires  October  31, 1992. 

By  its  application  in  this  docket. 
Northern  seeks  authority  to  export  up  to 
60,000  Mcf  per  day  of  gas  to  Many 
Islands  Pipe  Lines  (Canada)  Limited 
(MIP),  a  natural  gas  pipeline  in 
Saskatchewan.  Northern  would 
purchase  the  natural  gas  from  U.S. 
producers  in  the  Tiger  Ridge  and 
Sherard  Montana  areas  and  transport 
the  natural  gas  to  Willow  Creek,  ^om 
this  point,  MIP  would  transport  the  gas 
to  an  interconnection  with  'TransCanada 
Pipelines  Limited  (TransCanada)  at 
Herbert,  Saskatchewan,  where  the  gas 
would  be  delivered  to  TransCanada  for 
the  accoimt  of  Many  Island  Natural  Gas 
(Canada)  Limited  (MING).  MING  would 
ship  Northern’s  Montana  volumes  on 
TransCanada  from  Herbert, 
Saskatchewan  to  an  interconnection 
with  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes)  at 
Emerson,  Manitoba.  At  this  point 
Northern  proposes  to  reimport  the  60,000 
Mcf  per  day  as  system  supply  for  resale 
to  its  U.S,  customers.  Northern  states 
this  transportation  arrangement  is  the 
only  economic  and  most  operationally 
efficient  way  natural  gas  from  the 
Montana  producing  areas  can  reach 
Northern’s  north-end  market. 

The  decision  on  the  application  for 
export/import  authority  will  be  made 
consistent  with  the  DOE’s  gas  policy 
guidelines  (49  FR  6684,  February  22, 
1984).  According  to  the  application, 
natural  gas  would  be  exported  and 
imported  solely  as  part  of  Northern’s 
system  supply,  and  would  not  be  sold  or 
stored  in  Canada.  Consequently,  DOE 
believes  the  only  relevant  issue  in  this 
case  is  the  potential  impact,  if  any,  of 
Northern’s  transportation  arrangements. 
Parties,  especially  those  that  may 


oppose  this  application,  should  comment 
in  their  responses  on  these  matters  as 
they  relate  to  the  requested  export  and 
import  authority. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq., 
requires  DOE  to  give  appropriate 
consideration  to  the  enviroiunental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibiUties. 

Public  Cmnment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 

The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specihed  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties’  written 
comments  and  replies  thereto. 

Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 


advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be. provided  to  ail 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316, 

A  copy  of  Northern’s  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  August  6, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  FueJs 
Programa,  Office  of  Fossil  ^ergy. 

(FR  Doc.  92-19341  Filed  8-12-92;  8:45  am) 
BILUNQ  COOK  S4S0-01-M 


[FE  Docket  Na  92-53-NG] 

Panda  Resources,  Inc4  Order  Granting 
Blanket  Authorization  To  import 
Natural  Gas  From  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  order. 

summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Panda  Resources,  Inc.  blanket 
authorization  to  import  up  to  100  Bcf  of 
natural  gas  from  Canada  over  a  two- 
year  term,  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  do^et  room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478,  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
federal  holidays. 

Issued  in  Washington,  DC,  August  6, 1992. 
Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy- 
(FR  Doc.  92-19340  Filed  8-12-92;  8:45  am] 
BILUNO  CODE  6450-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-4195-21 

Nonroad  Engines  and  Vehicles; 

Meeting 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  meeting. 

SUMMARY:  On  August  26, 1992,  the 
Environmental  Protection  Agency  (EPA) 
vsnll  meet  with  representatives  of  the 
Outdoor  Power  Equipment  Institute 
(OPEI)  and  the  Engine  Manufacturers 
Association  (EMA)  to  discuss  the 
technical  characteristics,  emissions,  and 
general  regulatory  issues  related  to 
nonroad  engines  under  50  horsepower. 
EPA  is  planning  to  attend  this  meeting  at 
the  request  of  industry  representatives. 

DATES:  The  meeting  will  be  held  on 
August  26. 1992. 

ADDRESSES:  The  meeting  will  be  held  at 
9  a.m.  at  the  Best  Western  Domino's 
Farm  Hotel,  3600  Plymouth  Rd..  Ann 
Arbor.  MI  48105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Betsy  McCabe,  Certification 
Division,  U.S.  EPA  National  Vehicle  and 
Fuel  Emissions  Laboratory.  2656 
Pl5Tnouth  Rd.,  Ann  Arbor,  MI  48105. 
Telephone:  (313)  668^344.  . 

SUPPLEMENTARY  INFORMATION:  A  public 
workshop  was  held  on  March  11, 1992 
(57  FR  5^8]  to  solicit  information  on 
technical  characteristics,  emissions, 
potential  regulatory  strategies,  and 
general  regulatory  issues  related  to 
noiu'oad  engines  under  50  horsepower. 
As  a  result  of  that  public  workshop, 

OPEI  and  EMA  have  approached  EPA 
and  expressed  an  interest  in  working 
cooperatively  with  EPA  as  EPA  explores 
the  possibility  of  developing  regulations 
for  nonroad  engines  under  50 
horsepower.  EPA  recognizes  that 
continuing  involvement  by  the 
manufacturing  and  environmental 
communities  is  essential  as  EPA 
explores  the  need  for  and  feasibility  of 
regulatory  strategies  for  nonroad 
engines.  EPA  is  publishing  this  notice  in 
order  to  ensure  that  other  interested 
parties  have  the  opportunity  to  attend 
this  and  any  subsequent  meetings  if  they 
wish. 

Dated:  August  6, 1992. 

Michael  Shapiro, 

Acting  Assistant  Administrator.  Air  and 
Radiation. 

(FR  Doc.  92-19327  Filed  8-12-92;  8:45  am) 
BILLING  CODE  6S60-5(Mi 


[FRL-4194-6] 

Superfund  Program;  Procedures  for 
CERCLA  Section  106(b) 
Reimbursement  Petitions 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  availability. 

SUMMARY:  The  Agency  is  announcing 
today  the  availability  of  its  “Guidance 
on  Procedures  for  Submitting  CERCLA 
section  106(b)  Reimbursement  Petitions 
and  on  EPA  Review  of  Those 
Petitions,’’OSWER  Directive  #9833.5 
(June  29, 1992),  in  order  to  inform  the  - 
public  on  this  important  aspect  of  the 
Superfund  Program.  This  document 
provides  guidance  to  EPA’s  regional 
offices  and  respondents  who  received 
an  Administrative  Order.  This  guidance 
provides  procedures  for  submitting 
petitions  for  reimbursement  under 
CERCLA  section  106(b)  and  EPA’s 
review  of  those  petitions.  The  Agency 
believes  this  guidance  will  clarify  the 
reimbursement  process. 

ADDRESSES:  To  obtain  a  copy  of  this 
guidance  contact  the  National  Technical 
Information  Service  at  (703)  487-4650  or 
1-800-553-NTIS.  The  NTIS  order 
number  is  PB  92-963610. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Zimmerman,  U.S.  Environmental 
Protection  Agency,  Office  of  Waste 
Programs  Enforcement,  OS-510.  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
260-2034. 

Dated:  July  28.  .1992. 

Don  R.  Clay, 

Assistant  Administrator,  Office  of  Solid 
Waste  and  Emergency  Response. 

(FR  Doc.  92-19180  Filed  8-12-92:  8:45  am] 
BILLING  CODE  6580-60-M 


FEDERAL  MARITIME  COMMISSION 

Port  Authority  of  New  York  and  New 
Jersey/Maher  Terminals,  Inc., 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 


Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200630-003. 

Title:  Port  Authority  of  New  York  & 
New  Jersey/  Maher  Terminals,  Inc. 
Terminal  Agreement. 

Parties:  The  Port  Authority  of  New 
York  and  New  Jersey  Maher  Terminals, 
Inc.  (“Maher"). 

Synopsis:  The  subject  modification 
permits  Maher  the  continued  use  of  the 
open  area  adjacent  to  its  Tripoli  Street 
Container  Terminal  through  September 
30, 1992. 

Agreement  No.:  203-010099-010. 

Title:  International  Council  of 
Containership  Operators. 

Parties:  American  President  Lines, 

Ltd., 

A.P.  Moller  (Maersk  Line), 

Blue  Star  Line  Ltd., 

Ben  Line  Containers  Ltd., 

Compagni'e  Generate  Maritime, 
Compagnie  Maritime  Beige  S.A., 
Crowley  Maritime  Corporation, 
Hamburg-Sudamerikanische 
Dampfschiffahrt-Gesellschaft  Eggert 
&  Amsinck  (Columbus  Line), 
Hapag-Uoyd  AG,  Kawasaki  Kisen 
Kaisha,  Ltd., 

Koninklijke  Nedlloyd  Group  N.V., 
Lykes  Bros.  Steamship  Co.,  Inc.,  - 
Mitsui  OSK  Lines,  Ltd., 

Neptune  Orient  Lines  Ltd., 

Nippon  Yusen  Kaisha, 

Orient  Overseas  Container  Line  Ltd., 

P  &  O  Containers  Ltd., 

Land  Service,  Inc., 

Societa  Finaziari  Marittima  (Finmare), 
South  African  MaHne  Corp.  Ltd., 

The  Australian  National  Line, 
Transatlantic  Shipping  Co,,  Ltd., 
Transportacion  Maritima  Mexicana, 
S.A.  de  C.V., 

United  Arab  Shipping  Company 
(S.A.G.), 

Wilh.  Wilhelmsen, 

Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
will  delete  Ben  Line  Containers  Ltd.  as  a 
party  to  the  Agreement. 

Agreement  No.:  203-011383. 

Title:  Venezuelan  Discussion 
Agreement. 

Parties:  Compania  Anonima 
Venezolana  de  Navegacion 
King  Ocean  Services  de  Venezuela, 
S.A. 

Venezuela  Transport  Line,  Inc. 

Synopsis:  The  proposed  Agreement 
will  authorize  the  parties  to  discuss, 
exchange  information,  and  agree  upon 
all  aspects  of  transportation  and  service, 
including  rates,  service  items,  rules, 
service  contracts,  brokerage,  and 
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policing  and  cargo  inspection  systems  in 
the  trade  between  United  States  ports 
(including  Puerto  Rico],  and  ports  in 
Venezuela,  and  inland  and  coastal 
points  via  such  ports.  The  parties  have 
no  obligation  under  this  A^eement, 
other  than  voluntarily,  to  adhere  to  any 
consensus  or  agreement  reached.  The 
parties  have  requested  a  shortened 
review  period. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  7, 1992. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  92-19230  Filed  8-12-92;  8:45  am] 
BIUING  CODE  673(M>1-M 


FEDERAL  TRADE  COMMISSION 

[Docket  No.  9233] 

Harold  A.  Honickman,  et  al.;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
action:  Amending  order. 

summary:  This  order  reopens  the 
proceeding  and  amends  the  consent 
order  issued  in  1991  by  deleting  the 
ninety-day  reporting  requirement  in  the 
Hrst  clause  of  paragraph  V(A],  and  by 
correcting  the  syntax  of  paragraph 
II(A](2]. 

DATES:  Consent  Order  issued  July  25, 

1991.  Amending  Order  issued  July  20, 

1992.  » 

FOR  FURTHER  INFORMATION  CONTACr. 

Constance  Salemi,  FTC/S-3302, 
Washington,  DC  20580.  (202]  326-2643. 
SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  Harold  A.  Honickman,  et  al. 
The  prohibited  trade  practices  and/or 
corrective  actions  as  set  forth  at  56  FR 
38446,  are  amended,  in  part,  as  indicated 
in  the  summary. 

(Sec.  8.  38  Stat.  721;  15  U.S.C.  46.  Interpret  or 
apply  sec.  5,  38  Stat.  719,  as  amended;  sec.  7, 
38  Stat.  731,  as  amended:  15  U.S.C.  45, 18) 
Donald  S.  Clark, 

Secretary. 

(FR  Doc.  92-19330  Filed  8-12-92;  8:45  am] 
BiLUNG  CODE  e750-01-M 


[Dkt  C-3385] 

Sandoz  Pharmaceuticals  Corporation; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 


‘  Copies  of  the  Amending  Order  are  available 
from  the  Commission’s  Public  Reference  Branch.  H- 
130. 6th  a  Pa.  Ave.,  NW.,  Washington.  DC  20580. 


ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
New  Jersey-based  company  from 
requiring  any  purchaser  of  clozapine,  a 
schizophrenia  drug,  or  a  patient  taking 
clozapine  sold  by  Sandoz,  to  buy  other 
goods  or  services  from  the  respondent  or 
anyone  designated  by  the  respondent.  In 
addition,  the  consent  order  requires  that, 
if  any  company  needs  information  about 
patients  who  have  had  adverse 
reactions  to  clozapine,  the  respondent 
must  provide  that  information  on 
reasonable  terms. 

dates:  Complaint  and  Order  issued  July 
28, 1992. » 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Berg,  FTC/S-3308,  Washington, 
DC  20580.  (202]  326-2960. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  July  3, 1991,  there  was 
published  in  the  Federal  Register,  56  FR 
30577,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Sandoz 
Pharmaceuticals  Corporation,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60] 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  Hied  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6, 38  Stat.  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45} 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  92-19331  Filed  8-12-92;  8:45  am] 
BtLUNO  CODE  6750-01-M 


’  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  the  concurring  statement  of 
Commissioner  Azcuenaga  are  available  from  the 
Commission’s  Public  Reference  Branch.  H-130, 6th 
Street  ft  Pennsylvania  Avenue,  NW.,  Washington, 
DC  20580. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Seventh  National  Conference  on 
Chronic  Disease  Prevention  and 
Control 

The  Centers  for  Disease  Control 
(CDC],  the  Association  of  State  and 
Territorial  Health  Officials,  and  the 
Association  of  State  and  Territorial 
Chronic  Disease  Program  Directors 
(ASTCDPD]  will  cosponsor  the 
following  meeting. 

Name:  Seventh  National  Conference  on 
Chronic  Disease  Prevention  and  Control: 
Prevention:  Can  It  Be  Marketed,  Managed, 
and  Make  a  Difference? 

Times  and  Dates:  Registration — 12  noon-6 
p.m.,  October  20, 1992,  and  througliout  the 
conference. 

8:30  a.m.-5  p.m.,  October  21-22, 1992 
8:30  a.m.-ll  a.m.,  October  23, 1992. 

The  preregistration  deadline  is  September 
17, 1992. 

Preregistration  fee  is  $40;  on-site 
registration  fee  is  $45.  Make  checks  payable 
to  ASTCDPD  and  mail  to  Chronic  Disease 
Conference,  Pace  Enterprises,  Inc.,  17 
Executive  Park  Drive,  suite  200,  Atlanta. 
Georgia  30329. 

Place:  Salt  Lake  Hilton,  150  West  5th 
Street,  Salt  Lake  City,  Utah  84101,  telephone 
800/421-7602  or  801/532-3344.  Conference 
attendees  receive  special  room  rates  of  $70 
for  single  or  double  occupancy.  Reservations 
should  be  made  directly  with  the  hotel. 

Status:  Open  to  the  public,  limited  only  by 
available  space. 

Purpose:  Attendees  from  around  the  nation 
and  the  world  will  have  both  structured  and 
informal  opportunities  to  exchange 
information,  skills,  knowledge,  and 
experiences  related  to  chronic  disease 
prevention  and  control. 

Matters  to  be  Discussed:  Topics  to  be 
presented  will  include  future  implications  for 
prevention  and  public  health;  behavioral 
research;  chronic  disease  prevention  and 
control  in  the  work  site;  cancer  prevention 
and  control;  reaching  children,  adolescents, 
and  the  underserved;  smoking  and  health; 
and  minority  health  in  chronic  disease 
prevention  and  control. 

Contact  Person  For  More  Information:  Mr. 
Jack  Friel,  Chief.  Conference  Management 
Operations,  National  Center  for  Chronic 
Disease  Prevention  and  Health  Promotion, 
CDC,  1600  Clifton  Road,  NE.,  Mailstop  K-43, 
Atlanta,  Georgia  30333,  telephone  404/488- 
5390. 

Dated:  August  6, 1992. 

Robert  L.  Foster, 

Assistant  Director  for  Special  Programs, 
Office  of  Program  Support,  Centers  for 
Disease  Control. 

(FR  Doc.  92-19332  Filed  8-12-92;  845  am] 
BILUNQ  CODE  4160-16-41 
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Agency  for  Health  Care  PoHcy  and 
Research 

Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  appendix  2),  announcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
the  month  of  August  1992: 

Name:  Feasibility  Study:  Overcoming 
Barriers  to  Integration  and 
Implementation  of  Clinical  Information 
Management  Systems. 

Dates  and  Times:  August  11. 1992,  9 
a.m. 

Place:  Executive  Office  Center,  2101 
East  Jefferson  Street,  Suite  502, 

Rockville,  Maryland  20852. 

This  meeting  will  be  closed  to  the 
public. 

Purpose:  The  Subcommittee’s  charge 
is  to  provide,  on  behalf  of  the  Health 
Care  Policy  and  Research  Contracts 
Review  Committee,  advice  cmd 
recommendations  to  the  Secretary  and 
to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR) 
regarding  the  scientific  and  technical 
merit  of  contract  proposals  submitted  in 
response  to  a  specific  Request  for 
Proposals.  AHCPR  has  a  strong  interest 
in  understanding  the  sociological, 
organizational,  technological,  and 
financial  barriers  that  impede  progress 
toward  implementation  and  utilization 
of  integrated  clinical  information 
management  systems  to  improve  the 
delivery  of  health  services.  The  purpose 
of  this  contract  is  to  determine  the 
feasibility  of  studying  the 
implementation  of  integrated  clinical 
information  management  systems  (used 
for  patient  care,  administrative 
management  and  financial  control)  in  a 
representative  variety  of  health  care  * 
delivery  settings. 

Agenda:  The  session  of  this 
Subcommittee  will  be  devoted  entirely 
to  the  technical  review  and  evaluation 
of  contract  proposals  submitted  in 
response  to  a  specific  Request  for 
Proposals.  The  Administrator,  AHCPR, 
has  made  a  formal  determination  that 
this  meeting  will  not  be  open  to  the 
public.  This  is  necessary  to  protect  the 
free  exchange  of  views  and  avoid  undue 
interference  with  Committee  and 
"  Department  operations,  and  safeguard 
confidential  proprietary  information  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  that  may  be  revealed  during 
the  sessions.  This  is  in  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  appendix  2, 


Department  regulations,  45  CFR 
11.5(a)(6),  and  procurement  regulations, 
48  CFR  315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact 
Karen  Harris,  Office  of  Management, 
Management  Systems  and  Services 
Branch,  Agency  for  Health  Care  Policy 
and  Research,  Executive  Office  Center, 
2101 E.  Jefferson  Street,  suite  601, 
Rockville,  Maryland  20852,  (301)  227- 
8441. 

Dated;  August  6, 1992. 

J.  Jarrett  Clinton, 

Administrator. 

[FR  Doc.  92-19229  Filed  8-12-92;  8:45  am] 
BILUNG  C006  4160-«MI 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-060-025440-10-ZBB8] 

Amended  Notice  of  Availability  of  Final 
Environmental  Impact  statement  and 
Report  for  the  proposed  Eagle 
Mountain  LandfHI,  Riverside  County, 
California 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Amended  notice  of  availability. 


summary:  The  original  Notice  of 
Availability  as  cited  in  the  Federal 
Register/Vol.  57,  No.  140,  Page  32229, 
Tuesday,  July  21, 1992  is  hereby 
amended  to  aimounce  a  revision  of  the 
date  the  document  will  be  available  for 
public  review.  The  Final  Environmental 
Impact  Statement  and  Report  for  the 
Proposed  Eagle  Mountain  Landfill  in 
Riverside  County,  California  will  be 
available  on  August  7, 1992. 

Comments  on  the  environmental 
documents  of  the  project  will  be 
accepted  by  the  BLM  for  a  30  day  period 
ending  September  7, 1992.  Your 
comments  will  be  considered  in  arriving 
at  BLM’s  decision  on  the  land  exchange 
and  right  of  way  actions.  Please  send 
your  comments  to  Bureau  of  Land 
Management,  Palm  Springs-South  Coast 
Resources  Area,  Attn:  Steve  Nagle  63- 
500  Garnet  Ave.,  P.O.  Box  2000,  N.  Palm 
Springs,  CA  92258-2000! 

Dated:  August  6, 1992. 

Thomas  Gey, 

Asst.  Area  Manager. 

[FR  Doc.  92-19297  Filed  8-12-92:  8:45  am] 
BILLING  CODE  43t0-40-M 


IMT-03(M)2-4350-011 

Dickinson  District  Advisory  Council 
Meeting 

ac^ncy:  Bureau  of  Land  Management, 
Dickinson  District  Office,  Interior. 
ACTION:  Notice  of  meeting. 

summary:  a  meeting  of  the  Dickinson 
District  Advisory  Council  will  be  held 
Wednesday,  September  16, 1992.  The 
meeting  will  begin  at  8  a.m.  in  the 
Dickinson  District  Conference  Room, 
2933  Third  Avenue  West,  Dickinson, 
North  Dakota.  The  agenda  will  include; 

(1)  Land  ownership  adjustment  program; 

(2)  Wild  horse  and  burro  adoptions;  (3) 
Oil  and  gas  program  update;  and  (4) 
Weed  update. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  coimcil’s 
consideration.  Anyone  wishing  to  make 
oral  statements  should  make  prior 
arrangements  with  the  District  Manager. 
Summary  minutes  of  the  meeting  will  be 
maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  during  regular 
business  hours  within  30  days  following 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Burger,  District  Manager,  Bureau 
of  Land  Management,  2933  Third 
Avenue  West,  Dickinson,  North  Dakota 
58601. 

Dated:  August  3, 1992. 

Douglas  J.  Burger, 

District  Manager. 

[FR  Doc.  92-19298  Filed  8-12-92;  8:45  am) 
BILLING  CODE  43tO-ON-M 

[CO-070-4320-12-241A1 

Grand  Junction  District  Grazing 
Advisory  Board;  Meeting 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  of  Meeting  of  Grand 
Junction  District  Advisory  Board. 

summary:  Notice  is  hereby  given  that  a 
meeting  of  the  Grand  Junction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday,  September  10, 1992.  The 
meeting  will  convene  in  the  conference 
room  at  the  Bureau  of  Land 
Management,  Glenwood  Springs 
Resource  Area  Office,  50629  Highway  6 
&  24,  Glenwood  Springs,  Colorado  at  9 
a.m. 

SUPPLEMENTARY  INFORMATION*.  The 

agenda  for  the  meeting  will  include:  (1) 
Introduction;  (2)  Election  of  Officers  (3) 
Minutes  of  the  previous  meeting;  (4) 
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Colorado  Range  Update;  (5)  AMP  Status; 

(6)  Inter-action  with  Advisory  Council; 

(7)  HRM  Training;  (8)  Domestic  Sheep/ 
Bighorn  Sheep  Policy;  (9)  Resource  Area 
Issue  Briefing;  (10)  Status  of  Current 
Range  Projects;  (11)  Advisory  Board 
Project  Proposals;  (12)  Public 
Presentations;  (13)  Arrangements  for  the 
next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3  p.m. 
and  3:30  p.m.  or  file  written  statements 
for  the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager.  Bureau  of 
Land  Management,  2815  H  Road.  Grand 
Junction,  Colorado  81506  by  September 
10, 1992.  Depending  on  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Minutes  of  the  Board  Meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours)  after  thirty  (30)  days  following 
the  meeting. 

Further  information  on  the  meeting 
may  be  obtained  at  the  above  address, 
or  by  calling  (303)  244-3076, 

Tim  Hartzell, 

District  Manager. 

[FR  Doc.  92-19289  Filed  8-12-92;  8:45  am] 
BILUNG  CODE  431(KiB-M 


(MT-060-92-4320-02-ADVB] 

Lewlstown  District  Grazing  Advisory 
Board;  Meeting 

agency:  Bureau  of  Land  Management, 
Lewistown  District  Office. 

ACTION:  Notice  of  Grazing  Advisory 
Board  Meeting. 

summary:  The  Lewistown  District 
Grazing  Advisory  Board  will  meet 
September  15, 1992.  The  agenda  will  be: 
10  a.m. — ^Fiscal  Year  1992  Range 
Improvement  Accomplishments. 

10:30  a.m. — ^Fiscal  Year  1993  Planned 
Range  Improvement  Projects. 

11:30  a.m. — Weed  Control. 

12  Noon — ^Lunch 

1  p.m. — Prairie  Dog  Surveys/Ferret 
Reintroduction. 

1:30  p.m. — Allotment  Management 
Plans. 

2:30  p.m. — Grazing  Administration. 

Public  comment  will  be  sought  at  the 
end  of  each  agenda  item. 

LOCATION:  Public  Library,  Malta, 
Montana. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Mari,  District  Manager,  Bureau 


of  Land  Management,  P.O.  Box  1160, 
Lewistown,  Montana  59457. 
SUPPLEMENTARY  INFORMATION:  The 
Lewistown  District  Grazing  Advisory 
Board  is  authorized  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C., 
Appendix  1.  The  board  advises  the 
Lewistown  District  Manager  concerning 
the  development  of  allotment 
management  plans  and  the  utilization  of 
range  betterment  fimds. 

Dated:  July  31, 1992. 

B.  Gene  Miller, 

Associate  District  Manager. 

(FR  Doc.  92-18982  Filed  8-12-92;  8:45  am] 
BILUNG  CODE  4310-DN-M 


[WY-040-02-4320-12] 

Rock  Springs  District  Grazing 
Advisory  Board;  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  meeting  of  the  Rock 
Springs  District  Grazing  Advisory 
Board. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Rock  Springs  District 
Grazing  Adivisory  Board.  Notice  of  this 
meeting  is  required  under  Public  Law 
92-463. 

DATES:  September  10, 1992, 9  a.m.  until  4 
p.m.  and  September  11, 1992, 9  a.m.  until 
3  p.m. 

ADDRESSES:  The  new  Pinedale  Resource 
Area  Office,  Bureau  of  Land 
Management,  432  Mill  Street,  Pinedale, 
Wyoming  82941. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marlowe  E.  Kinch,  District  Manager, 
Rock  Springs  District,  Bureau  of  Land 
Management,  P.O.  Box  1869,  Rock 
Springs,  Wyoming,  82902-1869,  (307) 
382-5350. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include  a 
tour  of  South  LaBarge  Common 
Allotment  on  September  10, 1992.  On 
September  11, 1992,  the  agenda  will 
include: 

1.  Introductions  and  opening  remarks 

2.  Election  of  a  Chairman  and  Vice- 
Chairman 

3.  Slate  Creek  AMP  development 

4.  Pine  Mountain  AMP  operation/ 
monitoring 

5.  Improvements  proposed  for 
completion  in  lhf93  with  range 
betterment  (8100)  funds 

6.  Riparian/wetland  inventory 

7.  District  wildlife  program 

8.  Update  on  wild  horse  gathering 

9.  BLM  2015 

10.  Public  comment  period 


The  meeting  is  open  to  the  public. 

Tour  participants  will  meet  at  the 
Chevron  Country  Store  in  LaBarge, 
Wyoming,  at  9  a.m.  Transportation  is 
required  for  the  tour  part  of  the  meeting. 
Four  wheel  drive  vehicles  will  be 
needed.  Interested  persons  may  make 
oral  statements  to  the  Board  between 
2:30  and  3  p.m.,  September  11, 1992,  or 
file  written  statements  for  the  Board’s 
consideration.  Anyone  wishing  to  make 
an  oral  presentation  should  notify  the 
District  Manager,  Bureau  of  Land 
Management,  Highway  191  North,  P.O. 
Box  1869,  Rock  Springs,  Wyoming, 
82902-1869,  by  September  9, 1992. 
Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager. 

Minutes  of  the  meeting  will  be 
maintained  in  the  District  Office  and 
will  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting. 

Marlowe  E.  Kinch, 

District  Manager. 

(FR  Doc.  92-19294  Filed  8-12-92;  8:45  am] 
BILLING  CODE  <31l>-22-M 


[ID-030-02-4332-10] 

Motor  Vehicle  Use  Restrictions;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
DOI. 

ACTION:  Restricted  vehicle  use,  closure 
order. 


SUMMARY:  Notice  is  hereby  given  in 
accordance  with  title  43  Group  8000- 
Recreation  Programs,  and  in  accordance 
with  the  principles  established  by  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  the  National 
Environmental  Policy  Act  of  1969,  that 
certain  lands  located  in  the  Sand 
Mmmtain  Wilderness  Study  Area 
(WSA)  which  includes  the  area  known 
as  the  St.  Anthony  Sand  Dunes  in 
Fremont  and  Jefferson  County,  Idaho  are 
restricted  to  unlicensed  off-road 
vehicles.  This  would  include  ATV's  (3  & 
4  wheelers),  dual  pmpose  and  off-road 
motorcycles,  and  dune  buggies  or  dune 
rails.  All  licensed  vehicles  (with  the 
exception  of  dual  purpose  motorcycles), 
including  passenger  automobiles,  trucks, 
pickup  campers,  camp  trailers,  self- 
contained  campers  and  similar  vehicles 
are  prohibited.  All  permitted  ORV  use 
must  occur  on  the  open  sand  areas,  or 
on  roads  and  traits  specifically  signed 
open.  ORV  use  is  prohibited  on  roads 
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and  trails  not  signed  open.  Glass 
containers  for  food  and  beverage  are 
prohibited  within  the  boimdaries  of  the 
WSA.  Safety  equipment  such  as 
helmets,  boots,  protective  clothing  are 
strongly  recommended.  Each  vehicle  is 
required  to  have  a  “whip  flag"  not  less 
than  six  (6)  feet  in  length  wiUi  brightly 
colored  material  on  the  end  of  the  flag. 

Studies,  observations,  and  WSA 
surveillance  have  shovra  that  vehicles 
specifically  designed  for  sand  dunes  and 
all  terrain  use  (such  as  dune  buggies, 
ATV’s,  motor  cycles)  do  not  impair  the 
wilderness  values  as  long  as  the  use 
occurs  on  open  sand  areas.  However, 
any  damage  to  surrounding  vegetation 
and  creation  of  new  trails,  ways,  or 
roads  violates  the  Interim  Management 
Policy  and  impairs  wilderness  values. 

Studies  and  observations  have  also 
shown  that  Four  wheel  drive  vehicles. 
Four  wheel  drive  vehicles  with  camper 
or  pulling  travel  trailers,  and  self 
contained  motorized  campers  contribute 
to  litter  problems,  damage  to  wetland 
area,  and  damage  to  vegetated  areas  in 
the  WSA.  Motorized  camping  around 
the  Dry  Lakes  area  in  the  south  central 
portion  of  the  WSA  in  particular  has  or 
is  very  likely  to  impair  the  area’s 
wilderness  values.  Overnight  camping 
where  tents  are  used  has  not  been 
impairing  nor  has  a  significant  potential 
for  impairment  of  wilderness  values. 

Part  of  the  Sand  Mountain  WSA  is 
affected  by  a  seasonal  closure  of  all 
vehicles  from  December  1  to  March  31  of 
each  year.  The  Nine  Mile  Knoll  Area  of 
Critical  Environmental  Concern  was 
established  to  protect  wintering  wildlife 
and  this  35,026  acre  area  is  closed  to  all 
motorized  vehicles  (Federal  Renter 
Vol.  52,  No.  228,  Friday,  November  27, 
1989). 

This  restricted  vehicle  use  and  closure 
order  applies  to  about  21,100  acres  of 
public  land  west  of  St.  Anthony,  Idaho 
and  includes  all  of  the  Sand  Mountain 
WSA.  The  Sand  Mountain  WSA  begins 
about  7  miles  west  of  the  town  of  St. 
Anthony,  Fremont  Coimty,  Idaho.  The 
area  is  bounded  on  the  east  by  a  paved 
county  road  (“Red  Road”),  farmland  on 
the  south  and  west  with  native 
rangeland  on  the  north.  Maps  showing 
the  San  Mountain  WSA  were  published 
in  the  Medicine  Lodge  Wilderness  Study 
and  Final  Environmental  Impact 
Statement  in  1988.  An  information 
handout  has  been  develo{>ed  for  the 
public  with  a  map  showing  the  Sand 
Mountain  WSA  and  open  sand  areas. 
Both  of  these  maps  are  available  at  the 
Bureau  of  Land  Management  Idaho  Falls 
District  Office,  940  Lincoln  Road,  Idaho 
Falls,  Idaho.  The  official  map  of  the 
Sand  Mountain  WSA  is  on  ffie  at  the 
Idaho  Falls  District  Office.  Signs  have 


been  placed  to  identify  boundaries  of 
the  WSA  at  access  points  to  the  area. 

The  official  map  of  the  above 
described  area  is  on  Hie  at  the  Bureau  of 
Land  Management  District  Office,  940 
Lincoln  Rd.,  Idaho  Falls,  ID. 

EFFECTIVE  DATE:  This  reistricted  vehicle 
use  and  closure  order  becomes  effective 
upon  publication  in  the  Federal  Register 
and  shall  remain  in  effect  until  modified 
or  canceled. 

For  further  information  contact:  Lloyd 
H.  Ferguson,  District  Manager,  Bureau  of 
Land  Management,  940  Lincoln  Road, 
Idaho  Falls,  Idaho  83401,  (208)  524-7500. 
Lloyd  H.  Ferguson, 

District  Manager. 

[FR  Doc.  92-19245  Filed  8-12-92;  8:45  am] 
BILUNO  CODE  4310-QQ-M 


[OR-1 10-6334-1 1-G2-3601 

Closures  and  Restrictions;  Oregon 

agency:  Bureau  of  Land  Management 
(BLM),  Interior,  Medford  District  Office. 
ACTION:  Notice  of  closure  and 
restrictions,  in  the  Glendale  Resource 
Area,  Mule  Creek  Area. 

summary:  Pursuant  to  43  CFR  part  8364, 
the  BLM  will  close  designated  areas  of 
the  Glendale  Resource  Area  to 
motorized  vehicles.  Subject  to  valid 
existing  rights  use  of  42.9  miles  of  the 
Mule  Creek  Area  by  motorized  vehicles 
is  prohibited.  This  restriction  will  apply 
year  round.  Any  Bureau  of  Land 
Management  employee,  agent, 
contractor  and  cooperator,  while  in  the 
performance  of  official  duties  is  exempt 
from  this  closure.  The  Bureau  of  Land 
Management  may  authorize  volunteers 
or  other  parties  to  enter  the  area  for 
administrative,  maintenance  or  other 
authorized  purposes.  With  the  exception 
of  law  enforcement,  officials,  individuals 
who  are  authorized  to  use  motor 
vehicles  within  the  restricted  area  shall 
not  carry  firearms  in  vehicles  while  in 
the  restricted  area. 

The  Mule  Creek  area  supports  a  herd 
of  Roosevelt  elk  which  has  been 
reduced  from  historic  levels  due  in  part 
to  a  high  open  road  density  and 
poaching.  Research  has  shown  that  high 
open  road  densities  strongly  reduce  the 
habitat  effectiveness  of  the  forage  and 
cover  conditions  foimd  in  an  area.  By 
restricting  motor  vehicle  use  on  these 
roads  the  carrying  capacity  of  the 
drainage  is  expected  to  increased.  The 
purpose  of  this  closure  and  restriction 
notice  is  to  provide  a  means  by  which 
the  Secretary  of  Interior  throu^  the 
Bureau  of  Land  Management,  may 
control  and  manage  public  use  of  the 
area  to  effectively  carry  out 


management  objectives  and  provide 
wildlife  habitat  that  is  relatively  free 
from  disturbance  and  poaching  from 
motor  vehicles. 

Maps  of  the  closed  area  are  available 
from  the  Medford  District  Office,  3040 
Biddle  Road,  Medford,  Oregon,  97504. 
This  closure  and  restriction  order  are 
effective  immediately  and  shall  remain 
in  effect  until  revised,  revoked  or 
amended  by  the  authorized  officer 
pursuant  to  43  CFR  8360.0-7. 

Any  person  who  violates  this  closure 
and  restriction  notice  may  be  subject  to 
a  fine  of  $1,000  and/or  imprisonment  not 
to  exceed  12  months  under  authority  43- 
CFR-8360.0-7. 

Restricted  Area 

Mule  Creek  is  located  approximately 
18  miles  west  of  Glendale,  Oregon  and 
is  further  described  as  follows: 

Township  32  South,  Range  9  West, 

Willamette  Meridian. 

Secs.  15, 18, 17, 18, 19.  20,  21.  22.  23,  27,  28, 
29.  30,  31,  32.  33; 

Township  33  South,  Range  9  West, 

Willamette  Meridian. 

Secs.  4.  5,  6. 

Township  32  South,  Range  10  West, 
Willamette  Meridian. 

Secs.  23,  24,  25,  28, 35.  36.  ' 

Within  this  area  the  following  roads  will  be 
closed  to  public  motor  vehicle  use:  32-9-14.1, 
32-9-14.3,  32-9-15.2  (the  unsurfaced  portion 
in  section  30),  32-9-18  (the  portion  in  sections 
23,  24  and  25  behind  the  gate),  32-9-18,  32-9- 

18.1,  32-9-19,  32-9-19.1,  32-9-20,  38-9-20.1, 
32-^20.2,  32-9-20.3,  32-9-20.4,  32-9-20.5,  32- 

9- 21,  32-9-21.2,  32-9-27,  32-9-28  (the 
imsurfaced  portion  in  section  36.  32-9-28.1, 
32-9-28.2.  32-9-29,  32-9-32,  32-9-32.1,  32-9- 

32.2,  32-9-33,  33-9-5,  32-10-24,  32-10-26,  32- 

10- 26.1,  32-10-26. 

In  addition,  several  jeep  roads  will  be 
barricaded  and  closed  to  pubic  motor  vehicle 
use. 

Roads  which  will  remain  open  to  all  public 
motor  vehicle  use  will  include:  32-8-31,  32-9- 

14.2,  32-9-15.1.  32-9-15.2,  32-9-16,  32-9-30, 
32-9-31,  32-9-28. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Roger  Schnoes,  Wildlife  Biologist, 
Glendale  Resource  Area,  Medford 
District,  Bureau  of  Land  ManagemenL 
3040  Biddle  Road,  Medford,  OR  97504 
(telephone  503770/2200). 

Robert  Korfhage, 

Glendale  Resource  Area  Manager. 

[FR  Doc.  92-19296  Filed  8-12-92;  8:45  am] 
BtUJNG  CODE  43t»-S3-M 


[CA-060-02-5440-10-ZBBB:  CACA  30070] 

Realty  Action,  Land  Exchange; 
Riverside  County,  CalHomia 

agency:  Bureau  of  Land  Management, 
Interior. 
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ACTION:  Exchange  of  public  and  private 
lands. 


SUMMARY;  The  following  described 
public  land  in  Riverside  County  is  being 
considered  for  disposal  by  exchange 
imder  Section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21. 1976  (43  U.S.C.  1716); 

Selected  Public  Lands 

All  remaining  public  lands  or  interest 
in  lands  located  in: 

San  Bernardino  Meridian.  Riverside  County, 

California 

T.  3  S..  R.  14  E. 

Sec.  25:  Lots  5  and  8.  SWV4.  WV^SEy4 
Sec.  26;  SWV^,  SWV»SEV4,  E¥tSE% 

Sec.  27:  LoU  1  and  2.  SE>4,  NViSWy4 
Sec.  28:  Lot  2 

Sec.  33:  Lots  1.  2, 4  and  5.  SWsNElA,  EV4 
NWVi,  E%swy4.  SEy4 
Sec.  34:  Lots  1-7,  SEy4SE%.  Wy!SEy4. 
SW^4 

Sec.  35:  Lots  1-4  and  9,  NEy4NWV4,  NMi 
NEy4 

Sec.  36:  Lot  12 
T.  3  S..  R.  15  E. 

Sec.  31;  Lots  5. 10-14, 17-19 
T.  4  S..  R.  14  E.. 

Sec.  1;  Lots  8-11,  SWy4SEy4.  EWSEVi 
swy4.  Ey!Nwy4SEy4 
Sec.  2:  Lots  7-9,  S>4SWy4.  SWV»SEy4,  WMt 
SEy4SEy4 
Sec.  11:  Lots  1-4 
Sec.  12:  Lots  1-4 
T.  4  S..  R.  15  E.. 

Sec.  6:  Lots  4,  5,  8-11 
Sec.  7:  Lots  4-10, 12  and  13 

These  selected  lands  total  3,550.50  acres, 
more  or  less. 

in  exchange  for  these  lands,  the 
United  States  will  acquire  from  Kaiser 
Steel  Resources.  Inc.  the  following 
described  non-Federal  lands  in 
Riverside  County,  California; 

Offered  Private  Lands 

San  Bernardino  Merufian.  Riverside  County, 
California 

T.  5S.,  R.  14  E. 

Sec.  27:  Nys,  NViS^ 

T.  6  S.,  R.  14  E. 

Sec.  16:  V/WMVt 
.  Sec.  21: 

I  T.  7  S..  R.  12  E. 

Sec.  35:  Descr.  by  metes  and  bounds  (*) 
Sec.  36:  NViSW'A,  SEy4NWy4,  S%NEy4 
I  T.7S..R.13E. 

Sec.  31;  Descr.  by  metes  and  bounds  (*) 

,  T.  7..  R.  14  E. 

I  Sec.  5:  All 

1  T.  8  S..  R.  11  E. 

I  Sec.  13;  NEVi 

Sec.  21:  EyaEy.SEy4 

Sec.  23:  Descr.  by  metes  and  bounds 

(*)  Only  those  lands  owned  by  Kaiser  Steel 
Resources  within  these  legal  descriptions. 

These  offered  private  lands  total  2.849.20 
acres,  more  or  less. 


SUPPLEMENTARY  INFORMATION:  In  the 

proposed  exchange,  the  offered  non- 
Federal  lands  are  located  within  and 
adjacent  to  the  Chuckwalla  Bench  and 
Dos  Palmas  Areas  of  Critical 
Environmental  Concern  designated  in 
the  Cahfomia  Desert  Conservation  Plan. 
Respectively,  these  areas  contain 
habitat  for  the  Desert  Tortoise,  a 
Federally  listed  threatened  species,  and 
riparian  habitat  supporting  two 
Federally  listed  endangered  species,  the 
Yuma  Clapper  Rail  and  Desert  Pupfish 

Full  equalization  of  values  of  the 
lands  will  be  achieved  through  acreage 
adjustment  or  cash  payment  in  an 
amount  not  to  exceed  25%  of  the  value 
of  the  lands  being  transferred  out  of 
Federal  ownership. 

Public  lands  to  be  transferred  from  the 
United  States  are  subject  to  the 
following: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  imder  the  act  of  August 
30, 1890  (43  U.S.a  945), 

2.  Reservations,  if  any,  for  authorized 
pipelines,  poweriines,  roads,  highway, 
telephone  lines,  mineral  leases  and 
other  authorized  land  uses  identified  as 
prior  existing  rights.  A  specific  listing  of 
these  valid  existing  rights  is  available  at 
the  Palm  Springs-South  Coast  Resource 
Area  Office. 

DATES:  September  28, 1992.  Interested 
parties  may  submit  comments  to  the 
District  Manager,  California  Desert 
District  Office,  6221  Box  Springs 
Boulevard,  Riverside,  California  92507. 
Objections  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action. 

Effective  August  13, 1992,  the  public 
lands  shall  be  segregated  from  entry 
under  the  public  land  laws  and  the 
general  mining  laws.  The  segregative 
effect  will  end  upon  issuance  of  patent 
or  two  years  from  the  date  of  first 
publication,  whichever  occurs  first. 

FOR  FURTHER  INFORMATION  CONTACT; 
Verla  Harle,  Realty  Specialist,  (619)  251- 
0812.  Information  relating  to  this 
exchange  is  available  for  review  at  the 
Palm  Springs-South  Coast  Resource 
Office,  63-500  Garnet  Avenue,  North 
Palm  Springs,  California  92258. 

Dated:  July  30, 1992. 

Alan  Stafax, 

Acting  District  Manager. 

[FR  Doc.  92-18983  Filed  6-12-92;  8:45  am] 
BILUNU  CODE  431<M0-M 


lOR  48S19;  OfV-080-a2-4212-14:  GP2-3771 

Realty  Action;  Proposed  Direct  Sale; 
Oregon 

August  5, 1992. 

The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitable  for  transfer  out  of  Federal 
ownership  by  direct  sale  under  the 
authority  of  sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (90  Stat.  2750; 

43  U.S.C,  1713  and  90  Stat.  2757;  43 
U.S.C.  1719),  at  not  less  than  the 
appraised  fair  market  value: 

Willamette  Meridian,  Ongon, 

T.  3  S..  R.  3  E., 

Sec.  25,  Lot  12. 

The  above-described  parcel  contains 
3.34  acres  in  Clackamas  County. 

The  parcel  will  not  be  offered  for  sale 
until  at  least  60  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
fair  market  value  of  the  parcel  has  not 
yet  been  determined.  Anyone  interested 
in  knowing  the  amoimt  may  request  this 
information  from  the  address  shown 
below. 

The  above-described  land  is  hereby 
segregated  fi'om  appropriation  tmder  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above- 
cited  statute,  for  270  days  or  until  title 
transfer  is  ccnnpleted  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

The  parcel  is  difficult  and  imeconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
another  Federal  department  or  agency. 
No  significant  resource  values  will  be 
affected  by  this  transfer.  Because  of  the 
parcel’s  rdative  small  size,  its  best  use 
is  to  merge  it  with  the  adjoining 
ownership.  Use  of  direct  sale  procedures 
will  avoid  an  inappropriate  land 
ownership  pattern.  The  sale  is 
consistent  with  the  Eastside 
Management  Framework  Plan  and  the 
public  interest  will  be  served  by  offering 
this  land  for  sale. 

The  parcel  is  being  offered  only  to 
Port  Blakley  Tree  Farms  Limited 
Partnership  (PBTF)  (owner  of  Tax  Lot 
700,  Map  3  3E  26]  using  direct  sale 
procedures  authorized  under  43  CFR 
2711.3-3. 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are 
as  follows: 

1.  PBTF  will  be  required  to  submit  a 
deposit  of  either  cash,  bank  draft, 
money  order,  or  any  combination 
thereof  for  not  less  than  20  percent  of 
the  appraised  value.  The  remainder  of 
the  full  appraised  price  must  be 
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submitted  prior  to  the  expiration  of  180 
days  from  the  date  of  the  sale.  Failure  to 
submit  the  remainder  of  the  full 
appraised  price  shall  result  in  the 
cancellation  of  the  sale  and  the 
forfeiture  of  the  deposit. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  A  bid  will  also  constitute  an 
application  for  conveyance  of  the 
mineral  estate,  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act.  PBTF  must 
include  with  its  bid  deposit  a 
nonrefundable  $5D.OO  Hling  fee  for  the 
conveyance  of  the  mineral  estate. 

3.  The  deed  will  be  subject  to: 

a.  Rights-of-way  for  ditches  or  canals 
will  be  reserved  to  the  United  States 
under  43  U.S.C.  945. 

b.  All  valid  existing  rights  and 
reservations  of  record. 

If  the  land  identibed  in  this  notice  is 
not  sold,  it  will  be  offered  competitively 
on  a  continuing  basis  until  sold  or  until 
November  25, 1992.  Sealed  bids  will  be 
accepted  at  the  Salem  District  Office 
during  regular  business  hours.  All  bids 
received  will  be  opened  on  Wednesday 
of  each  week,  beginning  on  September 
30, 1992.  To  be  considered,  bids  must  be 
received  by  11  a.m.  on  the  day  of  the  bid 
opening. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Ofhce,  address  above. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Clackamas 
Area  Manager,  Salem  District  Office,  at 
the  above  address.  Any  adverse 
comments  will  be  reviewed  by  the 
Salem  District  Manager,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Elena  C.  Daly, 

Clackamas  Area  Manager. 

(FR  Doc.  92-19293  Filed  8-12-92:  8:45  am| 
BILLmO  CODE  4310-33-M 


[CA-050-02-4410-09] 

Notice  of  Intent;  Areata  Resource 
Management  Plan  Amendment  Areata, 
California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent. 

summary:  Pursuant  to  43  CFR  1601.0-3 
and  40  CFR  1502.7,  notice  is  hereby 
given  that  the  Areata  Resource  Area 
will  prepare  an  amendment  to  the 


Areata  Resource  Management  Plan 
(RMP)  and  associated  Environmental 
Impact  Statement  (RMP/EIS)  for  four  of 
the  seven  management  areas  treated  in 
the  RMP.  Management  areas  affected  by 
the  amendment  include:  Lacks  Creek. 

Red  Mountain,  Cpvelo,  and  Scattered 
Tracts. 

SUPPLEMENTARY  INFORMATION:  The 

Areata  Resource  Area  Management  Plan 
is  divided  for  planning  purposes  into 
seven  management  areas  totalling 
approximately  125,000  acres  of  public 
land  in  northwestern  California.  The 
RMP  does  not  include  the  King  Range 
National  Conservation  Area.  Six  of 
these  management  areas  contain 
forested  tracts  providing  various  amount 
of  habitat  for  the  federally  threatened 
northern  spotted  owl  (5fr/x  occidentalis 
caurina).  Two  of  these  will  retain  land 
use  allocations  from  the  RMP  which  are 
consistent  with  habitat  management  for 
the  owl.  The  record  of  Decision  for  the 
existing  land-use  plan  for  the  Areata 
Resource  Area  was  completed  in  April, 
1992  and  included  a  decision  to  preserve 
management  options  on  forested  lands 
pending  the  U.S.  Fish  and  Wildlife 
Service  designation  of  critical  habitat 
and  recovery  plan  for  the  owl,  and  the 
California  Board  of  Forestry  Habitat 
Conservation  Plan.  Based  on  the 
information  provided  in  these  plans,  the 
Areata  plan  amendment  will  make  land 
use  allocations  which  are  consistent 
with  the  intent  of  these  plans  to  provide 
recovery  for  the  northern  spotted  owl  on 
the  four  identified  management  areas. 

Anticipated  issues  are  the  effects  of 
owl  habitat  management  on  timber 
supply  and  land  tenure.  The  amendment 
will  reevaluate  67,120  acres  of  public 
lands  in  the  Red  Mountain,  Covelo 
Vicinity,  and  Scattered  Tracts 
Management  Areas  initially  identified 
for  disposal  in  the  final  RMP/EIS.  These 
lands  include  13,000  acres  of  commercial 
forest  land.  Lands  to  be  retained  and 
managed  for  the  northern  spotted  owl 
and  old  growth  values,  as  well  as  lands 
to  be  made  available  for  disposal  will  be 
identified. 

In  total,  the  amendment  will  identify 
management  strategies  for  the  northern 
spotted  owl  on  29,740  acres  of 
commercial  forest  lands  in  the  four 
management  areas.  The  Record  of 
Decision  identified  these  lands  as 
available  for  forest  management  with  all 
timber  harvest  deferred  pending 
completion  of  the  HCP  and  critical 
habitat. 

The  amendment  will  address  two 
alternatives  {!)  No  Action  or  present 
management  as  described  in  the  1992 
Record  of  Deci^:ion,  and  (2)  Proposed 
Action  which  carries  forward  land  use 


allocations  consistent  with  the  State  of 
California  Habitat  Conservation  Plan 
and  the  USFWS  Recovery  Plan  for  the 
Northern  Spotted  Owl. 

The  amendment  will  be  incorporated 
into  the  California  Board  of  Forestry 
HCP  draft  EIR/EIS  cumulative 
assessment,  with  the  relationship 
between  the  HCP  and  BLM  plans 
described.  Public  land-use  prescriptions 
will  be  incorporated  into  the  statewide 
HCP  alternatives. 

DATES:  A  draft  of  the  EIR/EIS  is 
scheduled  for  March.  1993  and  the  final 
EIR/EIS  for  November,  1993. 

PUBUC  PARTICIPATION:  Opportunities  for 
public  input  and  comment  will  be 
announced  through  the  media,  a  mailing 
list  and  personal  contacts.  Comments  on 
this  notice  will  be  accepted  for  30  days 
after  date  of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynda  Roush,  Area  Manager,  Bureau  of 
Land  Management,  Areata  Resource 
Area,  1125 16th  Street,  room  219,  Areata, 
California  95521.  Telephone:  (707)  822- 
7648. 

Dated:  July  29. 1992. 

Lynda  Roush,  . 

Areata  Area  Manager. 

[FR  Doc.  92-19288  Filed  8-12-92;  8:45  am] 
BILUNG  CODE  431(M0-M 


[NM-940-02-4730-12] 

Notice  of  Filing  of  Plats  of  Survey; 

New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  plats  of  survey  described 
below  will  be  officially  filed  in  the  New 
Mexico  State  Office,  Bureau  of  Land 
Management.  Santa  Fe,  New  Mexico  on 
September  7, 1992. 

New  Mexico  Principal  Meridian,  New  Mexico 
T.  21  N..  R.  11  W.,  Accepted  July  7, 1992,  for 
Group  872  NM. 

T.  21  N.,  R.  10  W.,  Accepted  July  6, 1992,  for 
Group  872  NM. 

T.  11  N.,  R.  5  E..  Accepted  July  2, 1992,  for 
Group  903  NM. 

Indian  Meridian  Oklahoma 
T.  7  N.,  R.  12  W.,  Accepted  July  1. 1992,  for 
group  62  OK. 

The  above-listed  plats  represent  dependent 
resurveys,  survey  and  subdivision. 

These  plats  will  be  in  the  files  of  the 
New  Mexico  State  Office,  Bureau  of 
Land  Management,  P.O.  Box  27115, 
Santa  Fe,  New  Mexico  87502-7115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $2.50  per  sheet. 
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Dated;  August  4, 1992. 

|ohn  P.  Bennett, 

Chief,  Cadastral  Survey. 

(FR  Doc.  92-19291  Filed  8-12-92;  8:45  am) 
BILLING  CODE  4310-FB-M 


[OR-942-00-4730-12:  GP2-358] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 
Oregon 

T.  22  S.,  R.  1  W.,  accepted  June  5, 1992 
T.  4  N.,  R.  2  Wm  accepted  May  22, 19M 
T.  14  S.,  R.  2  W.,  accepted  June  23, 1992 
T.  3  S.,  R.  8  W..  accepted  May  11, 1992 
T.  19  S.,  R.  9  W.,  accepted  June  3, 1992 
T.  19  S.,  R.  10  W.,  accepted  June  3, 1992 
T.  7  S.,  R.  12  E..  accepted  July  20, 1992 
T.  11  S.,  R.  21  E.,  accepted  June  9, 1992 
T.  12  S.,  R.  21  E.,  accepted  June  9, 1992 
T.  24  S.,  R.  32Vi  E.,  accepted  July  14. 1992 

Washington 

T.  35  N.,  R.  3  W.,  accepted  July  2. 1992 

If  protests  against  a  survey,  as  shown 
on  any  of  the  about  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protestjs).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  platjs)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1300  NE.  44th 
Avenue,  Portland,  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plat(s)  may  be  obtained  from  the  above 
office  upon  required  payment.  A  person 
or  party  who  wishes  to- protest  against  a 
survey  must  file  with  the  State  Director, 
Bureau  of  Land  Management,  Portland, 
Oregon,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above.  A  statement  of 
reasons  for  a  protest  may  be  filed  with 
the  notice  of  protest  to  the  State 
Director,  or  the  statement  of  reasons 
must  be  filed  with  the  State  Director 
within  thirty  (30)  days  after  the 
proposed  official  filing  date.  * 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 


FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  1300  NE., 
44th  Avenue,  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  August  3, 1992. 

Robert  E.  Mollohan, 

Chief  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  92-19290  Filed  3-12-92;  8:45  am] 
BILLING  CODE  4310-33-M 


[NV-930-4214-10;  N-56170;  N-561711 

Proposed  Withdrawals  and 
Opportunity  for  Public  Meeting; 

Nevada 

Dated:  August  3, 1992. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
464.93  acres  of  public  land  in  White  Pine 
County  for  the  Sacramento  Pass 
Recreation  Area  and  9.61  acres  of  public 
land  in  Lincoln  County  for  the  Pony 
Springs  Fire  Station.  This  notice  closes 
the  lands  for  up  to  2  years  from 
settlement,  sale,  location  and  entry 
under  the  general  land  laws,  including 
the  United  States  mineral  laws.  The 
lands  will  remain  open  to  leasing  under 
the  mineral  leasing  laws. 

DATES:  Comments  and  requests  for  a 
public  meting  should  be  received  on  or 
before  November  12, 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  P.O.  Box  12000, 
Reno,  Nevada  89520. 

FOR  FURTHER  INFORMATION  CONTACT 
Vienna  Wolder,  BLM  Nevada  State 
Office,  702-785-6528. 

SUPPLEMENTARY  INFORMATION:  On  July 
20, 1992,  petitions  were  approved 
allowing  the  Bureau  of  Land 
Management  to  file  applications  to 
withdraw  the  following  described  public 
lands  from  settlement,  sale,  location  and 
entry  under  the  public  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights; 

Sacramento  Pass  Recreation  Area  (N-56170) 
Mount  Diablo  MeriiBan  * 

T.  14  N.,  R.  68  E., 

Sec.  1,  Lots  3  and  4; 

Sec.  2.  Lots  1  and  2. 

T.  15  N..  R.  68E., 

Sec.  35,  SEy4; 

Sec.  36,  WViSWy*.  SEy4SWyi, 

The  area  contains  464.93  acres  in 
White  Pine  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  Sacramento 


Pass  Recreation  Area.  This  particular 
location  was  selected  based  upon  its 
attractive  rock  formations,  vegetation, 
favorable  construction  terrain, 
accessibility  to  major  travel  routes, 
availability  of  water  and  attractive 
scenic  vistas.  , 

Pony  Springs  Fire  Station  (N-56171) 

Mount  Diablo  Meridian 
T.  5N..  R.  66  E., 

A  portion  of  section  6,  more 
particularly  described  as  follows; 
Beginning  at  the  section  comer  common 
to  the  northwest  comer  of  section  5  and 
the  northeast  comer  of  section  6,  thence 
South  73*51'01‘',  a  distance  of  369.24 
feet,  to  the  true  point  of  beginning, 
which  is  comer  No.  1.  From  comer  No.  1, 
the  tme  point  of  beginning:  Thence 
North  78°40T3"  East,  522.77  feet  to 
Comer  No.  2;  Thence  South  11°34’39’' 
East.  800.00  feet,  to  Comer  No.  3;  Thence 
South  78°28'21''  West,  522.48  feet  to 
Comer  No.  4;  Thence  North  11°32'52" 
West,  801.80  feet  to  Comer  No.  1,  the 
true  point  of  beginning.  The  area 
contains  9.61  acres  in  Lincoln  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  Pony 
Springs  Station  site.  This  location  was 
selected  based  upon  access  for  fire 
response  to  different  locatiiwis,  as  well 
as  fw  ease  of  fire  reporting  by  the 
public. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is  ' 
afforded  in  connection  with  the 
proposed  withdrawals.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawals  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  F^eral  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  applications  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
applications  are  denied  or  canceled  or 
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the  withdrawals  are  approved  prior  to 
that  date.  The  temporary  uses  which 
may  be  permitted  during  this  segregative 
period  by  the  BLM  authorized  officer  are 
any  temporary  uses  which  will  not 
interfere  with  the  purpose  of  the 
withdrawals. 

The  temporary  segregation  of  the 
lands  in  connection  with  these 
withdrawal  applications  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands. 

Marla  B.  Bohl, 

Acting  Deputy  State  Director,  Operations. 

[FR  Doc.  92-19239  Filed  8-12-92;  8:45  am) 
BIUJMG  CODE  4310-HC-M 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10{c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 
Applicant:  Paul  M.  Beegel  Auburn,  ME. 
PRT-770683 

The  applicant  requests  a  permit  to  the 
sport-hunted  trophy  of  one  male 
bontebok  [Damaliscus  dorcas  dorcas), 
culled  from  the  captive  herd  maintained 
by  Mr.  L.  Tonks,  "Sondagsrivierhoek", 
Republic  of  South  Africa,  for  the 
purpose  of  enhancement  of  surv'ival  of 
the  species. 

Applicant:  James  M.  Greaves  Santa 
Barbara.  CA.  PRT-769931 
The  applicant  requests  a  permit  to 
live-trap  Least  Bell’s  vireo  (V7reo  bellii 
pusUlus)  from  the  counties  of  Ventura. 
Santa  Barbara,  San  Luis  Obispo, 
Monterey,  and  San  Benito,  California, 
for  banding  and  biological  observations 
for  the  purpose  of  enhancement  of 
survival  of  the  species.  All  vireo’s  will 
be  released  at  their  capture  sites  after 
collection  of  data. 

Applicant:  James  W.  Hardin  Stevens 
Point.  WI.  PRT-769288 
The  applicant  requests  a  permit  to 
import  four  pairs  of  captive-hatched  red 
siskins  [Carduelis  cucullata)  from 
Russell  Kingston,  Bonza  Birdz  Pty.  Ltd., 
Australia,  for  enhancement  of 
propagation  and  survival  of  the  species 
through  research,  breeding  and  eventual 
reintroduction  of  the  progeny  into  the 
wild. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432,  Arlingtqn,  Virginia  22203  and 


must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to,  or  by  appointment 
during  normal  business  hours  (7:45-4:15) 
in.  the  following  office  within  30  days  of 
the  date  of  publication  of  this  notice: 

U.S.  Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  room  432,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX;  (703/358-2281). 

Dated:  August  7. 1992. 

Susan  Jacobsen, 

Acting  Chief.  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  92-19270  Filed  8-12-92:  8.45  amj 
BILLING  CODE  4310-SS-M 

Availability  of  a  Draft  Recovery  Plan 
for  the  Northeastern  Bulrush  for 
Review  and  Comment 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  Northeastern  bulrush.  Small, 
isolated  populations  of  this  species  are 
currently  found  in  Maryland, 
Massachusetts,  Pennsylvania,  Vermont. 
Virginia,  and  West  Virginia.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  Plan. 
dates:  Comments  on  the  draft  Recovery 
Plan  must  be  received  on  or  before 
October  13. 1992,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  from  the  Pennsylvania  Field  Office, 
U.k  Fish  and  Wildlife  Service,  315  South 
Allen  Street.  Suite  322,  State  College. 
Pennsylvania  16801,  telephone  (814)  234- 
4090. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carole  K.  Copeyon  (see  addresses). 
SUPPLEMENTARY  INFORMATION: 

Background 

Restorin^an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service’s  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 


considered  necessary  for  conservation 
of  the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will'also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Northeastern  Bulrush  [Sciipus 
ancistrochaetus)  Recovery  Plan.  Sixteen 
extant  populations  of  this  wetland  plant 
are  currently  known  from  six  eastern 
states;  11  historical  populations  are 
presumed  extirpated.  The  Northeastern 
bulrush  is  found  at  the  edge  of  ponds, 
wet  depressions,  or  shallow  sinkholes 
within  small  (generally  less  than  one 
acre)  wetland  complexes.  These 
wetlands  are  characterized  by 
seasonally  variable  water  levels. 

Several  of  the  extant  populations  are 
small,  and  most  are  subject  to  threats 
such  as  habitat  degradation  or  loss, 
succession,  or  herbivory.  The 
Northeastern  bulrush  was  listed  as 
federally  endangered  in  June  of  1991. 

The  primary  objectives  of  this  draft 
Recovery  Plan  are  to  ensure  the  long¬ 
term  viability  of  the  species  in  the  wild 
and  to  restore  its  rangewide  distribution. 
Conditions  that  must  be  met  to  meet 
these  objectives  include  permanent 
protection  of  20  extant  or  established 
populations,  evidence  showing  that  15 
representative  populations  are  stable  or 
increasing,  and  sufficient  know'ledge  of 
the  species’  life  history  and  ecological 
requirements  to  provide  for  effective 
protection  and  management. 

These  conditions  will  be 
accomplished  by  (1)  protecting  existing 
populations  and  their  habitat,  (2) 
searching  for  and/or  establishing 
additional  populations.  (3)  monitoring 
population  trends  and  habitat 
conditions,  (4)  investigating  life  history 
and  ecological  requirements,  and  (5) 
storing  or  propagating  genetic  material 
to  ensure  long-term  genetic  viability. 

This  draft  Recovery  Plan  is  being 
submitted  for  agency  review.  After 
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consideration  of  comments  received 
during  the  review  period,  the  Plan  will 
be  submitted  for  bnal  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  speciHed 
above  will  be  considered  prior  to 
approval  of  the  Plan. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  August  5, 1992. 

Nancy  M.  Kaufman, 

Regional  Director. 

(FR  Doc.  92-19284  Filed  8-12-92;  8:45  am] 
BILLING  CODE  4310-55-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-337] 

Designation  of  Additional  Commission 
Investigative  Attorney 

In  the  matter  of  Certain  Integrated  Circuit 
Telecommunications  Chips  and  Products 
Containing  Same,  Including  Dialing 
Apparatus. 

Notice  is  hereby  given  that,  as  of  this 
date,  Juan  S.  Cockbum,  Esq.  and  Sarah 
C.  Middleton,  Esq.  of  the  Office  of 
Unfair  Import  Investigations  are 
designated  as  the  Commission 
investigative  attorneys  in  the  above- 
cited  investigation  instead  of  Juan  S. 
Cockbum,  Esq. 

The  Secretary  is  requested  to  publish 
this  notice  in  the  Federal  Register. 

Dated:  August  7, 1992. 

Lynn  I.  Levine, 

Director,  Office  of  Unfair  Import 
Investigations,  500E Street,  SW.,  Washington, 
DC20436. 

(FR  Doc.  92-19282  Filed  8-12-92;  8:45  am) 
BILUNQ  COOE  7020-02-W 


The  proposed  transaction  was  expected 
to  be  consummated  on  or  after  August  1, 
1992, 

This  proceeding  is  related  to  Finance 
Docket  No.  32114,  Indiana  Ports 
Railroad  Holding  Corporation — 
Continuance  in  Control  Exemption — 
Bums  Harbor  Shortline  Railroad 
Company,  Clark  Shortline  Railroad 
Company,  and  Southwind  Shortline 
Railroad  Company,  wherein  Indiana 
Ports  Railroad  Holding  Corporation 
(IPRHC)  has  concurrently  filed  a  notice 
to  exempt  its  continuance  in  control  of 
BHSL  upon  the  latter’s  becoming  a 
carrier.^ 

Any  comments  must  be  Hied  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn,  Vemer,  Liipfert,  Bernhard, 
McPherson  and  Hand,  suite  700,  The 
McPherson  Building,  901 15th  Street, 
NW.,  Washington,  DC  20005-2301. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U,S,C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  August  7, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-19316  Filed  8-12-92;  8:45  am] 
BILUNG  CODE  703S-01-M 


[Finance  Docket  No.  32112] 

Clark  Shortline  Railroad  Company; 
Acquisition  and  Operation  Exemption; 
Indiana  Port  Commission 

Clark  Shortline  Railroad  Company 
(CLSL),  a  noncarrier,  has  filed  a  notice 
of  exemption  to  purchase  and  operate  a 
rail  line  of  the  Indiana  Port  Commission 
(IPC).  The  line  is  located  in  Clark 
Maritime  Centre,  Clark  County,  IN,  and 
extends  approximately  32,110  feet  from 
a  point  250  feet  south  of  CSX 
Transportation's  milepost  1.0.  The 
proposed  transaction  was  expected  to 
be  consummated  on  or  after  August  1, 
1992. 

This  proceeding  is  related  to  Finance 
Docket  No.  32114,  Indiana  Ports 
Railroad  Holding  Corporation — 
Continuance  in  Control  Exemption — 
Bums  Harbor  Shortline  Railroad 
Company,  Clark  Shortline  Railroad 
Company,  and  Southwind  Shortline 


*  These  notices  also  relate  to  acquisition  and 
operation  notices  of  exemption  in  Finance  Dockets 
Nos.  32112  and  32113.  These  proceedings  involve 
other  subsidiaries  of  IPRHC  and  other  lines  of  IPC 


Railroad  Company,  wherein  Indiana 
Ports  Railroad  Holding  Corporation 
(IPRHC)  has  concurrently  filed  a  notice 
to  exempt  its  continuance  in  control  of 
CLSL  upon  the  latter’s  becoming  a 
carrier.* 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn,  Vemer,  Liipfert,  Bernhard, 
McPherson  and  Hand,  suite  700,  The 
McPherson  Building,  901 15th  Street, 
NW.,  Washington,  DC  20005-2301. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  August  7, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  92-19314  Filed  8-12-92;  8:45  am] 
BILUNG  CODE  703S-41-M 


[Finance  Docket  No.  32114] 

Indiana  Ports  Railroad  Holding 
Corporation— Continuance  In  Control 
Exemption— Bums  Harbor  Shorttine 
Railroad  Company,  Clark  Shortline 
Raiiroad  Company,  and  Southwind 
Shortline  Railroad  Company 

Indiana  Ports  Railroad  Holding 
Corporation  (IPRHC)  has  filed  a  notice 
of  exemption  to  continue  to  control 
Bums  Harbor  Shortline  Railroad 
Company  (BHSL),  Clsirk  Shortline 
Railroad  Company  (CLSL),  and 
Southwind  Shortline  Railroad  Company 
(SWSL),  upon  the  last  three  named 
companies  becoming  carriers. 

BHSL,  CLSL,  and  SWSL,  noncarriers, 
have  concurrently  filed  notices  of 
exemption  in  the  following  proceedings: 
Finance  Docket  No,  32104,  Bums  Harbor 
Shortline  Railroad  Company —  - 
Acquisition  and  Operation  Exemption — 
Indiana  Port  Commission,  Finance 
Docket  No.  32112,  Clark  Shortline 
Railroad  Company — ^Acquisition  and 
Operation  Exemption — Indiana  Port 
Commission,  and  Finance  Docket  No. 
32113,  Southwind  Shortline  Railroad 
Company — Acquisition  and  Operation 
Exemption — Indiana  Port  Commission, 
each  involving  acquisition  and  operation 
of  different  rail  lines  of  the  Indiana  Port 


*  Theae  notices  also  relate  to  acquisition  and 
operation  notices  of  exemption  in  Finance  Docket 
Nos.  32104  and  32113,  These  proceedings  involve 
other  subsidiaries  of  IPRHC  and  other  lines  of  IPC. 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32104] 

Bums  Harbor  Shortline  Railroad  Co.; 
Acquisition  and  Operation  Exemption; 
Indiana  Port  Commission 

Bums  Harbor  Shortline  Railroad 
Company  (BHSL),  a  noncarrier,  has  filed 
a  notice  of  exemption  to  purchase  and 
operate  certain  rail  lines  of  the  Indiana 
Port  Commission  (IPC).  The  lines  total 
approximately  5.27  miles  and  extend 
between  various  coordinates  in  Bums 
International  Harbor,  Porter  County,  IN. 
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Conunission.  The  transactions  involved 
there  were  expected  to  be  consummated 
on  or  after  August  1, 1992. 

IHtHC  indicates  that;  (1)  The  rail  lines 
to  be  acquired  and  operate  by  the 
affiliated  railroads  will  not  connect  with 
each  other;  (2)  the  continuance  in 
control  is  not  a  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  railroad  in  their  corporate  family; 
and  (3)  the  transaction  does  not  involve 
a  class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — ^Brooklyn  Eastern  Dist., 
360 1.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
imder  49  U.S.C.  10505(d)  may  be  ffled  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed  with 
the  Commission  and  served  on:  Fritz  R. 
Kahn,  Vemer,  Liipfert,  Bernhard, 
McPherson  and  Hand,  suite  700,  The 
McPherson  Building.  901 15th  Street 
MW.,  Washington.  DC  20005-2301. 

Decided:  August  7, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  (r.. 

Secretary. 

[FR  Doc.  92-19318  Filed  8-12-92;  8:45  am] 
BILUNG  CODE  703S-01-M 


[Finance  Docket  No.  32118] 

Norfolk  and  Western  Railway 
Company— Trackage  Rights 
Exemption— Burlington  Northern 
Railroad  Company 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  118a2(d)(7)  for 
overhead  trackage  rights  over  Burlington 
Northern  Railway  Company  (BN)  lines 
between:  (1)  BN  Milepost  7.2  at  St. 

Louis,  MO,  and  NW  l^epost  SD-334.6 
at  Des  Moines,  LA,  in  St  Louis,  St. 
Charles,  Lincoln,  ^e,  Ralls,  Meuion, 
Lewis,  and  Clark  Counties,  MO,  amd 
Lee,  Des  Moines,  Henry,  Jefferson, 
Wapello,  Monroe,  Marion,  Warren,  and 
Polk  counties,  lA;  (2)  BN  Milepost  116.6 
at  lUasco  and  BN  Milepost  125.9,  at 
Helton  in  Ralls  County,  MO;  and  (3)  BN 
Milepost  263.4  at  West  Quincy  in 
Marion  County,  MO,  and  BN  Milepost 
269.6  at  Marblehead  in  Adams  County, 
IL  The  trackage  rights  will  afford  NW  a 
more  efficient  means  of  routing  its 
overhead  traffic  to  and  from  the  Des 


Moines-Runnells,  LA,  area  and  will 
replace  its  existing  trackage  rights  over 
BN  between  Hannibal,  MO,  and 
Marblehead,  LL  The  exemption  became 
effective  on  August  6, 1992,  and  the 
parties  intend  to  consummate  the 
transaction  on  August  24, 1992. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Robert  J. 
Cooney,  Norfolk  Southern  Corporation. 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co. — Trackage  Rights — BN,  354 
I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  380  L.C.C.  653  (1980). 

Dated:  August  6, 1992. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-19317  Filed  8-12-92;  8:45  am] 
BILUNG  CODE  7035-01-M 


[Finance  Docket  No.  32113] 

Southwlnd  Shortline  Railroad  Co,; 
Acquisition  and  Operation  Exemption; 
Indiana  Port  Commission 

Southwind  Shortline  Railroad 
Company  (SWSL),  a  noncarrier,  has 
filed  a  notice  of  exemption  to  purchase 
and  operate  a  rail  line  of  the  Indiana 
Port  Commission  (IPC).  The  line  is 
located  in  Southwind  Maritime  Centre, 
Posey  County,  IN,  and  extends 
approximately  33,012  feet  from  a  point 
190  feet  east  of  CSX  Transportation's 
milepiost  340.0.  The  proposed  transaction 
was  expected  to  be  consununated  on  or 
after  August  1, 1992. 

This  proceeding  is  related  to  Finance 
Docket  No.  32114,  Indiana  Ports 
Railroad  Holding  Corporation — 
Continuance  in  Control  Exemption — 
Bums  Harbor  Shortline  Railroad 
Company,  Clark  Shortline  Railroad 
Company,  and  Southwind  Shortline 
Railroad  Company,  wherein  Indiana 
Ports  Railroad  Holding  Corporation 
(IPRHC),  has  concurrently  filed  a  notice 
to  exempt  its  continuance  in  control  of 
SWSL  upon  the  latter’s  becoming  a 
carrier.^ 


‘  These  notices  also  relate  to  acquisition  and 
operation  notices  of  exemption  in  Finance  Docket 
Nos.  32104  and  32112.  These  proceedings  involve 
other  subsidiaries  of  IPRHC  and  other  lines  of  IPC. 


Any  comments  must  be  filed  with  the 
Commission  and  served  on;  Fritz  R. 
Kahn.  Vemer,  Liipfert,  Bernhard, 
McPherson  and  Hand,  suite  700,  The 
McPherson  Building,  901 15th  Street 
NW.,  Washington,  DC  20005-2301. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  fled  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  August  7, 1992. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  92-19315  Filed  8-12-92;  8:45  am] 
BILUNG  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Chevron  U.SJk.,  Inc4  Lodging  of 
Consent  Decree 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Chevron  U.S.A.  Inc., 
Civil  Action  No.  88-6681,  was  lodged  on 
August  5, 1992,  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania.  The  action  was  brought 
pursuant  to  sections  112  and  114  of  the 
Clean  Air  Act,  42  U.S.C.  7412  and  7414. 
The  action  sought  civil  penalties  for  the 
defendant’s  violation  of  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP)  for  benzene,  40 
CFR  part  61,  subparts  A,  J,  and  V,  as 
well  as  injunctive  relief  against  violation 
of  the  benzene  NESHAP.  In  addition  to 
providing  for  payment  of  civil  penalties 
in  the  sum  of  $1,000,000,  the  consent 
decree  requires  the  defendant  to  take 
steps  to  ensure  future  compliance  with 
the  benzene  NESHAP,  including 
undertaking  a  benzene  NESHAP 
compliance  audit. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Chevron 
U.S.A.  Inc.  (E.D.  Pa.),  DOJ  Ref.  No.  90-5- 
2-1-1124. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Philadelphia  Life 
Building,  13th  Floor,  Suite  1300,  615 
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Chestnut  Street.  Philadelphia, 
Pennsylvania  19106:  or  at  the  Consent 
Decree  Library,  601  Pennsylvania 
Avenue  Building  NW.,  Washington,  DC 
20044,  202-347-2072.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  601 
Pennsylvania  Avenue  NW.,  Box  1097, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $19.00  (25  cents  per  page 
reproduction  costs)  payable  to  “Consent 
Decree  Library”, 
lohn  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
[FR  Doc.  92-19299  Filed  8-12-92;  8:45  am] 
BILUNO  cooe  441(M>1-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  23, 1992,  a  proposed 
Consent  Decree  in  United  States  of 
America  v.  Outrigger  Hotels  Hawaii,  et 
al  was  lodged  with  the  United  States 
District  Court  for  the  District  of  Hawaii. 

The  proposed  Consent  Decree 
resolves  the  United  States’  claims 
against  Outrigger  Hotels  Hawaii,  Hotel 
Operating  Co.  of  Hawaii,  Ltd.,  and 
Outrigger  Services,  Inc.  under  section 
112(b)  of  the  Clean  Air  Act,  42  U.S.C. 
7412(b),  as  alleged  in  a  complaint  filed 
simultaneously  with  the  Consent 
Decree.  The  Complaint  alleged  the 
defendants’  violations  of  three  different 
regulatory  provisions  of  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (“NESHAP”)  for  asbestos, 
which  is  published  at  40  CFR  part  61 
subpart  M  (1990).  Under  the  proposed 
Consent  Decree,  defendants  Outrigger 
Hotels  Hawaii,  Hotel  Operating  Co.  of 
Hawaii,  Ltd.,  and  Outrigger  Services, 

Inc.  will  pay  a  civil  penalty  to  the  United 
States  of  thirty  thousand  dollars 
($30,000)  and  agree  to  comply  with  the 
NESHAP  for  asbestos  in  the  future. 

The  Department  of  justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environmental  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
of  America  v.  Outrigger  Hotels  Hawaii, 

S  et  al.,  DO)  Ref.  No.  90-5-2-1-1604. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Hawaii,  room  C-242,  U.S.  Courthouse, 


300  Ala  Moana  Blvd.,  Honolulu,  Hawaii 
96850  or  at  the  Office  of  the  Regional 
Counsel,  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San 
Francisco.  California  94103.  The 
proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section  Document  Center. 
601  Peimsylvania  Avenue  Building,  NW., 
Washington,  DC  20004  (Tel.:  (202)  347- 
2072).  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Ubrary, 
601  Pennsylvania  Avenue,  NW.,  Box 
1097.  Washington,  DC  20004.  In 
requesting  a  copy,  please  enclose  a 
check  in  ^e  amount  of  nine  dollars  and 
seventy-five  cents  ($9.75)  (25  cents  per 
page  reproduction  costs)  payable  to 
Consent  Decree  Library, 
john  C.  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  92-19300  Filed  8-12-92;  8:45  am] 

BILUNO  CODE 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 

Bell  Communications  Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a]  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seg.  (“the  Act”),  Bell 
Commimications  Research,  Inc. 
(“Bellcore”)  on  July  8, 1992  filed  a 
written  notification  on  behalf  of  Bellcore 
and  Royal  PTT  Nederland  NV  ("PTT 
Research”)  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  the  venture  and  (2)  the 
nature  and  objective  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act’s  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  venture,  and  its  general  area  of 
planned  activities  are  given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  in 
Livingston,  New  Jersey. 

PTT  Research  is  a  corporation  of  the 
Netherlands  with  its  principle  place  of 
business  in  Leidschendam,  The 
Netherlands. 

Effective  on  May  18, 1992,  Bellcore 
and  PTT  Research  entered  into  an 
agreement  to  engage  in  cooperative 
research  of  future  telecommunication 
network  architectures  and  services, 
including  experimental  hardware  and 
software  technologies  on  which  some 
networks  and  services  may  be  created. 


to  better  understand  fundamental 
technical  issues  and  performance 
characteristics  of  these  networks  and 
services  for  exchange  and  exchange 
access  services. 

Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  92-19244  Filed  8-12-92;  8:45  am] 
BILUNO  COOE  441»-ei-M 


Drug  Enforcement  Administration 
Anina,  Inc.;  Denial  of  Application 

On  May  18, 1992,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Anina,  Incorporated, 
(Anina)  of  943  NE.  125th  Street,  North 
Miami,  Florida  33161,  proposing  to  deny 
its  application,  executed  on  July  25. 

1990,  for  registration  as  a  distributor 
under  21  U.S.C.  823(b)  and  823(e).  The 
Order  to  Show  Cause  alleged  that 
Anina’s  registration  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(b)  and 
823(e). 

The  Order  to  Show  Cause  was  sent  to 
Anina  by  registered  mail.  More  than 
thirty  days  have  passed  since  the  Order 
to  Show  Cause  was  received  and  the 
Drug  Enforcement  Administration  has 
received  no  response  thereto.  Pursuant 
to  21  CFR  1301.54(a)  and  1301.54(d), 
Anina  is  deemed  to  have  waived  its 
opportunity  for  a  hearing.  Accordingly, 
the  Administrator  now  enters  his  final 
order  in  this  matter  without  a  hearing 
and  based  on  the  investigative  file.  21 
CFR  1301.57. 

The  Administrator  finds  that  between 
October  1990  and  March  1991,  Anina 
ordered  and  received  controlled 
substances  using  a  DEA  registration 
number  issued  to  another  person.  Anina 
was  not  registered  with  the  Drug 
Enforcement  Administration  to  handle 
such  substances. 

On  June  20, 1991,  the  Drug 
Enforcement  Administration  was 
informed  by  a  pharmaceutical  company 
that  Anina  was  attempting  to  purchase 
1000  dosage  units  of  Tenuate  Dospan,  a 
Schedule  IV  controlled  substance. 
Pursuant  to  this  information,  a 
controlled  delivery  of  controlled 
substances  was  made  to  Anina  on  June 
21, 1991.  Following  the  controlled 
delivery,  Anina’s  president  Louis 
Banatty  and  another  employee  were 
arrested  and  charged  with  Uie  unlawful 
use  of  a  DEA  registration  number  issued 
to  another  person,  for  the  purpose  of 
acquiring  controlled  substances,  in 
violation  of  21  U.S.C.  843(a)(2)  and  21 
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U.S.C.  846.  On  January  8, 1992,  in  the 
United  States  District  Court  for  the 
Southern  District  of  Florida,  and 
pursuant  to  an  entry  of  a  plea  of  guilty 
to  one  count  of  a  two-count  indictment, 
Louis  Banatty,  was  convicted  of 
conspiracy  to  unlawfully  use  a  Drug 
Enforcement  Administration  number 
issued  to  another  person,  for  the 
purpose  of  acquiring  a  controlled 
substance,  in  violation  of  21  U.S.C.  846. 

The  Administrator  also  finds  that 
Anina  has  failed  to  implement  adequate 
security  controls  as  required  for 
distributors  by  21  CFR  1301.72.  Anina 
was  informed  by  DEA  personnel  of  the 
security  requirements  applicable  to 
distributors,  and  on  February  8,  April  10, 
May  14,  and  May  24, 1991,  Anina 
communicated  to  DEA  that  it  would 
acquire  and  install  the  necessary 
security  for  controlled  substances. 
However,  the  security  requirements 
have  not  been  met. 

Based  on  the  controlled  substance 
related  felony  conviction  of  Anina's 
president,  Louis  Banatty,  and  its  failure 
to  implement  adequate  security  controls 
as  required  for  distributors,  the 
Administrator  concludes  that  Anina’s 
registration  with  the  Drug  Enforcement 
Administration  would  be  inconsistent 
with  the  public  interest  No  evidence  of 
explanation  or  mitigating  circumstances 
has  been  offered  by  Anina.  Therefore, 
the  Administrator  concludes  that 
Anina's  application  for  registration  must 
be  denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  28  CFR  0.1000(b). 
hereby  orders  that  the  application  of 
Anina,  Incorporated,  executed  on  July 
25, 1990,  for  registration  imder  the 
Controlled  Substances  Act,  be,  and  it 
hereby  is,  denied.  This  order  is  effective 
August  13, 1992. 

Dated:  August  5, 1992. 

Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement 
[FR  Doc.  92-19236  Piled  8-12-92;  8:45  am] 
BILUNO  CODE 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Earth 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  September  10, 1992;  10 
a.m.-5  p.m. 

Place:  Conference  Room  #S00-C,  1110 
Vermont  Avenue  NW^  Washingtrai,  DC 


Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Marvin  E.  Kauffinan, 
Program  Director,  Education  and  Human 
Resources  Program,  Division  of  Eeirth 
Sciences,  room  602,  National  Science 
Foimdation,  1800  G  Street,  NW.,  Washington, 
DC  20550.  Telephone:  (202)  357-7958. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR- 
PHASE I  PANEL  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Dated:  August  10, 1992. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

[FR  Doc.  92-19308  Filed  8-12-92;  8:45  am] 
BILUNO  CODE  7S5S-01-« 


Earth  Sciences  Proposal  Review  Panel; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  September  16, 17,  and  18, 
1992;  8  a.m.  to  6  p.m.  each  day. 

Place:  Room  543,  National  Science 
Foundation,  1800  G  Street  NW.,  Washington, 
DC  20550. 

Type  of  Meeting;.  Closed. 

Contact  Person:  Dr.  Ian  D.  MacGregor, 
Section  Head,  Division  of  Earth  Sciences, 
room  602,  National  Science  Foundation, 
Washington,  DC  (202)  357-9591. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  earth 
sciences  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing.  Hie  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  proposals.  These 
matters  are  exempt  under  5  U.S.C.  552b(c),  (4) 
and  (6)  of  the  Government  in  the  Sunshine 
Act. 

Dated;  August  10, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-19310  Filed  8-12-92;  8:45  am] 
BiLUNB  CODE  7SSS-ei-M 


Special  Emphasia  Panel  in 
Microelectronic  Information 
Processing  Systems;  Meetbig 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended],  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Date  and  Time:  September  3, 1992;  8  a.m.  to 
5  p.m. 

Place:  Room  500D,  1110  Vermont  Avenue 
NW.,  Washington,  DC 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Robert  B.  Grafton. 
Program  Director,  MIPS  Division,  rm.  414, 
National  Science  Foimdation,  1800  G  Street 
NW.,  Washington,  DC  20550.  Telephone;  (202) 
357-7853, 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  SBIR 
Phase  I  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c],  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  10, 1902. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-19307  Filed  8-12-92;  845  am] 
BILUNO  CODE  7S65-01-M 


Special  Emphasis  Panel  In  Physics; 
Meeting 

Name:  Special  Emphasis  Panel  in 
Physics. 

Dates:  September  10-11, 1992. 

Times:  11  a,m,-6  p.m„  September  10, 
1992, 8:30  a.m.-3:00  pan.,  September  11, 
1992. 

Place:  Seminar  Room,  Nuclear 
Structure  Research  Laboratory, 
University  of  Rochester,  Rochester,  New 
York. 

Type  of  Meeting:  Closed 

Contact:  Dr.  RC.  Britt,  Program 
Director,  Nuclear  Physics  Program, 
National  Science  Foundation,  room  341, 
1800  G  Street  NW.,  Washington,  DC 
20550;  Telephone  (202)  357-7993. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  a  proposal  submitted  to  the 
National  Science  Foundation  for 
financial  support 

Agenda:  Review  and  evaluate  a 
research  proposal  by  University  of 
Rochester. 

Reason  for  closing:  The  proposal 
being  reviewed  includes  ii^ormation  of 
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a  proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries:  and 
personal  information  concerning 
individuals  associated  with  the 
proposal.  These  matters  are  exempt 
under  5  U.S.C.  552  b.(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act 

Dated:  August  10, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-19305  Filed  &-\2r-QZ;  B:45  am] 
BIUJNO  CODE  7SSS-01-II 


Special  Emphasis  Panel  In  Pohn’ 
Programs;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463, 
as  amended),  the  National  Science 
Foundation  (N^)  announces  the 
following  meetings. 

Date  and  Time:  September  10-11, 1992;  8:30 
a.m.  to  5  p.m. 

Place:  Room  540-B,  1800  G  Street,  NW., 
Washington,  DC 

Contact  Person:  Dr.  lulie  Palais,  Program 
Director,  Division  of  Polar  Programs,  room 
620,  National  Science  Foundation,  1800  G 
Street  NW.,  Washington,  DC  20550. 
Telephone;  (202)  357-7894. 

Agenda:  To  review  and  evaluate  Polar 
Earth  Sciences  proposals  as  part  of  the 
selection  process  for  awards. 

Date  and  Time:  September  17, 1992;  8:30 
a.m.  to  5  p.m. 

Piece:  Room  50tt-A  1100  Vermont  Avenue, 
NW.,  Washington,  DC. 

Contact  Person:  Dr.  }ulie  Palais,  Program 
Director,  Division  of  Polar  Programs,  Room 
620,  National  Science  Foundation,  1800  G 
Street  NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-7894. 

Agenda:  To  review  and  evaluate  Polar 
Glaciology  proposals  as  part  of  the  selection 
process  for  awards. 

Type  of  Meetings:  Closed. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
Bnancial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information;  hnancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated;  August  10, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  92-19306  Filed  8-12-92;  8:45  am] 
BILUNQ  CODE  7SS6-01-II 


Special  Emphasie  Panel  in 
Undergraduate  Education;  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meetings. 

Date  and  Time:  September  9, 1992;  7:30  p.m. 
to  9  p.m.;  September  10, 1992;  8  a.m.  to  5  p.m.; 
September  11, 1992;  8  a.m.  to  3  p.m. 

Place:  Doubletree  National  Airport  Hotel, 
300  Army /Navy  Drive,  Arlington,  VA. 

Contact  Person:  Dr.  Terry  Woodin,  Program 
Director,  Division  of  Undergraduate 
Education,  rm.  1210,  National  Science 
Foundation,  1800  G  St.  NW.,  Washington,  DC 
20550.  Telephone:  (202)  357-7051. 

Agenda:  To  review  and  evaluate  Teacher 
Preparation  Collaboratives  proposals  as  part 
of  the  selection  process  for  awards. 

Date  and  Time:  September  9, 1992;  7:30  p.m. 
to  9  pun.;  September  10, 1992;  8  a.m.  to  5  p.m.; 
September  11, 1992;  8  a.m.  to  3  p.m. 

Place:  Holiday  bm  Crowae  Plaza,  300 
Army/Navy  Drive,  Arlington,  VA. 

Contact  Person:  Dr.  William  Kelly,  Program 
Director,  Division  of  Undergraduate 
Education,  Rm.  1210,  National  Science 
Foundation,  1800  G  St.  NW.,  Washington,  DC 
20550.  Telephone:  (202)  357-7051. 

Agenda:  To  review  and  evaluate 
Undergraduate  Course  and  Curriculum 
Development  (Phase  11)  proposals  as  part  of 
the  selection  process  for  awards. 

Type  of  Meetings:  Closed. 

f^rpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  conBdential  nature,  including  technical 
information;  fuiancial  data,  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.G 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  August  10, 1992. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doa  92-18309  Filed  8-12-82;  8:45  am] 
BILIJNQ  CODE  7SS5-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289;  License  No.  DPR-50] 

GPU  Nuclear  Corporation;  Receipt  of 
Petition  for  Director’s  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  July  10, 1992,  Mr.  Robert  Gary,  on 
behalf  of  the  Pennsylvania  Institute  for 
Clean  Air  (Petitioner],  requested  that  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC)  take  action  regarding  the  GPU 
Nuclear  Corporation,  licensee  of  the 
Three  Mile  Island  Nuclear  Station,  Unit 


1.  Petitioner  requests  that  as  soon  as 
possible  (preferably  within  5  working 
days)  (1)  the  Federal  Emergency 
Management  Agency  (FEMA)  examine 
certain  transportation-related 
discrepancies  alleged  by  Mr.  Gary  in  the 
Dauphin  County  Emergency  Evacuation 
Plan  and  (2)  the  NRC  order  the  licensee 
to  “power  down”  the  plant  and  not 
permit  the  plant  to  generate  power  until 
the  discrepancies  are  corrected,  and 
until  a  valid,  workable,  operational 
emergency  evacuation  plan  is  produced. 

Petitioner  asserts,  as  bases  for  these 
requests  that,  in  the  event  of  a 
radiological  emergency,  the  Dauphin 
County  Emergency  Evacuation  Plan 
could  not  operate  because: 

(1)  Letters  of  intent  from  private 
transportation  companies  were  not  on 
file  at  Pennsylvania  Emergency 
Management  Agency  (PEMA) 
headquarters  or  the  Emergency 
Operations  Center  of  Dauphin  County, 
in  Harrisburg,  as  represented  by  Chief 
Counsel,  except  for  a  single  letter  of 
1985  from  Capital  Area  Transit,  which 
cited  as  the  sole  source  of  payment  a 
statute  since  repealed  and  superseded; 

(2)  The  Radiological  Emergency 
Response  Plan  (RERP)  maintained  at  the 
Dauphin  County  Emergency  Operations 
Center  accounted  for  450  buses,  70  with 
Capital  Area  Transit,  and  320  with 
Capital  Trailways  Penn  Central  Station 
and  executives  at  Capital  Area  Transit 
and  Trailways  Penn  Central  listed  by 
the  RERP  has  left  the  companies  in  1984 
and  1987,  respectively; 

(3)  No  “after  hours"  telephone 
numbers  were  listed  in  the  RERP  for  use 
in  the  event  of  a  radiological  emergency; 

(4)  The  Dauphin  County  Emergency 
Operations  Center  staff  states  that  they 
have  no  authority  to  request  military 
vehicles  from  the  National  Guard, 
Mechanicsburg,  or  Indiantown  Gap, 
although  PEMA  does; 

(5)  PEMA  states  that  its  responsibility 
lies  only  in  communications  and 
coordination  and  not  in  the  use  of 
military  vehicles,  and  PEMA  has  no  plan 
to  call  for  the  use  of  military  vehicles; 

(6)  The  Dauphin  County  Plan  contains 
no  reference  to  the  use  of  military 
vehicles  because  the  county  believes 
that  the  State  has  exclusive  jurisdiction 
in  that  area; 

(7)  Despite  acres  of  trucks  within  15 
miles  of  Harrisburg,  neither  the  State 
nor  the  County  written  plans  refer  to 
any  use  of  such  vehicles;  and 

(8)  Permission  to  operate  nuclear 
reactors  at  Three  Mile  Island  is 
premised  on  the  existence  and 
continued  maintenance  of  an 
operational  radiological  emergency 
evacuation  plan  for  Dauphin  County. 
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The  Petition  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  pursuant  to  10  CFR  2.206.  As 
provided  by  §  2.206,  appropriate  action 
will  be  taken  on  the  specific  issues 
raised  by  the  petition  in  a  reasonable 
time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room  for  the  Three 
Mile  Island  facility  located  at  the 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  Walnut  Street 
and  Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland,  this  Sth  day 
of  August  1992. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Murley, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  92-19324  Filed  8-12-92:  8:45  am] 
BIU.INQ  CODE  7590-41-M 


[Docket  Nos.  50-315  and  50^316] 

Indiana  Michigan  Power  Co.,  Donald  C. 
Cook  Nuclear  Plant;  Notice  of 
Withdrawal  of  Amendment  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  a  request  by  Indiana  Michigan 
Power  Company  (the  licensee)  to 
withdraw  its  June  29, 1989,  application 
for  amendments  to  Facility  Operating 
License  Nos.  DPR-58  and  DPR-74  issued 
to  the  licensee  for  operation  of  the 
Donald  C.  Cook  Nuclear  Plant,  Unit  Nos. 
1  and  2,  located  in  Berrien  County, 
Michigan.  Notice  of  Consideration  of 
Issuance  of  the  amendments  was 
published  in  the  Federal  Register  on 
April  18, 1990  (55  FR  14507), 

The  purpose  of  the  licensee's 
amendment  requests  was  to  revise  the 
Technical  Specifications  (TS)  related  to 
the  control  room  emergency  ventilation 
system. 

Subsequently,  the  licensee  informed 
the  staff  that  the  amendments  are  no 
longer  requested.  Thus,  the  amendments 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  ]une  29, 1989,  and  (2) 
the  staff  s  letters  dated  July  7, 1992  and 
August  6, 1992. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  and  at  the  Maude 
Preston  Palenske  Memorial  Library,  500 


Market  Street,  St.  Joseph,  Michigan 
49085. 

Dated  at  Rockville,  Maryland,  6th  day  of 
August  1992. 

For  the  Nuclear  Regulatory  Commission. 
John  Stang, 

Project  Directorate  III-l,  Division  of  Reactor 
Projects  III /IV /V,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  92-19325  Filed  8-12-92;  8:45  am) 
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[Docket  No.  030-00823;  License  No.  21- 
10725-03;  EA  92-042] 

Oakland  University,  Rochester,  Ml; 
Order  Imposing  Civil  Monetary  Penalty 

1 

Oakland  University  (Licensee)  is  the 
holder  of  Byproduct  Material  License 
No.  21-10725-03  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission]  on  May  22, 1968.  The 
license  was  amended  in  its  entirety  on 
March  17, 1988,  most  recently  amended 
on  July  30, 1990,  and  is  due  to  expire  on 
May  31, 1993.  llie  license  authorizes  the 
Licensee  to  possess  and  use  a  limited 
number  of  radioisotopes  in  millicurie 
quantities  for  in-vitro  laboratory 
research  studies,  animal  studies,  and 
student  instruction  in  accordance  with 
the  conditions  specified  therein. 

II 

An  inspection  of  the  Licensee’s 
activities  was  conducted  on  February  18 
through  25, 1992.  The  results  of  this 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  Licensee  by 
letter  dated  April  7, 1992.  The  Notice 
states  the  nature  of  the  violations,  the 
provisions  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations.  The  Licensee  responded 
to  the  Notice  by  two  letters  dated  May 
4, 1992.  In  its  response,  the  Licensee 
admitted  the  violations  that  resulted  in 
the  proposed  civil  penalty,  but  requested 
mitigation  of  the  penalty. 

III 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  had  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations,  with  the  exception  of 
Violation  I.C.,  occurred  as  stated  and 
that  the  penalty  proposed  for  the 
violations  designated  in  the  Notice 


should  be  imposed.  With  respect  to 
Violation  I.C.,  the  violation  is  amended 
as  described  in  the  Appendix  to  this 
Order. 

rv 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C 
2282,  and  10  CFR  2.205,  It  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  $5,000  within  30  days  of  the 
date  of  the  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director,  Office 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555. 

V 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing”  and  shall  be 
addressed  to  the  Director,  Ofifice  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
III,  799  Roosevelt  Road,  Glen  Ellyn, 
Illinois  60137. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  furthe?  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  the  violations 
set  forth  in  the  Notice  of  Violation  and 
as  modified  in  the  appendix,  which  were 
admitted  by  the  licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville,  Maryland. this  6th  day 
of  August  1992. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  Thompson,  Jr., 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguaids  and  Operations 
Support. 

Appendix — Evaluations  and 
Conclusions 

On  April  7, 1992,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalty  (Notice)  was  issued  for  , 
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violations  identified  during  an  NRC 
inspection  on  February  18  throu^  25, 
1992.  Oakland  University  (Licensee] 
responded  to  the  Notice  on  May  4, 1992. 
The  Licensee  questioned  the  acciiracy 
and  denied  Violation  LC.,  in  part;  and 
admitted  the  remaining  violations,  but 
requested  mitigation  of  the  penalty.  The 
NRC’s  evaluation  and  conclusions 
regarding  the  licensee's  partial  denial 
and  contention  of  an  inaccurate 
violation,  and  request  for  mitigation  of 
the  civil  penalty  are  as  follows: 

Restatement  of  Violations  (Parts  /  and  II 
of  Notice) 

I.  License  Condition  16  requires  that 
the  licensee  conduct  its  program  in 
accordance  with  the  statements, 
representations,  and  procedures 
contained  in  applications  dated  April  23, 
1982,  and  February  19, 1988;  and  a  letter 
dated  October  22, 1982. 

A.  Item  ll.a  of  the  application  dated 
April  23, 1982,  and  Item  10  of  the 
apphcation  dated  February  19, 1988, 
require  annual  calibration  of  the 
radiation  detection  instruments  listed  in 
the  applications. 

Contrary  to  the  above,  as  of  February 
18, 1992,  tte  licensee  failed  to  calibrate 
a  Victoreen  493  Geiger  counter  since 
September  21, 1964.  an  Eberline  E-120 
counter  sinoe  March  17, 1988,  and  a 
Series  900  minimonitor  since  December 
19, 1989,  which  are  radiation  detection 
instruments  listed  in  the  applications. 

This  is  a  repeat  violation. 

B.  The  letter  dated  October  22, 1982, 
states  that  the  Radiation  Safety 
Committee  meets  four  times  a  year. 

Contrary  to  the  above,  the  Radiation 
Safety  Committee  had  not  met  from 
December  7, 1989  until  the  February  18- 
25, 1992  inspection. 

C.  Iten]  15  of  the  application  dated 
April  23, 1982,  “Rules  for  Laboratory 
Personnel,"  states,  do  not  eat  or  drink  in 
any  area  where  radioactive  material  is 
stored  or  used,  and  do  not  store  food  or 
drink  with  radioactive  material. 

Contrary  to  the  above,  on  February  19, 
1992,  drinking  and  storage  of  food 
occurred  in  three  labs  where  radioactive 
material  is  stored  and  used.  Specifically, 
a  box  of  crackers  was  found  and  a 
coffee  maker  was  brewing  in  room  347 
of  Dodge  Hall;  a  student  was  warming 
coffee  and  drinking  coffee  in  room  332  of 
Dodge  Hall:  and  beverages  and  food 
were  stored  in  room  320  of  Hannah  Hall. 

D.  Item  15  of  the  application  dated 
April  23, 1992,  “Area  Survey 
Procedures,”  requires  that  waste  storage 
areas  and  all  other  laboratory  dreas  will 
be  surveyed  weekly.  Laboratory  areas 
where  only  small  quantities  of 
radioactive  material  are  used  (less  than 
200  microcuries)  will  be  surveyed 


monthly.  The  weekly  and  monthly 
surveys  will  consist  of  a  measurement  of 
radiation  levels  with  a  survey 
instrument  and  a  series  of  wipe  tests. 

Contrary  to  the  above,  from 
November  1990  until  the  February  18-25, 
1992  inspection,  the  licensee  failed  to 
perform  wipe  tests  of  rooms  348  and  418 
of  Dodge  Hall,  which  are  laboratory 
areas  where  radioisotopes  are  used  or 
stored.  Additionally,  since  November 
1990,  wipe  tests  of  all  other  areas  have 
only  been  performed  on  November  19, 

1990,  December  13, 1990,  February  1, 

1991,  March  22, 1991,  July  12, 1991,  and 
February  14, 1992. 

E.  Item  7.C  of  the  letter  dated  October 
22, 1962  requires  the  use  of  finger  type 
extremity  monitors  for  procedures  that 
involve  one  milKcurie  or  more. 

Contrary  to  the  above,  the  licensee 
failed  to  use  finger  type  extremity 
monitors  including  the  following  dates 
of  November  21, 1989,  January  16, 1990, 
January  10, 1991,  February  4, 1991,  May 
5, 16,  and  21, 1991,  July  31, 1991,  October 
17, 1991,  and  January  27, 1992,  when 
greater  than  one  millicurie  of 
radioactive  material  was  received  and 
used. 

F.  Item  15  of  the  application  dated 
April  23, 1982,  requires  the  RSO  inspect 
each  radiation  area  quarterly.  Inspection 
will  include  a  survey  of  all  areas  in 
which  radioactive  material  is  used,  and 
determination  of  complianoe  with  rules 
and  regulations,  and  license  conditions. 

Contrary  to  the  above,  during  the 
second  and  fourth  quarters  of  1991,  the 
RSO  failed  to  inspect  any  radiation  area 
quarterly.  Additionally,  from  November 
1990  to  February  18, 1992,  the  quarterly 
inspections  which  were  performed  only 
included  a  series  of  vripe  tests  and  did 
not  include  a  determination  of 
compliance  with  rules  and  regulations, 
and  license  conditions. 

G.  Item  15  of  the  application  dated 
April  23, 1982,  “Procurement  of 
Radiation  Sources,”  requires  that  a  copy 
of  all  purchase  order  requests  for 
radiation  sources  be  submitted  to  the 
RSO. 

Contrary  to  the  above,  from  June  1989 
until  the  February  18-25, 1992 
inspection,  the  authorized  users  of  this 
license  failed  to  submit  a  copy  of 
purchase  order  requests  for  radioactive 
soiuces  to  the  RSO. 

H.  Item  15  of  the  application  dated 
April  23, 1982,  requires  the  licensee  to 
dispose  of  radioactive  waste  only  in 
specially  designated  and  properly 
shielded  receptacles. 

Contrary  to  the  above,  on  February  19, 
1992,  the  licensee  failed  to  dispose  of 
radioactive  waste  in  specially 
designated  and  properly  shielded 
receptacles  in  rooms  315  and  430  of 


Dodge  Hall.  Specifically,  bags 
containing  radioactive  waste  were 
stored  uiuler  a  sink  in  room  315,  and  the 
surface  of  the  general  trash  can  in  room 
430  had  survey  readings  of  three  to  four 
millirem  per  hour. 

I.  Item  15  of  the  application  dated 
April  23, 1982,  “Area  Survey 
Procedures,”  requires  that  a  permanent 
record  be  kept  of  all  survey  results, 
including  negative  results. 

Contrary  to  the  above,  from  December 
10, 1986,  which  was  the  date  of  the  last 
NRC  inspection,  until  the  February  18- 
25, 1992  inspection,  the  licensee  failed  to 
document  results  of  daily  surveys 
performed  with  a  survey  instrument 

U.  License  Condition  8.C  limits  the 
maximum  amount  of  calcium-45 
byproduct  material  that  the  licensee 
may  possess  at  any  one  time  to  5 
millicuries. 

Contrary  to  the  above,  from  October 
18, 1990  to  approximately  February  8, 
1991,  the  licensee  exceeded  the  5 
millicurie  possession  limit  for  calcium- 
45.  Specifically,  on  October  18. 1990,  the 
licensee  received  a  5  millicurie  shipment 
of  calcium-45  while  a  3.1  millicurie 
inventory  of  calcium-45  was  already  in 
its  possession.  The  maximum  amount 
possessed  decayed  below  the 
possession  limit  on  approximately 
February  8. 1991. 

Summary  of  Licensee's  Response  to 
Violation  LC. 

The  licensee  admits  that  drinking  and 
storage  of  food  occurred  in  room  347  of 
Dodge  Hall.  However,  the  violation 
incorrectly  referenced  room  320  instead 
of  room  325  in  Hannah  Hall. 

Additionally,  no  radioactive  material 
was  used  or  stored  in  room  332  of  Dodge 
Hall  at  the  time  of  the  NRC  inspection. 

NRC  Evaluation  of  Licensee’s  Response 

The  NRC  agrees  that  the  incorrect 
room  was  cited  in  the  violation  and 
accepts  that  argument  that  no 
radioactive  material  was  used  or  stored 
in  room  332  of  Dodge  Hall.  The  violation 
is  amended  to  reflect  the  correct  room 
numbers  and  locations.  However,  this 
does  not  change  the  overall  validity  of 
Violation  I.C  since  two  examples  of  the 
occurrence  remain. 

Therefore,  the  NRC  concludes  that  the 
violation  occurred  and  the  violation  is 
amended  to  reflect  the  correction. 

Summary  of  Licensee's  Request  for 
Mitigation 

The  Licensee  admitted  the  violations 
which  resulted  in  the  proposed  civil 
penalty  but  requested  mitigation  of  the 
penalty  based  on  the  following 
arguments: 
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1.  The  Licensee  states  that  the  NRC's 
stated  purpose  for  imposing  civil 
penalties  is  to  "emphasize  the  need  for 
lasting  remedial  action  and  deter  future 
violations."  (10  CFR  part  2,  appendix  C, 
section  V.B  (1991)).  The  Licensee 
believes  that  its  replay  with 
accompanying  appendices  establishes 
that  adequate  remedial  action  has  been 
taken.  FurthermOTe,  these  documents 
establish  that  adequate  audit  and 
review  processes  are  now  in  place  to 
insure  that  no  further  violations  occur, 
corrective  actions  taken  thus  far  have 
demonstrated  involvement  and  support 
from  the  highest  levels  of  the 
administration,  including  the  President; 
and  the  University  administration  has 
committed  time  and  attention  necessary 
to  ihsure  that  the  radiation  safety 
program  is  in  compliance  with  all  NRC 
and  license  requirements. 

The  Licensee  takes  exception  to  the 
NRC’s  characterization  of  corrective 
action  taken  as  being  only  minimally 
acceptable.  Consideration  should  be 
given  to  "the  timeliness  of  the  corrective 
action,  the  degree  of  licensee  initiative, 
and  the  comprehensiveness  of  the 
corrective  action-such  as  whether  the 
action  is  focused  narrowly  to  the 
specific  violation  or  broadly  to  the 
general  area  of  concern”  (10  CFR  part  2, 
appendix  C,  section  V.B.2).  It  is  the 
Licensee’s  position  that  the  corrective 
action  taken  in  this  case  meets  all  three 
criteria. 

The  Licensee  states  that  corrective 
action  was  timely,  in  that  within  24 
hours  of  the  NRC’s  inspection,  the 
Radiation  Safety  Officer  sent 
memoranda  to  the  isotope  users  whose 
laboratories  were  cited.  In  addition  the 
Radiation  Safety  Officer  directed  a 
memorandum  on  February  20, 1992,  to 
all  approved  isotope  users  reminding  the 
users  of  proper  radiation  safety 
procedures.  On  March  9, 1992,  the 
Radiation  Safety  Committee  met  to 
review  the  apparent  violations,  to 
review  the  corrective  actions  taken  and 
to  plan  for  further  compliance. 

The  Licensee  states  that  the  corrective 
action  also  shows  a  considerable  degree 
of  initiative  and  comprehensiveness. 
Rather  than  focusing  exclusively  on  the 
specific  violations,  the  Director  of 
Research  and  Academic  Development 
and  the  Radiation  Safety  Officer  met 
and  immediately  began  a  process  to 
revise  the  entire  Ra&ation  Safety 
Manual  in  an  attempt  to  address  the 
concern  about  management  control  of 
the  radiation  safety  program. 
Additionally,  the’decision  to  appoint  the 
Director  of  Research  and  Academic 
Development,  rather  than  the  Radiation 
Safety  Officer,  as  Chair  of  the  Radiation 


Safety  Committee  also  reflects  initiative 
and  comprehensiveness  of  corrective 
actionsi 

The  Licensee  states  that  with  respect 
to  the  violations  regarding  failure  of  the 
Radiation  Safety  Committee  to  meet  on 
a  quarterly  basis,  failure  to  comply  with 
weekly  and  monthly  survey 
requirements,  failure  of  the  Radiation 
Safety  Officer  to  survey  and  inspect  on 
a  quarterly  basis,  failure  to  dispose  of 
radioactive  waste  in  special  containers, 
and  failure  of  users  to  document  survey 
results,  it  was  impossible  for  the 
University  to  be  in  complete  compliance 
by  the  date  of  the  Enforcement 
Conference.  Other  corrective  actions 
took  longer  to  complete  because 
problems  of  waste  storage  were 
discovered  subsequent  to  the 
Enforcement  Conference.  In  addition, 
the  University  demonstrated  further 
good  faith  compliance  with  the  NRC’s 
requirement  for  corrective  action 
immediately  after  the  March  19, 1992, 
Enforcement  Conference.  Additional 
corrective  measures  were  taken  on 
March  20, 1992,  which  addressed  alleged 
violations  concerning  the  failure  to  use 
extremity  monitors,  ffie  failure  of 
authorized  users  to  submit  copies  of 
purchase  order  requests  to  the  Radiation 
Safety  Officer,  failure  to  properly 
dispose  of  radioactive  waste,  and 
possession  of  an  excessive  quantity  of 
calcium-45. 

2.  The  Licensee  also  requests 
mitigation  of  the  civil  penalty  based  on 
the  ability  of  the  Licensee  to  pay  and  the 
Licensee’s  ability  to  conduct  licensed 
activities  safely.  'The  State  of  Michigan 
has  reduced  tinancial  support,  and  as  a 
result,  the  Universtty  has  instituted  a 
series  of  cost-reduction  efforts  and 
tuition  increases.  In  addition,  the 
University  will  change  its  recognition  of 
State  appropriations  from  a  modified 
accrual  to  a  cash  basis  methodology. 
Compliance  with  license  requirements 
for  operation  of  the  radiation  safety 
program  has  resulted  in  a  signihcant 
increase  in  costs.  The  University  will  be 

'  spending  up  to  $15,000  to  Hnance  repairs 
and  restorations  to  the  University’s 
licensed  storage  facility.  The  Licensee 
urges  the  NRC  to  consider  the 
University’s  budgetary  problems, 
including  the  significant  cost  required  to 
maintain  compliance  with  the  radiation 
safety  program.  Funds  paid  as  part  of 
the  civil  penalty  could  be  better  spent  in 
correcting  radiation  safety  problems  and 
preventing  their  recurrence. 

3.  Furthermore,  the  Licensee  believes 
that  the  deterrent  effect  intended  by  the 
NRC  has  already  been  accomplished  by 
the  notice  of  violation  and  the  adverse 
publicity  as  a  result  of  the  press  release. 


NRC  Evaluation  of  Licensee’s  Request 
for  Mitigation 

1.  Corrective  Action 

When  considering  the  corrective 
action  factor,  the  NRC  considers  those 
corrective  actions  which  are  completed 
or  fully  formulated  by  the  Licensee  from 
the  time  the  violations  are  identified 
during  the  inspection  through  the 
Enforcement  Conference.  As  stated  in 
the  NRC’s  letter  dated  April  7, 1992,  full 
50  percent  escalation  was  warranted  for 
the  corrective  action  factor  in  that  the 
Licensee’s  corrective  actions  presented 
at  the  Enforcement  Conference  were 
minimally  acceptable.  'The  Licensee’s 
corrective  actions  did  not  satisfactorily 
outline  a  plan  to  ensure  that  the 
Radiation  Safety  Officer  and  his 
assistant  would  dedicate  sufficient  time 
to  the  Radiation  Safety  Program.  At  the 
Enforcement  Conference,  the  Licensee 
had  not  given  sufficient  attention  to 
resources  it  needed  to  implement  a  plan. 
In  fact,  the  NRC  Staff  had  to  encourage 
the  Licensee  to  address  this  issue.  In 
addition,  the  Licensee  had  not  fully 
evaluated  the  responsibilities  and  duties 
of  the  Radiation  Safety  Officer  prior  to 
the  Enforcement  Conference, 
Consequently,  at  the  time  of  the 
Enforcement  Conference,  the  Licensee 
had  not  determined  the  quantity  of  work 
and  effort  required  of  the  Radiation 
Safety  Officer  to  effectively  ensure 
compliance  with  NRC  requirements  and 
the  institution’s  license.  Although  the 
Licensee  had  spent  a  significant  effort  in 
revising  the  Radiation  Safety  Manual,  at 
the  time  of  the  Enforcement  Conference 
it  was  unclear  how  the  Licensee  would 
ensure  that  the  Manual  and  NRC 
requirements  would  be  fully  complied 
with  in  the  future.  Finally,  ffie  Licensee’s 
corrective  actions  regarding  radioactive 
waste  disposal  were  not  timely,  in  that 
they  were  not  implemented  until  after 
the  Enforcement  Conference. 

'The  NRC’s  conclusion  regarding  the 
escalation  for  the  corrective  action 
factor  is  also  supported  by  the 
Licensee’s  Reply  to  a  Notice  of  Violation 
dated  May  4, 1992.  The  reply  indicates 
that  the  Licensee  had  not  Hnalized  its 
commitments  regarding  their  plans  to 
ensure  that  the  Radiation  Safety  Officer 
and  his  assistant  dedicated  sufficient 
time  to  the  Radiation  Safety  Program, 
until  May  1, 1992,  which  was  seven 
weeks  after  the  March  19, 1992, 
Enforcement  Conference.  (These 
commitnvents  included  fuiids  being 
made  available  to  provide  one-quarter 
time  services  for  a  Radiation  Safety 
Officer;  additional  funds  being  made 
available  for  a  one-quarter  time 
doctoral-level  graduate  assistant  to  the 
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Radiation  Safety  Officer;  and  additional 
funds  for  staffing  if  warranted.) 

The  NRC  stated  in  its  April  7, 1992, 
letter  that  it  was  unclear  at  the 
Enforcement  Conference  how  the 
Licensee  v/ould  ensure  that  the 
Radiation  Safety  Manual  and  NRG 
requirements  would  be  fully  complied 
with  in  the  future.  In  particular,  no 
explanation  was  provided  as  to  how  the 
Licensee's  revised  Radiation  Safety 
Program  would  be  audited  and  enforced. 
Although  the  four  steps  that  the 
Licensee  provided  on  pages  10-11  of  the 
Reply  to  a  Notice  of  Violation,  dated 
May  4, 1992,  are  acceptable  methods  for 
ensuring  future  compliance  with  license 
conditions  and  NRC  requirements,  these 
steps  were  not  outlined  at  the 
Enforcement  Conference.  These  steps 
include: 

(a)  The  Radiation  Safety  Officer  will 
meet  with  the  Director,  Office  of 
Research  and  Academic  Development, 
on  at  least  a  monthly  basis  to  review  the 
Radiation  Safety  Program  and 
compliance  with  monitoring 
requirements.  Written  reporting  of  the 
results  of  compliance  surveys  will  also 
be  performed. 

(b)  The  Director,  Office  of  Research 
and  Academic  Development,  will  report 
the  results  of  his  oversight  activities  to 
the  Vice  Provost  of  the  University  during 
standing  bi-weekly  meetings. 

(c)  The  Radiation  Safety  Officer 
currently  has  authority  to  suspend  the 
use  of  radioisotopes  in  laboratories  in 
violation  of  license  conditions  or  NRC 
regulations.  The  Annual  Permitting 
Process  now  in  effect  at  Oakland 
University  should  reinforce  safety 
requirements  and  procedures  among  all 
principal  investigators  and  workers  at 
the  University.  Furthermore,  serious  or 
repeat  violations,  as  determined  through 
the  monitoring  activities  of  the 
Radiation  Safety  Officer  will  not  require 
review  and  re-authorization  in  a  meeting 
of  the  Radiation  Safety  Committee 
before  work  can  recommence. 

(d)  The  University’s  Director  of 
Internal  Audit  will  conduct  at  least 
annual  reviews  of  the  Radiation  Safety 
Program  to  provide  for  an  independent 
review.  A  memorandum  from  the 
Provost  to  the  Director,  Internal  Audit, 
requesting  such  services  was  attached 
to  the  Licensee’s  response.  The  NRC 
Staff  notes  that  this  memorandum  is 
dated  April  22, 1992,  and  only  suggests 
that  third-party  audits  of  all  records  and 
regular  monitoring  procedures  should  be 
assigned  to  the  Diregtor,  Internal  Audit. 
The  Licensee  did  not  submit  to  the  NRC 
any  subsequent  formal  commitment  to 
perform  the  suggested  audits  by  the 
Director.  Internal  Audit. 


In  adc^tion,  the  NRC  Staff  notes  that 
the  Licensee's  corrective  actions  for 
waste  disposal  were  not  timely,  in  that 
the  Radiation  Safety  Officer’s  March  20, 
1992,  memorandum  was  issued  the  day 
after  the  Enforcement  Conference  and 
stated  that  the  removal  of  radioactive 
waste  would  commence  beginning  the 
week  of  March  23, 1992.  The  Radiation 
Safety  Officer’s  April  7, 1992, 
memorandum  to  the  Director.  Risk 
Management  &  Contracting,  indicated 
that  the  Radiation  Safety  Officer  had 
obtained  a  key  to  the  radioactive  waste 
storage  implement  shed  behind  Hannah 
Hall  and  was  preparing  to  transport  the 
first  5  or  6  barrels  during  the  week  of 
April  7. 1992. 

Based  on  the.above,  the  NRC  Staff 
does  not  find  that  the  Licensee’s 
arguments  warrants  mitigation  of  the 
civil  penalty. 

2.  Ability  to  Pay  and  Conduct  Licensed 
Activit.es  Safely 

NRC’s  Enforcement  Policy,  10  CFR 
part  2.  appendix  C,  provides  that  “it  is 
not  the  NRC’s  intention  that  the 
economic  impact  of  a  civil  penalty  be 
such  that  it  puts  a  licensee  out  of 
business  (orders,  rather  than  civil 
penalties,  are  used  when  the  intent  is  to 
terminate  licensed  activities)  or 
adversely  affects  a  licensee’s  ability  to 
safely  conduct  licensed  activities."  The 
licensee  has  not  provided  any  evidence 
to  demonstrate  that  the  $5,000  civil 
penalty  will  put  it  out  of  business  or  will 
adversely  affect  its  ability  to  safely 
conduct  licensed  activities.  The 
Licensee  should  also  be  aware  that  the 
NRC  will  accept  payment  of  the  civil 
penalty  over  time.  Thus,  the  NRC  Staff 
does  not  find  that  the  Licensee’s 
argument  warrants  mitigation  of  the 
civil  penalty. 

3.  Deterrent  Effect 

The  Licensee  argues  that  the  civil 
penalty  should  be  mitigated  since  the 
deterrent  effect  intended  by  the  NRC 
has  already  been  accomplished.  Civil 
penalties  are  assessed  to  deter  future 
noncompliance  by  all  licensees  and  to 
emphasize  the  heed  for  timely,  effective, 
and  lasting  corrective  action.  The 
deterrent  effect  is  achieved  when 
licensees,  in  order  to  avoid  civil 
penalties,  take  prompt  and  effective 
action  in  advance  of  any  potential 
violation  so  that  the  violation  does  not 
occur  and  the  NRC  does  not  have  to 
become  involved.  Thus,  the  NRC  Staff 
does  not  find  that  the  Licensee’s 
argument  warrants  mitigation  of  the  . 
civil  penalty. 


NRC  Conclusion 

The  NRC  Staff  concludes  that  the 
Licensee  did  not  provide  an  adequate 
basis  for  mitigation  of  the  civil  penalty. 
Consequently,  the  proposed  civil  penalty 
in  the  amount  of  SS.OOQ  is  imposed. 

[FR  Doc.  92-19326  Filed  8-12-92;  8:45  am) 
BILUNC  CODE  7S90-01-M 


Docket  No.  40-0868 1-MLA  and  ASLBP  No. 
92-666-01-MLA] 

UMETCO  Minerals  Corp.  (Source 
Materials  License  No.  SUA-1358); 

Order  and  Memorandum,  Request  for 
Hearing  and  Stay  of  License 
Amendment 

Before  Administrative  Judge  James  P. 
Gleason.  Presiding  Officer. 

August  5. 1992. 

I.  Request  for  Hearing 

On  July  2, 1992,  the  State  of  Utah  filed 
a  request  for  hearing  on  the  issuance  by 
the  Nuclear  Regulatory  Commission  of 
Amendment  30  to  License  No.  SUA- 
1358.  The  State  also  requests  a  stay  of 
the  amendment  pending  completion  of 
the  proposed  adjudication.*  Licensee, 
the  Umetco  Minerals  Corporation 
(UMC),  opposes  the  hearing  request  * 
and  the  Staff  also  filed  a  response  in 
opposition  to  both  the  hearing  request 
and  the  request  for  a  stay.®  The  Staff 
indicates  it  intends  to  participate  as  a 
party  if  a  hearing  is  granted. 

The  UMC  application  for  Amendment 
30,  filed  on  January  18, 1989,  is  to 
perform  plant  processing  tests  on  600 
wet  tons  of  feed  containing  source 
material  received  from  the  Teledyne 
Wah  Chang  Company  in  Albany, 
Oregon.  The  material  for  the  processing 
test  is  not  natural  ore  mined  for  its 
uranium  content  but  rather  comes  from 
the  processing  of  ore  to  recover 
zirconium.  It  contains  greater  than  0.05% 
recoverable  uranium  and  UMC  intends 
to  process  the  material  for  its  uranium 
content  at  its  White  Mesa  Mill,  a 
licensed  facility  in  Blanding,  Utah.  After 
processing,  UMC  intends  to  dispose  of 
the  resulting  tailings  at  the  mill’s 
impoundment.  The  State  asserts  that  the 
NRC  is  taking  licensing  action  without 
first  adequately  determining  whether 
UMC  is  actually  engaged  in  waste 
disposal  of  material  from  the  Wah 


'  Request  for  Hearing  and  Stay,  Utah  Department 
of  Environmental  Quality  and  Assistant  Attorney 
General,  July  2. 1992. 

*  Letter  from  R.A.  Van  Horn,  Director  of 
Operations.  UMC.  to  NRC  Executive  Director  of 
Operations  James  Taylor.  July  16. 1992. 

*  NRC  Staffs  Response  to  Request  for  Hearing  by 
State  of  Utah.  July  30. 1992. 
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Chang  Company  instead  of  uranium 
reprocessing  as  alleged.  As  an 
Agreement  State,  Utah  asserts  that  it, 
rather  than  the  NRC,  may  have 
jurisdiction  over  the  materials  if  they 
are  either  low  level  waste  or  source 
material.  Further,  the  State  asserts  that 
the  NRC's  amendment  action  may 
hinder  the  Department  of  Energy’s 
(DOE)  responsibility  to  assume  long¬ 
term  custodial  care  of  the  processed 
materials.  Finally,  the  State  also 
expresses  a  concern  over  the  lack  of 
NRC  oversight  of  UMC’s  tests  and  the 
characteristics  of  the  materials  to  be 
processed.  The  State  contends,  inter 
alia,  that  a  hearing  is  necessary  in  order 
to  resolve  the  nature  of  the  materials 
being  processed,  the  licensee’s  intention 
in  processing  the  material,  and 
questions  concerning  title  to  the 
material. 

In  opposing  the  hearing,  UMC  cites 
NRC’s  regulations,  10  CFR  2.1205(c)(2]  (i) 
and  (ii),  requiring  that  a  hearing  request 
must  be  filed  within  thirty  (30)  days 
after  the  requestor  receives  actual  notice 
of  a  pending  application  or  agency 
action  granting  the  application,  or  one 
hundred  and  eighty  (180)  days  after 
agency  action  granti^  the  application, 
whichever  is  earlier.  The  Licensee 
contends  that  here  the  State  had  much 
more  than  thirty  days  knowledge  of  the 
license  amendment  application  prior  to 
filing  its  hearing  request.  In  support  of 
its  position,  UMC  references  specific 
meetings  it  had  with  State 
environmental  officials  to  discuss  the 
application.*  In  its  response,  the  Staff 
alleges  that  the  State  had  actual  notice 
of  the  pending  application  as  early  as 
April  1989.®  Because  the  Presiding  • 
Officer  is  required  under  the 
Commission’s  regulations  to  determine 
that  requests  for  hearings  are  timely 
filed,  we  address  that  issue  first. 

The  applicable  regulation.  10  CFR 
2.1205(c)(2),  states  in  its  pertinent  part 
that: 

(c)  A  person  other  than’an  applicant  shall 
file  a  request  for  a  hearing  *  *  *. 

(2)  If  a  Federal  Register  notice  is  not 
published  in  accordance  with  paragraph 
(c)(i),  the  earlier  of 

(i)  Thirty  (30)  days  after  the  requestor 
receives  actual  notice  of  a  pending 
application  or  an  agency  action  granting  an 
application;  or 

(ii)  One  hundred  and  eighty  (180)  days  after 
agency  action  granting  an  application. 

Both  UMC  and  the  Staff  argue  that 
since  the  State  had  actual  notice  of  the 
then  pending  license  application  months 
before  the  NRC  approv^  and  issued  the 
amendment,  a  request  for  hearing  was 


*  Umetco  Minerals  Corporation.  )uly  16. 1992  at  2. 

•  Staff  response  at  6-7. 


required  to  be  filed  within  thirty  days  of 
such  notice.  The  state  rejoins  that  it  was 
entitled  to  file,  as  it  did,  within  thirty 
days  of  the  agency  action  granting  the 
license  amendment.  As  the  State  does 
not  appear  to  be  seriously  objecting  to 
the  assertion  that  it  had  prior  notice  of 
the  pending  application,  the  question 
here  is  whether  10  CFR  2.1205(c)(2)(i) 
provides  for  two  windows  of 
opportunity  rather  than  one  for  filing  a 
request  for  hearing.®  Nothing  in  either 
the  plain  language  of  the  regulation  or 
the  underlying  Statement  of 
Consideration  militates  against  an 
interpretation  providing  two  such 
windows  of  opportunity.  'There  is 
nothing  in  the  plain  language  of  the 
regulation  to  support  an  opposite 
conclusion.  Indeed,  to  subscribe  to  the 
position  advanced  by  UMC  and  the 
Staff,  one  must  conclude,  without  more, 
that  the  word  “earlier”  modifies  both  a 
notice  of  a  pending  application  and 
notice  of  an  agency  action  granting  the 
application  as  well  as  the  180-day 
period  set  forth  in  10  CFR  2.1205(2)(ii). 
Neither  party  has  suggested  any  basis 
for  such  an  interpretation  nor  can  it  be 
supplied  here.  As  physically  structured 
and  grammatically  written,  the  words 
“earlier  of’  refer  to  and  modify  the 
whole  of  subsection  (i)  and  the  whole  of 
subsection  (ii).  The  modifier  “earlier” 
can  neither  structurally  nor 
grammatically  properly  modify  both 
components  of  subsection  (i)  as  well  as 
subsection  (ii).  To  obtain  that  result,  the 
regulation  would  have  to  be  written 
with  three  subsections  so  that  the 
current  first  subsection  would  be  split 
into  two  separately  numbered 
subsections  and  the  current  second 
subsection  would  become  a  third 
subsection.  Accordingly,  the  plain 
language  of  §  2.1205(c)(2)(i)  provides 
two  windows  of  opportunity  for  filing  a 
hearing  request.  As  the  U.S.  Court  of 
Appeals  has  suggested,  an  agency’s 
interpretation  of  its  own  rules  cannot  fly 
in  the  face  of  the  language  of  the  rules 
themselves.  See  Union  of  Concerned 
Scientists  v.  NRC,  711  F.2d  370,  381 
(1983). 

In  support  of  this  conclusion,  the 
commentary  in  the  Commission’s 
Statement  of  Consideration  refers  to  the 
fact  that  the  proposed  rule,  in 
§  2.1205(c).  provides  that  a  hearing 
petition  will  be  considered  timely  if  filed 
within  thirty  days  after  the  petitioner 
receives  actual  notice  of  a  licensing 
action.'^  No  rationale  is  apparent  as  to 


*  State  of  Utah's  suf^Iemental  request  for  hearing 
at  1.  August  31, 1992. 

’  See  54  FR  8271. 


why  the  Commission  would  wish  to 
require  a  person  to  file  a  hearing  request 
at  a  time,  such  as  is  evident  here,  when 
ongoing  communications  may  prevent 
the  necessity  for  a  hearing  at  all.  That 
expectation  would  be  extinguished  only 
when  the  NRC  approved  the  action 
being  opposed  by  the  State.  It  is  a  more 
reasonable  procedure  and,  in  any  event, 
what  the  plain  language  of  the 
regulation  requires,  that  when  an  effort 
toward  resolution  fails,  a  thirty-day 
period  would  then  ensue  for  requesting 
a  hearing.  Here,  the  State  acted  within 
this  time  frame.  Thus  the  State’s  request 
for  a  hearing  was  timely  filed. 

Alternatively,  even  if  the  State’s 
petition  is  found  untimely,  its  lateness  is 
excusable  under  the  provisions  of  10 
CFR  2.1205(k).  In  the  circumstances,  the 
fact  that  the  State  was  engaged  in 
discussions  with  the  Staff,  as  well  as  the 
Licensee,  on  the  requested  license 
amendment  makes  the  delay  in  filing  an 
earlier  request  for  hearing  excusable. 

Also,  the  current  request  by  the  Staff, 
agreed  to  by  Licensee,  to  delay 
processing  the  material  tends  to  buttress 
a  finding  that  a  grant  of  the  hearing 
petition  would  not  result  in  undue 
prejudice  or  injury  to  the  other 
participants  in  the  proceeding.®  The  fact  ' 
that  the  proposed  license  amendment 
request  was  filed  over  three  and  a  half 
years  ago,  and  no  action  has  ensued  to 
the  present  time,  also  supports  a  finding 
that  no  undue  prejudice  would  result 
from  the  grant  of  the  hearing  petition 
alone. 

The  applicable  regulations  also 
require  that  the  Presiding  Officer 
determine  that  the  specified  areas  of 
concern  are  germane  to  the  subject 
matter  of  the  proceeding  and  that  the 
requestor  meets  the  judicial  standards 
for  standing.®  Neither  the  Licensee  nor 
the  Staff  addresses  the  standing  or  areas 
of  concern  submitted  in  the  State’s 
petition.’®  No  serious  question  can  be 
raised  on  the  State’s  standing  in  this 
proceeding.  Its  petition  cites  issues  of 
jurisdiction  over  the  materials  involved, 
the  proper  characteristics  of  such 
material,  the  purpose  for  which  the 
materials  have  been  received,  the  failure 
to  place  proper  conditions  on  the  license 
amendment,  and  questions  concerning 
governmental  responsibility  for  the 
ultimate  custody  of  the  materials.  'These 


•  Presiding  Officer  Telephone  Conference,  pp.  6- 
7.  July  30, 1992. 

•  10  CFR  2.1205(g). 

The  Staff  does  allege,  with  supporting 
attachments,  that  substantially  identical  Utah  State 
concerns  have  been  addressed  and  resolved  with 
notice  and  consent  of  the  Commission  prior  to  the 
issuance  of  the  license  amendment.  NRC  Staff 
Response  at  8,  n.l4. 
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matters  setting  forth  possible  injuries  in  . 
fact  are  within  the  zone  of  interest 
protected  by  statute  and  meet  the 
standards  for  standing  in  Commission 
proceedings.^*  I  Hnd  the  State  has 
standing  to  participate  and  has  set  forth 
areas  of  concern  germane  to  this 
proceeding. 

II.  Request  for  Stay 

In  its  petition,  the  State  also  requests 
a  stay  of  the  license  amendment  pending 
the  completion  of  a  hearing.  In  the 
subpart  L  proceedings,  an  application 
for  a  stay  is  governed  by  the  provisions 
of  10  CFR  2.1263  which  incorporates  the 
traditional  four-stay  criteria  of  10  CFR 
2.788: 

1.  Whether  the  movant  has  made  a 
strong  showing  that  it  is  likely  to  prevail 
on  the  merits; 

2.  Whether  the  movant  has  shown 
that  it  will  be  irreparably  injured  unless 
a  stay  is  granted; 

3.  Whether  a  stay  would  harm  other 
parties;  and 

4.  Where  the  public  interest  lies. 

Under  the  Commission’s  regulations, 

10  CFR  2.1237(b),  the  State  has  the 
burden  of  persuasion  on  these  factors. 
Here,  however,  the  State’s  petition  fails 
even  to  address  the  criteria  for  a  stay 
set  forth  in  the  regulation.  Although 
arguably  the  third-  and  fourth-stay 
criteria  might  be  satisfied  by  the  State’s 
recital  of  its  concerns,  the  failure  to 
address  the  first  two  criteria  is  fatal  to 
its  request.  Obviously,  the  Public 
interest  would  be  served  in  having  the 
question  of  jurisdiction  finally 
established.  Similarly,  the  Licensee 
would  not  be  harmed  by  a  stay  because 
it  has  agreed  to  the  Staffs  request  to 
delay  any  materials’  processing  until  an 
effort  is  made  to  resolve  the  State’s 
concerns,  supra,  But  since  the  State  has 
made  no  showing  that  it  is  likely  to 
prevail  on  the  merits  or  that  it  will  be 
irreparably  injured,  a  stay  cannot  be 
granted,  liie  request  for  a  stay  is 
therefore  denied. 

Order 

For  the  reasons  stated,  it  is,  this  5th 
day  of  August  1992,  Ordered: 

1.  The  request  for  hearing  by  the  State 
of  Utah  is  granted  and  the  request  for  a 
-Stay  of  AmAidment  30  to  License  No. 
SUA-1358  is  denied. 

2.  A  hearing  on  the  License 
Amendment  will  be  held  and  the  time 
and  other  details  concerning  the  hearing 
will  be  published  at  a  future  date. 

3.  Petitions  to  intervene  in  this 
proceeding  must  be  filed  within  thirty 


•  *  Portland  General  Electric  Co.  (Pebble  Springs 
Nuclear  Plant.  Units  1  and  Z),  CLI-76-Z7.  4  NRC  610. 
61Z-13  (1976). 


(30)  days  of  this  Order  appearing  in  the 
Federal  Register.  The  Licensee  and  Staff 
will  have  ten  (10)  days  to  respond  after 
service  of  any  petition. 

4.  An  appeal  from  this  Order,  by 
parties  other  than  the  petitioner,  may  be 
filed  with  the  Commission  within  ten 
(10)  days  of  the  service  of  the  Order.  10 
CFR  2.1205(n). 

Bethesda,  Maryland,  August  5. 1992. 

James  P.  Gleason, 

Presiding  Officer,  Administrative  Judge. 

[FR  Doc.  92-19323  Filed  8-12-92;  8:45  am] 
BILUNQ  COO£  7S9(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-31003;  File  No.  SR-NASD- 
92-12] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Short  Sale  Rule  for  Nasdaq 
National  Market  System  Securities  and 
Qualification  Criteria  for  Primary 
Market  Makers  in  the  Nasdaq  System 

August  6. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
15  U.S.C,  78s(b)(l),  notice  is  hereby 
given  that  on  July  22, 1992,  the  National 
Association  of  Securities  Dealers,  Inc. 
(“NASD”  or  “Association”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”  or  “SEC”) 
the  proposed  rule  change  and 
amendments  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  NASD.*  The  proposed 
language  of  the  rule  change,  as 
amended,  is  included  below  as  exhibit 
A.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


‘  The  original  proposed  rule  change  providing  a 
short  sale  rule  for  Nasdaq/NMS  securities  was  filed 
with  the  Conunission  on  April  9. 1992.  The  NASD 
51ed  Amendment  No.  1  to  the  proposal  on  [uly  1. 
1992.  Amendment  No.  1  proposes  a  20  day 
registration  requirement  in  order  for  market  makers 
to  qualify  for  “primary"  market  maker  status  for  a 
one  year  period  after  Commission  approval  of  the 
proposal.  In  addition.  Amendment  No.  1  adds  two 
interpretations  of  the  Board  of  Governors;  the  first 
regarding  “bona  fide"  market  making  activity:  the 
second  regarding  the  prices  at  which  “legal"  short 
sales  may  be  effected.  On  July  22. 1992.  the  NASD 
filed  Amendment  No.  2  to  the  original  proposed  rule 
change.  Amendment  No.  2  adds  an  additional 
Interpretation  of  the  Board  of  Governors  regarding 
activity  that  may  be  considered  in  violation  of  the 
short  sale  rule  and  amends  the  Interpretation 
proposed  in  Amendment  No.  1  regarding  the  prices 
at  which  “legal"  short  sales  may  be  effected.  The 
Notice  of  Proposed  Rule  Change  that  follows 
incorporates  Amendment  Nos.  1  and  2  into  the 
original  proposal. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  a  short  sale 
rule  or  “bid  test”  for  Nasdaq  National 
Market  System  (“Nasdaq/NMS”) 
Securities  that  would  prohibit  short 
sales  at  or  below  the  current  inside  bid 
as  shown  on  the  Nasdaq  screen  when 
that  bid  is  lower  than  the  previous 
inside  bid.  The  rule  includes  certain 
exemptions,  including  an  exemption  for 
qualified  market  makers  that  comply 
with  criteria  establishing  them  as 
primary  market  makers  in  the  Nasdaq 
system.  The  NASD  is  amending  he 
proposed  sections  and  requesting  that 
the  date  of  effectiveness  of  the  primary 
market  maker  qualifications  be  one  year 
from  the  effective  date  of  the  short  rule. 

In  the  interim-year,  a  standard  of  twenty 
days  “time  in  grade”  will  be  used  to 
designate  a  qualified  Nasdaq  market 
maker.  In  addition,  the  NASD  is 
proposing  three  Interpretations  of  the 
Board  of  Governors  regarding  “bona 
fide”  market  making  activity,  the  prices 
at  which  “legal”  short  sales  may  be 
effected,  and  examples  of  conduct  that 
may  be  considered  in  violation  of  the 
rule. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  test  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing  a  new 
Section  46  in  Article  UI  of  the  Rules  of 
Fair  Practice  regarding  a  short-sale  rule 
or  “bid  test”  for  Nasdaq/NMS 
securities.  The  proposed  short  sale  rule 
will  prohibit  members  from  effecting 
‘  short  sales  at  or  below  the  bid  for 
themselves  or  their  customers  when  the 
current  inside  or  test  bid  is  below  the 
previous  inside  bid.  The  rule  will  be  in 
effect  during  normal,  domestic  market 
hours  (9:30  a.m.  to  4  p.m.  Eastern  Time) 
and  includes  an  exemption  for 
transactions  by  qualified  Nasdaq  market 
makers.  Qualified  or  “primary”  Nasdaq 


36422 


Federal  Register  /  Vol.  57,  No.  157  /  Thursday.  August  13.  1992  /  Notices 


market  makers  will  be  designated  as 
such  if  they  comply  with  the  criteria  set 
forth  in  new  Section  47  of  Article  III  of 
the  Rules  of  Fair  Practice.  The  three 
primary  criteria  relate  to  dealer  spread, 
time  at  the  inside  quotation,  and  quote 
changes  in  relation  to  trades.  A 
supplemental  criterion  relates  to  the 
share  of  trading  volume  accounted  for 
by  the  market  maker. 

1.  Background 

Since  1986,  the  NASD  has  adopted  a 
number  of  regulatory  initiatives 
regarding  short  selling.  Prompted  by 
recommendations  for  short  sale 
regulation  contained  in  the  Pollack 
report,*  the  NASD  now  requires 
members  to  mark  all  sale  transactions 
either  ‘‘long’’  or  “short;”  *  requires  a 
member,  prior  to  accepting  a  short  sale 
from  a  customer,  to  make  an  affirmative 
determination  that  it  will  receive 
delivery  of  the  security  from  the 
customer  or  that  it  can  borrow  the 
security  on  behalf  of  the  customer,^ 
requires  a  member  to  make  an 
affirmative  determination  that  it  can 
borrow  the  security  before  effecting  a 
short  sale  for  its  own  account, 
(exempting  transactions  in  corporate 
debt  securities,  in  bona  fide  market 
making  activities  and  in  fully  hedged  or 
arbitraged  positions);*  imposes 
mandatory  buy-in  requirements  for  cash 
or  guaranteed  delivery  for  Nasdaq 
securities  where  the  buyer  is  a  customer, 
other  than  another  NASD  member,  upon 
failure  of  a  clearing  corporation  to  effect 
delivery  pursuant  to  a  buy-in  notice;® 
and  requires  members  to  report,  as  of 
the  15th  of  each  month,  aggregate  short 
positions  in  all  customer  and  proprietary 
accounts  in  securities  listed  on  Nasdaq.'^ 
The  NASD  also-  encouraged  adoption  of 
SEC  Rule  lOb-21  that  prohibits  a  person 
who  effects  a  short  sale  of  an  equity 
security  between  the  filing  of  a 
registration  statement  and  the  time  at 
which  sales  of  such  equity  security  may 
be  commenced,  from  covering  the  short 
sale  with  offered  securities  purchased 
from  an  underwriter  or  other  broker  or 
dealer  participating  in  the  offering.® 


*  Irving  M.  Pollack,  Short-Sale  Regulation  of 
Nasdaq  Securities  (July  1986). 

*  Rules  of  Fair  Practice,  Article  3,  Section  21; 
Release  No.  34-23572.  File  No.  SR-NASD-8&-17 
(August  1986). 

♦  Prompt  Receipt  and  Delivery  Interpretation; 
Release  No.  34-23572,  File  No.  SR-NASD-88-17, 
(August  1986). 

*  Prompt  Receipt  and  Delivery  Interpretation; 
Release  No.  34-28186,  File  No.  SR-NASD-89-5  (July 
1990). 

•  Uniform  Practice  Code,  Section  59;  Release  No. 
28894,  File  No.  Srt-NASD-87-19  (April  1989). 

’  Rules  of  Fair  Practice,  Article  III,  Section  41. 

•  SEC  Rule  10b-21(T);  17  CFR  24ai(*-21(T). 
Release  No.  34-26028,  (August  1988).  In  addition,  the 


In  January  1991,  the  NASD  solicited 
comments  from  the  membership  on  the 
concept  of  a  short  sale  rule  for  Nasdaq/ 
NMS  securities.®  Approximately  60 
comment  letters  supporting  and 
opposing  the  concept  from  members  and 
issuers  were  submitted,  along  with 
hundreds  of  short  form  responses  from 
issuers  in  support  of  the  rule.  Following 
a  year  of  comment  and  discussion 
among  members,  issuers,  institutional 
participants,  and  positive 
recommendations  from  NASD 
committees,*®  the  NASD  Board  of 
Governors  approved  adoption  of  the 
short  sales  ride  in  November  1991  and 
approved  the  primary  market  maker 
qualifications  in  January  1992.  The 
NASD  solicited  membership  approval 
and  the  short  sale  proposals  were 
approved  by  a  4  to  1  membership  vote. 

2.  Original  Proposal — Operation  of  the 
NASD  Short  Sale  Rule 

The  short  sale  rule  for  the  Nasdaq 
market  is  generally  compeu-able  to  the 
short  sale  rule  for  exchange-listed 
securities.  The  SEC  short  sale  rule.  Rule 
lOa-1,  was  adopted  to  prevent 
speculative  short  selling  in  exchange- 
listed  securities  from  rapidly 
accelerating  a  decline  in  the  price  of  a 
security  and  to  prevent  a  form  of 
manipulation  known  as  "bear  raiding” 
or  "piling  on.”**  Piling  on  occurs  when 


NASD  has  proposed  other  short  sale  regulations, 
currently  pending  SEC  action;  a  mandatory  buy-in 
rule  that  requires  a  short  seller's  broker  to  buy-in 
securities  for  cash  or  guaranteed  delivery  when 
delivery  has  not  occurred  within  10  business  days 
after  normal  settlement  date  (Release  No.  34-28192, 
File  No.  90-30,  )uly  1990);  and  a  requirement  for 
members  to  annotate  affirmative  determinations 
made  prior  to  effecting  short  sales  for  customers 
and  a  requirement  for  members  to  ascertain  the 
source  of  securities  that  are  the  subject  of  long  sales 
made  by  customers  immediately  following  the 
effectiveness  of  a  registration  to  comply  with  SEC 
Rule  10b-21(T)  (Release  No.  34-28769,  File  No.  SR- 
NASD-90-63,  November  1990). 

•  See  Notice  to  Members  91-2  (January  1991). 

‘“The  NASD's  Corporate  Advisory  board  and  the 
Issuer  Affairs,  Institutional  Investors,  Corporate 
Financing,  Marketing,  and  Trading  Committees 
discussed  and  voted  to  approve  the  short  sale  rule 
proposal. 

‘  •  See  Securities  Exchange  Act  Release  No.  1548 
(January  24, 1938).  The  objectives  of  Rule  lOa-1 
were  discussed  in  the  Special  Study  of  Securities 
Markets,  which  stated  that  short  sale  regulation 
should; 

(1)  allow  relatively  unrestricted  short  selling  in  an 
advancing  market; 

(2)  prevent  short  selling  at  successively  lower 
prices,  thus  eliminating  short  selling  as  tool  for 
driving  the  market  down;  and 

(3)  prevent  short  sellers  from  accelerating  a 
declining  market  by  exhausting  all  remaining  bids 
at  one  price  level  causing  successively  lower  prices 
to  be  established  by  long  sellers. 

Report  of  the  Special  Study  of  Securities  Markets 
of  the  Securities  and  Exchange  Conunission  (19631 
reprinted  in  HJl.  Doc.  No.  95.  88th  Cong.,  Ist.  Sess. 
251. 


short  sellers  exert  substantial  selling 
pressure  on  a  stock  with  the  intent  to 
dominate  and  demoralize  the  market  for 
that  stock,  forcing  the  price  to  drop 
precipitously,  frequently  within  a  single 
trading  day.  The  SEC  rule  applies  to 
exchange-listed  securities  but  does  not 
apply  to  Nasdaq  securities. 

The  SEC  short  sale  rule  prohibits 
short  sales  of  exchange-listed  securities 
at  prices  below  the  previous  reported 
last  sale  price  (minus  tick)  or  at  the  last 
sale  price  if  that  price  is  below  the 
previous  different  last  sale  price  (zero- 
minus  tick).  Since  the  substantial 
majority  of  trade  reports  in  most 
exchange-listed  securities  occur  on  a 
single  exchange  floor,  generally  ensuring 
sequential  trade  reporting,  broker/ 
dealers  are  able  to  monitor  and  comply 
with  the  tick  test  readily. 

Trade  reporting  in  Nasdaq/NMS 
securities,  on  the  other  hand,  may 
involve  as  many  as  50  different  market 
makers  in  a  given  stock,  reporting  trades 
from  different  locations  to  the  NASD. 
Although  trades  are  required  to  be 
reported  within  90  seconds  after 
execution,  they  do  not  necessarily 
appear  on  the  Nasdaq  tape  in  sequential 
order  because  members  report  at 
different  speeds,  via  computer  interface 
or  through  Nasdaq  Workstation™ 
terminals.  For  that  reason,  imposition  of 
an  exchange  “tick  test”  might  restrict 
market  participants  from  short  selling 
based  on  an  out  of  sequence  trade 
report.  Accordingly,  the  short  sale  rule 
for  the  Nasdaq  maricet  has  been 
developed  as  a  “bid  test”  rather  than  the 
exchange  “tick  test.”  The  NASD  short 
sale  rule  will  operate  to  prohibit  short 
sales  at  or  below  the  bid  when  the 
current  inside  bid  for  a  Nasdaq/NMS 
security  is  below  the  previous  inside  bid 
in  the  security.  The  Nasdaq  system 
calculates  the  inside  bid  as  the  best  bid 
from  all  market  makers  in  the  security, 
and  the  Nasdaq  system  will  be 
configured  to  indicate  on  the  Nasdaq 
Level  3  screen  whether  the  current  bid  is 
an  “up  bid”  or  a  “down  bid”  so  that 
market  makers  will  have  information  to 
facilitate  execution  of  orders.  In 
addition,  the  indicator  regarding  the  “up 
bid”  or  “down  bid”  will  be  available  to 
other  market  participants  through 
Nasdaq  services  such  as  Level  1  (the 
inside  calculation)  and  Level  2/National 
Quotation  Data  Service  (“NQDS”)  so 
that  subscribers  to  these  services  will 
have  information  to  facilitate  their 
receipt  and  placement  of  short  sale 
orders  in  Nasdaq/NMS  securities. 

Under  the  rule  proposal,  a  sale  is 
considered  “short”  if  the  seller  does  not 
own  the  stock,  or  if  the  seller  owns  the 
stock  but  intends  to  deliver  borrowed 
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stock  to  the  buyer  at  setdement.  To 
determine  whether  the  seycr  is  kmg  or 
short  overaU.  the  seller  nrast  net  all 
positions  in  the  security  just  as  is 
required  in  short  sales  for  Msted 
securities.^* 

The  NASD  short  sale  rule  is 
applicable  only  during  normal  donestic 
market  hours  (9:30  a.m.  to  4  p.nu  Eastern 
Time),  includes  exemptions  from  the 
rule's  provisions  for  qualified  Nasdaq 
market  mak^s,  with  clearly  delineated 
standards  or  criteria  establishing 
qualifications  for  exemption  (discussed 
below),  and  prohibits  market  makers 
from  using  t^r  exemption  to  by-pese 
the  rule  or  to  do  indirectly  what  is 
prohibited  directly  by  the  rule.^* 

3.  Comparison  With  SEC  Short  Sale  Rule 

In  order  to  reduce  compliance  burdens 
for  members,  the  NASD  rule 
incorporates  the  exemptions  in  SEC 
Rule  lOa-1  that  are  relevant  to  trading  in 
the  Nasdaq  market.  Specifically,  the  rule 
exempts: 

Cl)  A  broker/dealer  from  a  sale  that  is 
for  an  account  in  which  it  has  no 
interest  and  that  is  marked  tong; 

(2)  Any  sale  by  a  market  maker  to 
offset  odd4ot  orders  of  customers: 

(3)  Any  sale  by  a  market  maker  to 
liquidate  a  long  position,  which  is  less 
than  a  round  lot,  provided  the  sale  does 
not  change  the  dealer’s  position  by  more 
than  one  unit  of  trading  (100  shares); 

(4)  Certain  short  sale  arbitrage 
transactions,  in  special  arbitrage 
accounts,  by  a  person  who  owns 
another  security  or  presently  will  be 
entitled  to  acquire  an  equivdent  number 
of  securities  of  the  same  class  as  the 
securities  sold  (provided  the  sale,  or 
purchase  which  the  sale  offsets,  is  made 
for  the  bona  fide  purpose  of  profiting 
from  a  current  price  difference  between 
the  security  sold  and  the  security 
owned)  and  that  the  right  of  acquisition 
was  originally  attached  to  the  security 
or  was  issued  to  all  holders  of  any  class 
of  securities  of  the  issuer; 

(5)  Transactions  made  as  pert  of  an 
international  arbitrage  opportunity, 
whereby  the  seller  must  have  a  bona 
fide  purpose  to  profit  from  the  price 
difference  betw^n  a  security  on  an 
international  maricet  outside  the 
jurisdiction  of  the  U.S,  and  a  security 
listed  as  a  Nasdaq/NMS  security.  For 
the  purposes  of  this  section,  a 
depository  receipt  (e.g.,  ADR>  for  a 


See  SEC  Rale  3b-3,  adopted  punoant  to  the 
Securitie*  Exchange  Act  of  1934. 

The  NASD  also  intends  to  submit  a  petition  to 
the  SEC  to  amend  its  short  sale  rule.  Rule  lOa-1,  to 
include  Nasdaq/NMS  securities  so  that  short  sol* 
restrictions.  wiU  apply  to  all  Market  partfcipantB. 


security  shall  be  deemed  die  same  as 
the  security  represented  by  the  receipt; 

(6>  Short  sates  by  an  underwriter  or 
any  member  of  the  distribution 
syndicate  in  connection  with  the  over- 
allotment  of  securities,  or  any  lay-off 
sale  by  a  person  with  a  distribution  of 
securities  pursuant  to  a  rights  offering 
(SEC  Rule  lOb-d)  or  a  sta:^by 
underwriting  commitment; 

(7)  Liquidations  of  blocks  by  a  market 
maker  acting  in  the  capacity  oi  a  block 
positioner  even  if  the  block  positioner 
does  not  have  a  net  long  position  in  the 
security  if  and  to  the  extent  that  its  net 
short  position  in  such  security  is  the 
subject  of  one  or  more  offsetting 
positions  created  in  the  course  of  bona 
fide  arbitrage,  risk  arbitrage,  or  bona 
fide  hedge  activities. 

The  liquidation  of  index  arbitrage 
positions  was  not  covered  by  the 
language  of  Rule  lOa-1,  and  to  alleviate 
this  problem,  in  1986  the  SEC  staff  took 
a  “no  action”  position  that  allows 
broker/dealers  and/or  market 
participants  to  hquidate  long  index 
arbitrage  positions  without  aggregating 
such  positions  with  fully-hedged  short 
positions  in  other  accounts  under 
certain  conditions.*^  The  no-acti(Mi 
position  applies  when  the  firm  has  a  net 
short  position  in  any  of  the  index 
arbitrage  stocks  that  is  attributable  to 
unrelated  arbitrage,  risk  arbitrage,  or 
hedge  activities.  In  1990,  the  SEC 
clarified  the  application  of  file  1986  no¬ 
action  position. Rdief  is  available 
only  when  unwinding  index  arbitrage 
positions  that  were  established  in 
compHance  with  Rule  3b-3  (the  SEC  rule 
defining  short  sates  that  requires 
netting)  and  Rule  lOa-1,  and  where 
action  is  taken  to  reverse  both  sides  of 
the  position  as  nearly  simultaneously  as 
practicable.**  The  NASD  would 
recognize  this  interpretation  as 
applicable  to  the  proposed  rule.  The 
proposed  rule  also  contains  a  provision 
that  allows  the  NASD  to  adopt  SEC 
amendhnents  to  Rule  lOa-1  that  are 
applicable  to  the  Nasdaq  menket 
without  recourse  to  membership  vote. 

4.  Exemption  For  Qualified  Nasdaq 
Market  Makers 

The  short  sale  proposal  contains  an 
exemption  for  qualified  market  makers 


See  Letter  to  Andrew  M.  Klein.  Es.,  SchifI 
Hanfin  It  Wake  from  Larry  E.  Bergmann.  Aasistant 
Director.  Securitiea  and  Exchange  Cammisaion  re 
Merrill  Lyndi.  Pierce.  Fenner  &  Smith  lae..  File  No, 
TP  87-19  (December  17, 1986). 

See  Release  No.  34-27938  re:  Liquidation  of 
Index  Arbitrage  Positions  (April  23, 1990). 

The  Cammisaion  reeantlf  propesad  an 
amendment'to  Rule  18a-l  to  codify  the  no-action 
poskian.  subject  to  certain  modificathms.  See 
Release  No.  34-30772  (Iuiie3,196a), 


SO  diat  dealw  activities  that  provide 
liquidity  and  continmty  to  the  Nasdaq 
market  will  contimie  uniBtemipted.  The 
NASD  received  substantial  comment 
from  its  members  that  application  of  a 
short  sale  rule  to  market  makers  would 
dramatically  reduce  their  ability  to 
quickly  adji^t  inventory  positions 
thereby  lessening  liqui^ty  throughout 
the  marketplace.  At  the  same  time;  the 
NASD  believes  that  any  market  maker 
exemption  must  be  strictly  hniited  to 
firms  regularly  performing  an  effective 
market  making  function  or  the 
exemption  mi^t  eviscerate  the 
effectiveness  of  the  rule.  Accor^ngly, 
the  proposed  rule  sets  forth  certain 
requirements  that  a  market  maker  must 
satisfy  in  order  to  qualify  for  the 
exemption.  Since  the  exemption  is 
provided  to  protect  market  liquidity,  the 
criteria  are  based  on  elements  related  to 
the  liquidity  that  a  market  maker  c^rs 
in  each  security  in  question- 

The  NASD  developed  objective, 
quantitative  criteria  diat  cc^d  be 
applied  equitably  to  all  market  makers 
regardless  of  size  and,  most  importantlyr 
that  would  be  within  the  market  maker's 
abihty  and  control  to  satisfy.  The 
primary  criteria  include  amount  ol  time 
at  the  inside  bid  or  offer  quotation, 
comparison  (A  an  individual  maricet 
maker’s  spread  to  the  average  dealer 
spread  in  each  stock,  and  frequency  of 
dealer  quotation  updates  without  a 
corresponding  execution  in  the  security. 

Using  these  components,  in  cuder  to 
be  considered  a  primary  madket  maker 
in  the  Nasdaq  system,  maricet  makers 
must  satisfy  two  out  of  these  three 
specific  threshold  standards: 

(1)  A  maiket  maker  must  maintain  the 
best  bid  or  best  offer  as  ^K>wn  in  the 
Nasdaq  system  no  less  than  35  {Tercent 
of  the  time; 

(2)  A  market  maker  must  maintain  a 
spreiad  no  greater  than  102  percent  of 
the  average  dealer  spread;  or 

(3)  No  more  than  50%  of  a  market 
maker’s  quotation  updates  may  occur 
without  being  accompanied  by  a  trade 
execution  of  at  least  one  unit  of  trading. 

In  addition,  recognizing,  that  overall 
volume  is  also  indicative  of  quality 
market  making,  a  supplemental  test  has 
been  added,  based  on  proportionate 
volume,  which  may  be  satisfied  if  a 
market  maker  account  forlH  times  its 
proportionate  share  of  volume  in  the 
stoclc  That  is,  if  there  are  10  market 
makers  in  a  stock,  each  dealer’s 
proportionate  share  would  be  10 
percent  therefore,  iVk  times 
proportioitate  share  would  mean  15 
percent  of  the  overall  vokme. 

Where  a  raaiket  maker  meets  the 
proportionate  vtriaine  test,  it  may  be 
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designated  as  a  primary  Nasdaq  market 
maker  if  it  also  satisHes  one  of  the  three 
criteria  set  forth  above.  For  example,  if  a 
market  maker  kept  its  bid  or  offer  at  the 
inside  quote  at  least  35  percent  of  the 
time,  but  maintained  a  1  point  spread  in 
the  stock  when  the  other  dealers 
averaged  a  ^4  point  spread  and  changed 
its  quote  three  times  on  average  for 
every  trade,  then  the  market  maker 
would  have  to  meet  the  proportionate 
volume  test  in  order  to  qualify  as  a 
primary  market  maker.  A  market  maker 
satisfying  these  criteria  will  be 
designated  as  a  primary  market  maker 
in  the  Nasdaq  system,  and  that 
“primary”  or  "P”  designation  will  be 
displayed  on  the  Nasdaq  Workstation™ 
screen  and  also  available  through 
vendor  services  to  assist  market 
participants  in  complying  with  the 
proposed  rule.  Compliance  with  the 
criteria  wilt  be  tracked  through  the 
Nasdaq  system,  which  will  enable 
market  makers  to  review  their  status  in 
each  criterion  in  each  stock,  and  will 
also  provide  members  with  notice  of 
their  compliance  with  the  standards  at 
set  intervals.  The  NASD  will  monitor 
market  makers  for  compliance  with  the 
primary  market  maker  standards  on  a 
monthly  review  period. 

Separate  criteria  have  been  developed 
for  registration  situations.  When  market 
makers  wish  to  register  in  an  existing 
security,  these  special  criteria  permit 
market  makers  with  a  proven  track 
record  (i.e.,  they  have  primary  market 
maker  status  in  80  percent  of  the  stocks 
in  which  they  have  registered)  to  be 
afforded  the  primary  designation  upon 
initiation  of  quotations  in  exiting 
securities.  If  a  dealer  cannot  meet  the  80 
percent  test,  then  it  may  register  in  the 
stock  but  not  enter  quotations  for  five 
days  and  enter  quotations  on  the  next 
day  as  a  primary  market  maker,  or  it 
may  register  in  the  stock,  begin  quoting 
as  a  regular  Nasdaq  market  maker,  and 
be  awarded  primary  status  after 
satisfying  the  qualification  criteria  for 
one  review  period. 

With  regard  to  initial  public  offerings 
("IPOs"),  market  makers  may  register  as 
primary  market  makers  if  they  meet  the 
80  percent  test,  but  if  at  the  end  of  the 
first  review  period  a  market  maker  has 
failed  to  satisfy  the  qualification  criteria 
or  has  withdrawn  on  an  unexcused 
basis  from  the  security,  that  market 
maker  is  prohibited  from  becoming  a 
primary  market  maker  in  any  other  IPO 
for  the  next  10  business  days. 

For  secondary  offerings,  the  NASD 
believes  that  the  time  period  after  the 
offerings  have  been  announced  is  so 
sensitive  to  short  selling  pressure  that 
special  time  frames  and  eligibility 


criteria  for  primary  market  makers  are 
warranted.  In  these  situations,  the  stock 
of  the  issuer  is  currently  being  traded 
and  the  "overhang”  on  the  market  of  the 
new  stock  coming  into  the  market  from 
the  offering  makes  the  security 
particularly  susceptible  to  manipulative 
and  demoralizing  short  selling.  The 
result  of  such  short  selling  can  adversely 
impact  the  capitalization  of  the  issuer, 
particularly  of  smaller  issuers,  whose 
securities  often  have  less  liquid 
secondary  markets.  Accordingly,  the 
NASD  is  concerned  with  dealers 
entering  the  market  after  deals  have 
been  announced  in  order  to  take 
advantage  of  the  market  maker 
exemption  from  the  short  sale  rule.  The 
criteria  set  forth  by  the  NASD  therefore 
requires  registration  in  the  security  prior 
to  announcement  of  the  secondary 
offering,  or  the  market  maker  must  wait 
40  calendar  days  to  gain  primary 
status.”  These  heightened  requirements 
should  substantially  address  the 
concerns  about  short  selling  by  newly 
registered  market  makers  in  secondary 
offerings. 

Finally,  in  merger  and  acquisition 
situations,  if  a  market  maker  is  a 
primary  maker  in  one  stock  and  wishes 
to  register  in  the  other  security  as  a 
primary  market  maker,  it  may  do  so 
regardless  of  the  80  percent  requirement. 

If  a  Nasdaq  market  maker  does  not 
satisfy  the  qualification  criteria,  then  it 
remains  a  market  maker  in  the  Nasdaq 
system,  but  it  is  not  a  primary  market 
maker  in  the  stock,  and  it  cannot  take 
advantage  of  the  exemption  from  the 
short  sale  rule.  The  NASD  will  provide  a 
forum  for  review  if  market  makers  wish 
to  request  reconsideration  of  their 
failure  to  satisfy  the  primary  market 
maker  standards.  Because  the  standards 
are  objective  rather  than  subjective, 
however,  requests  for  reconsideration 
will  be  limited  to  consideration  of 
system  failures,  excused  withdrawals, 
or  related  activity  in  derivative  or 
convertible  securities  or  derivative 
pricing  mechanisms,  as  seen  with 
foreign  securities  or  ADRs,  that  may 
affect  a  market  maker’s  compliance  with 
the  criteria. 

The  NASD  has  analyzed  the  effect  of 
the  proposed  criteria  and  threshold 
standards  on  Nasdaq  market  makers 
and  found  that  for  a  one-month  period  in 
1991,  over  70%  of  all  market  making 
positions  in  Nasdaq/NMS  securities  for 
the  entire  month  would  have  earned  the 
primary  market  maker  designation.  In 
addition,  the  NASD  measured  individual 


In  1991,  the  average  time  between  filing  and 
effective  dates  for  secondary  offerings  r^iewed  by 
tbe  NASD's  Corporate  Financing  department  was  34 
business  (48  calendar)  days. 


market  maker  performance  against  each 
of  the  threshold  standards  and  made 
that  information  available  to  market 
makers  at  their  request.*®  The  NASD 
believes  that  becoming  a  primary 
market  maker  in  Nasdaq/NMS 
securities  is  well  within  the  capacity  of 
large  and  small  market  makers, 
regardless  of  size. 

Finally,  the  NASD  is  sensitive  to  the 
fact  that  there  may  be  unforeseen 
consequences  or  unfavorable  treatment 
to  a  class  of  members  or  investors  that 
may  necessitate  modifications  to  the 
qualification  proposals.  To  ensure  that 
the  NASD  maintains  the  ability  to  make 
adjustments  on  a  expeditious  basis,  the 
rule  permits  the  NASD  to  modify  the 
threshold  levels  of  the  criteria  if 
necessary. 

5.  System  Modifications 

To  implement  the  proposed  rule 
change  effectively,  the  NASD  must 
perform  numerous  modifications  to  the 
Nasdaq  system  to  enable  market 
participants  to  comply  with  the  rule  and 
to  have  notice  of  their  performance  for 
the  primary  market  maker 
qualifications.  Additionally,  members 
must  modify  their  internal  and 
proprietary  execution  systems  to 
achieve  compliance  with  the  short  sale 
rule.  The  modifications  to  the  Nasdaq 
system  include  the  following: 

1.  Calculate  and  display  the  bid  as 
above  or  below  the  previous  bid  on 
Level  1,  Level  2/3,  and  NQDS  data 
services  made  available  to  vendors  and 
subscribers: 

2.  Calculate  and  display  primary 
market  maker  status  on  Level  %  and 
NQDS  data  services  made  available  to 
vendors  and  subscribers: 

3.  Develop  new  Workstation™  query 
functions  that  permit  members  to 
ascertain  their  primary  market  maker 
qualification  status: 

4.  Develop  specialized  tracking 
processes  for  market  making  activity  for 
new  registrations,  secondary  offerings, 
IPOs,  and  merger  and  acquisition 
situations: 

5.  Modify  order  routing  and  execution 
services  (SelectNet  and  SOES)  to 
recognize  short  sale  orders  as  they  are 
entered  and  to  inhibit  execution  if  that 
would  cause  a  violation  of  the  short  sale 
rule: 

6.  Implement  market  surveillance 
systems  using  appropriate  trade  report 
data  from  the  ACT  service  to  monitor 
for  member  compliance  with  the  rule: 
and 


'*  See  Notice  to  Members  92-8  (January  29, 1992). 
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7.  Develop  off-line  reports  to  capture 
!  detailed  short  sale  data  for  hratorical 

i  and  analytical  purposes. 

6.  Discussion 

Substantial  comment  and  debate  have 
!  been  spcuked  by  the  NASD’s  short  sale 
'  propose.  Commentators  in  favor  of  the 
proposed  rules  state  that  the  steps 
,  already  taken  to  eliminate  short  sale 
'  abuses  in  the  Nasdaq  market  are  at 
times  ineffective  in  contrdiiing  predatory 
short  selling  by  pnrfessionals  that  harms 
issuers  and  the  market  as  a  whole. 

I  Additionally,  these  commentators 
[  believe  that  the  credibility  and  stature 
I  the  Nasdaq  market  will  be  enhanced 
I  if  the  NASD  adopts  an  SEC-style  short 
sale  rule.  Issuers  report  that  as  a 
marketing  point  for  listing,  the 
exchanges  place  heavy  emphasis  on  the 
existence  of  a  short  sale  rule  as  an 
essential  marketidace  comp<ment 
missing  from  the  Nasdaq  market. 
Moreover,  commentators  believe  that 
the  rule  proposal  would  also  help  reduce 
volatility  and  increase  direct  public 
participation  in  trading  Nasdaq/NMS 
securities.  Others  comment  that  a  short 
sale  rule  would  add  to  the  confidence  of 
investors  and  prevent  manipulation  of 
the  markets.  Finally,  broker/dealers 
commenting  in  support  of  the  rule  state 
that  regulations  governing  the  markets 
should  be  uniform  and  argue  that 
enactment  of  the  proposals  will  enhance 
fair  competition  among  markets  by 
removing  a  regulatory  difference 
between  exchange  and  Nasdaq  markets. 

Those  commentators  opposed  to  a 
short  sale  rule  maintain  that  short 
sellers  provide  valuable  liquidity  to  the 
markets  both  in  their  selling  activities 
and  in  subsequent  covering  purchases. 
They  argue  that  short  sellers  “police” 
the  price  of  securities  and  preserve 
market  integrity  be  weeding  out  over¬ 
valued  companies,  whereas  a  short  sale 
rule  leads  to  pricing  inefficiencies  in  the 
market.  Since  these  commentators 
believe  that  there  has  been  no 
demonstrable  proof  that  short  selling 
abuses  cannot  be  controlled  with  NASD 
regulaticms  already  in  place,  they 
believe  that  additional  short  sale 
regulation  is  imnecessary. 
Commentators  also  state  that  short 
selling  is  a  legitimate  trading  strategy 
and  “tick  test”  short  sale  regulation 
impedes  trading  decisioiis.  Other 
commentators  argue  that  if  short  selling 
is  a  perception  problem,  the  appropriate 
response  should  be  education  of  issuers 
and  the  public,  not  a  new  regulatory 
sdbeme.  The  NASD  believes  that  short 
sale  abuse  is  not  merely  a  perceptual 
problem  for  issuers  or  investors.  While 
research  and  studies  may  show  no 
difference  in  long-term  short  interest 


positions  between  exchange  listed  or 
Nasdaq  stocks,  die  NASD  is  concerned 
that  mstances  of  extreme  intra-day 
volatility  may  inhibit  existing 
shareholders’  ability  to  sell  their  stock  if 
professional  short  s^ers  are  in  the 
market  before  them,  exacerbating 
downward  pressure  on  stocks,  r^ucing 
overall  liquidity  in  the  marketplace. 
While  education  regarding  ^ort  sates  is 
important,  it  is  not  a  sufficient  or 
meaningful  response  to  the  problems 
issuers  face  with  their  shareholders,  The 
NASD  believes  that  adoption  of  the 
short  sale  rule  will  curb  abusive  short 
selling,  reducing  the  exposure  of  the 
Nasdaq  market  to  manipulation  and 
excessive  intra-day  volatility.  For  this 
and  other  reasons,  the  NASfTs 
Corporate  Advisory  Board  and  Trading. 
Institutional  Investor,  issuers  Adairs, 
and  Corporate  Financing  Committees  all 
endorsed  the  rule  proposal. 

Issuers  may  also  be  disadvantaged  in 
secondary  offerings  on  Nasdaq  b^ause 
the  increased  potential  for  short  selling 
may  artificially  affect  the  price  at  which 
offerings  are  conducted.  In  this  regard, 
members  report  that  their  investm«»t 
banking  departments  may  recommend 
exchange  listings  because  of  the  lack  of 
adequate  short  sale  regulatkHi  in  the 
Nasdaq  inaiket  at  the  time  of 
registration.  Acccwriingly.  the  NAS) 
bdieves  that  adoption  of  the  proposed 
short  sale  will  assure  bodi  issuers  and 
investors  that  they  are  subject  to  at  least 
equivalent  protection  from  predatory 
short  selling  in  the  Nasdaq  maiket  as 
they  are  on  an  exchange. 

The  NASD  recognizes  that  a  short 
sale  rule  must  be  formulated  in  a 
manner  to  promote  member  compliance 
with  the  rule  and  to  avoid  artificial 
restrictions  on  trading — hence  the  rule  is 
structured  as  a  bid  test,  with 
appropriate  modifications  to  the  Nasdaq 
screen  to  reflect  the  current  state  of  the 
bid.  The  NASD  also  reco^izes  that  the 
rule  must  operate  in  a  manner  designed 
to  preserve  market  maker  depth  and 
liquidity  in  the  competitive  dealm* 
environment  of  Nasdaq.  The  Nasdaq 
market  provides  an  efficient  and  liquid 
trading  environment  through  quote 
competition.  Crucial  to  maintenance  of 
that  market  structure  is  the  requirement 
for  maiket  makers  to  display  firm  two- 
sided  quotations.  Moreover,  the  very 
nature  of  the  competitive  market  maker 
system  requires  dealers  to  fake 
substantial  inventory  positions.  The 
application  of  a  short  sale  rale  without 
exenqitions  for  qualified  market  makers 
would  result  in  degradation  of  the 
accuracy  and  reliability  of  quotations 
and  would  increase  the  risks  of  diose 
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firms  accommodating  buying  interest 
through  short  sales. 

Qualified  market  makers  must  have 
the  unimpeded  ability  to  effect  short 
sales  to  balance  their  positions  or  to 
anticipate  customer  buying  interest  at 
any  time  during  the  trading  day.  and 
therefore  the  proposed  rule  includes  an 
exemption  that  does  not  finstrate  a 
dealer’s  ability  to  buy  and  sell  stock. 

The  NASD  is  also  committed  to 
implementing  a  short  sale  rule  that  does 
not  adversely  affect  a  market  maker’s 
ability  to  manage  risk.  Dealers  must  be 
permitted  the  flexibility  to  sell  ^ort 
when  necessary  so  that  they  will  be  able 
to  adjust  quickly  to  market  movements 
and  control  the  risks  associated  with 
market  making  while  continuing  to 
provide  the  maximum  possible  liquidity. 
The  ability  to  manage  risk  with  short 
positions  is  fundamental  to  market 
maker  performance.  Market  makers 
need  the  constant  ability  to  effect  short 
sales  to  "reliquify”  their  positions 
throughout  the  trading  day.  If  a  sh(»t 
sale  rule  were  to  impact  adversely  their 
ability  to  manage  risk,  dealers  may  be 
forced  to  reduce  their  dealer  support  to 
the  stocks  in  which  they  currently  make 
markets. 

The  NASO,  through  its  member 
commiUees.  developed  qualification 
standards  that  cotdd  be  applied 
equitably  to  all  mmket  makers, 
regardless  of  size.  Adc^tion  of 
standards  regardkig  time  at  the  inside 
quotation,  market  maker  spread, 
frequency  of  quotation  updates  in 
relation  to  executions,  and  overall 
volume  is  appropriate  because  these 
standards  are  indicative  of  quality 
market  making  and  are  not  overly 
burdensome  for  market  makers  to 
satisfy. 

Finally,  the  NASD  believes  that 
adoption  of  tlw  proposed  rule  will 
enhance  the  Nasdaq  Stock  Maricet’s 
ability  to  compete  with  exchange 
maikets  for  listings.  From  a  competitive 
standpoint,  some  exchanges  regularly 
use  the  lack  of  a  short  sale  rule  as  an 
argument  to  try  to  persuade  companies 
to  list.  Adoption  of  a  short  sale  rule  will 
further  emphasize  to  shareholders  that 
Nasdaq  provides  equivalent  short  sale 
protection  to  the  investing  public 
tluDugh  rules  that  are  fair,  eqnitable, 
and  consistent  with  the  operation  of  a 
quality  marketplace. 

7.  Amended  Proposal 

The  Association  is  amending  its 
proposal  for  Article  III  of  the  Rules  of 
Fair  Practice  regarding  a  short  sale  rule 
or  "bid  test”  for  Nasd^/NMS 
securities.  The  proposed  short  sale  rule 
includes  an  exemption  for  short  sale 
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transactions  by  qualified  Nasdaq  market 
makers,  and  the  original  proposal 
dehnes  qualihed  market  makers  or 
"primary  Nasdaq  market  makers”  as 
members  that  satisfy  certain  threshold 
standards  of  market  making 
performance.  In  order  to  facilitate 
technical  implementation  of  the  short 
sale  rule  and  in  acknowledgement  of  the 
concerns  certain  market  making 
members  have  raised  regarding  the 
primary  market  maker  qualihcation 
standards,  the  NASD  is  delaying  the 
effective  date  of  the  primary  Nasdaq 
market  qualifications  for  a  twelve  month 
period  aher  the  effective  date  of  the 
short  sale  rule  proposal.  In  addition,  the 
NASD  will  continue  to  consider 
throughout  this  period  any  comments 
from  members  or  interested  parties 
regarding  suggested  revisions  to  the 
qualification  criteria.  The  NASD 
believes  that  this  one  year  deferral 
period  will  also  afford  market  makers 
additional  time  to  monitor  their 
compliance  with  the  standards  and 
implement  any  necessary  operational  or 
personnel  responses  necessary  to 
comply  with  Uie  standards.  Accordingly, 
the  NASD  is  amending  its  proposal  to 
define  "qualified  Nasdaq  market  maker" 
for  a  one  year  period  as  market  makers 
that  have  been  registered  and  entering 
quotations  in  individual  seciuities  in  the 
Nasdaq  system  on  an  uninterrupted 
basis  for  the  preceding  twenty  business 
days.  The  NASD  is  amending  its  original 
proposal  and  substituting  the  twenty 
day  "time  in  grade”  standard  for  the 
proposed  "primary  Nasdaq  market 
maker"  criteria  for  the  one  year  period 
in  order  to  expedite  approval  of  the 
short  sale  rule  proposal,*®  and  as  noted 
above,  to  afford  members  more  time  to 
give  input  to  and  consider  compliance 
with  the  primary  market  maker 
performance  standards. 

The  NASD  is  proposing  a  twenty  day 
period  because  it  is  consistent  with  the 
underlying  intent  of  allowing  an 
exemption  from  the  short  sale  rule  only 
to  market  makers  that  qualify  with  bona 
fide  market  making  activity  in  the 
security.  Requiring  a  twenty  day 
registration  and  quotation  period  to 
becoming  qualibed  for  the  exemption 
from  the  short  sale  rule  should  ensure 
that  market  makers  perform  their 
traditional  functions  without  immediate 
registration  and  exemption  that  is 
granted  to  a  qualiHed  market  maker.  A 
twenty  day  commitment  in  each  security 
will  demonstrate  that  the  market  maker 
is  not  entering  the  market  merely  to  use 


'*  The  NASO  is  also  willing  to  separate  the  two 
proposals  to  the  extent  that  the  Commission 
believes  that  this  step  would  expedite  consideration 
of  the  proposed  short  sale  rule. 


the  exemption  to  the  rule  to  engage  in 
aggressive  short  selling  designed  to 
drive  down  the  price  of  a  security.  The 
NASD  believes  that  twenty  days  is  a 
reasonable  time  frame  that  will  not 
discourage  market  makers  from 
registering  in  new  securities  but  that 
will  preserve  the  intent  of  the 
qualification  critiera. 

Functionally,  the  short  sale  rule 
remains  unchanged.  In  effect  during 
normal,  domestic  market  hours  (9:30 
a.m.  to  4  p.m.  Eastern  Time),  the  rule 
prohibits  members  from  effecting  short 
sales  at  or  below  the  bid  for  themselves 
or  their  customers  when  the  current 
inside  or  best  bid  is  below  the  previous 
inside  bid.  If  a  Nasdaq  market  maker 
does  not  satisfy  the  ZO-day  threshold  for 
qualification  for  the  short  sale 
exemption,  it  remains  a  market  maker  in 
the  Nasdaq  system,  but  it  cannot  take 
advantage  of  the  exemption  from  the 
short  sale  rule. 

The  amendments  also  include 
conforming  changes  within  the  short 
sale  rule  itself  regarding  specific 
requirements  for  qualified  market 
makers  to  satisfy  in  registration 
situations.  For  example,  for  initial  public 
offerings  ("IPOs”)  market  makers  may 
be  deemed  qualified  market  makers 
immediately  upon  registration,  however, 
if  the  market  maker  withdraws  on  an 
unexcused  basis  from  the  security  prior 
to  twenty  business  days,  that  market 
maker  will  not  be  considered  a  qualified 
market  maker  in  any  other  IPO  for  the 
next  ten  business  days. 

8.  Interpretations  Accompanying  the 
Proposal 

In  addition,  the  NASD  is  proposing  to 
add  three  new  Interpretations  of  the 
Board  of  Governors  of  the  NASD  related 
to  the  short  sale  rule.  The  Hrst 
Interpretation  claribes  that  certain  types 
of  trading  activity,  such  as  risk  arbitrage 
or  index  arbitrage,  will  not  be  deemed 
"bona  fide”  market  making  activity  for 
purposes  of  exemption  from  the  short 
sale  rule  because  such  activity  is 
unrelated  to  traditional  market  making 
functions.  Further,  the  Interpretation 
states  that  "bona  fide”  market  making 
activity  would  exclude  activity  that  is 
related  to  speculative  strategies  of  the 
member  or  investment  decisions  of  the 
firm  and  that  is  disproportionate  to  the 
normal  market  making  patterns  or 
practices  of  the  member  in  that  security. 
The  Interpretation  makes  clear  that  a 
member  would  not  be  entitled  under 
such  circumstances  to  take  advantage  of 
its  market  making  exemption  to 
effectuate  such  speculative  or 
investment  short  selling  decisions. 


The  second  Interpretation  clarifies  the 
price  at  which  a  "legal”  short  sale  may 
be  made  when  short  sale  restrictions 
apply.  The  rule  specifies  that  short  sales 
may  not  be  made  at  or  below  the  current 
best  inside  bid  when  that  bid  is  lower 
than  the  preceding  best  inside  bid.  The 
interpretation  addresses  the  concern 
that  without  the  establishment  of  a 
minimum  execution  price  increment 
above  the  bid,  the  policy  underlying  the 
proposed  short  sale  rule  could  be 
averted  by  members  effecting 
transactions  only  one  or  two  cents 
above  the  bid.  Therefore,  the 
Interpretation  states  that  “legal”  short 
sales  must  be  effected  at  least  */i6  point 
higher  than  the  current  bid.  The  third 
Interpretation  clarifies  some  of  the 
circumstances  under  which  a  member 
would  be  deemed  to  be  in  violation  of 
the  rule.  The  proposed  short  sale  rule 
includes  a  prohibition  against  a  member 
effecting  short  sales  for  the  account  of  a 
customer,  or  for  its  own  account, 
directly  or  through  the  offices  of  a  third 
party  for  the  purpose  of  avoiding  the 
application  of  the  rule.  Additionally,  the 
rule  prohibits  a  member  from  knowingly 
or  with  reason  to  know  effecting  sales 
for  the  account  of  a  customer  or  for  its 
own  account  to  avoid  application  of  the 
rule.  The  proposed  Interpretation  sets 
out  examples  of  what  the  NASD  would 
consider  conduct  in  violation  of  these 
prohibitions. 

For  example,  if  a  market  maker  agrees 
to  an  arrangement  proposed  by  a 
member  or  a  customer  whereby  the 
market  maker  raises  its  bid  in  the 
Nasdaq  system  in  order  to  effect  a  short 
sale  for  the  other  party  and  is  protected 
against  any  loss  on  the  trade  or  on  any 
other  executions  effected  at  its  new  bid 
price,  the  market  maker  would  be 
deemed  to  be  in  violation  of  the  rule. 
Similarly,  a  market  maker  would  be 
deemed  in  violation  of  the  rule  if  it 
entered  into  an  arrangement  with  a 
member  or  a  customer  whereby  it  used 
its  exemption  from  the  rule  to  sell  short 
at  the  bid  at  successively  lower  prices, 
accumulating  a  short  position,  and 
subsequently  offsetting  those  sales 
through  a  transaction  at  a  prearranged 
price,  for  the  purpose  of  avoiding 
compliance  with  this  section,  and  with 
the  understanding  that  the  market 
maker  would  be  guaranteed  by  the 
member  or  customer  against  losses  on 
the  trades. 

The  NASD  believes  that  members’ 
activities  to  circumvent  the  rule  through 
indirect  actions  such  as  executions  with 
other  members  or  through  facilitation  of 
customer  orders  while  being  protected 
from  loss  are  antithetical  to  the 
purposes  of  the  rule.  Accordingly,  the 


Association  will  consider  any  such 
activity  as  a  violation  of  the  short  sale 
rule. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections 
15A(b)(6)  and  llA(cKl)(F)  of  the  Act. 
Section  15A(b]{6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  "prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
*  *  Section  llA(c)(l)(F)  assures 
"equal  regulation  of  all  markets  for 
qualified  securities  and  all  exchange 
members,  brokers,  and  dealers  effecting 
transactions  in  such  securities." 
Approval  of  the  proposed  short  sale  rule 
would  result  in  equivalent  regulation  in 
the  exchange  and  Nasdaq  markets. 
Moreover,  the  NASD  believes  that  the 
primary  market  maker  qualifications  are 
critical  to  ensuring  that  the  proposed 
rule  operates  effectively  and  should 
have  the  additional  benefit  of  providing 
incentives  for  improved  performance  of 
market  makers  in  Nasdaq /NMS 
securities. 


Committees  discussed  and  voted  to 
approve  the  short  sale  rule  proposals. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will; 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings,  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  wjth  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission’s  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  3. 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 

Margaret  H.  McFarland, 

Deputy  Secretary. 

Exhibit  A — ^Text  of  Proposed  Rules 

Rules  of  Fair  Practice 

Article  III.  Section  46 — Short  Sales 


"ex"  date  may  be  reduced  by  the  value  of 
such  distribution. 

(c)  The  provisions  of  subsection  (a)  shall 
not  apply  to: 

(1)  Sales  by  a  qualified  market  maker 
registered  in  the  security  in  the  Nasdaq 
system  in  connection  with  bona  fide  market 
making  activity.  For  purposes  of  this 
subsection,  risk  arbitrage,  index  arbitrage, 
and  other  transactions  unrelated  to  normal 
market  making  activity  will  not  be 
considered  bona  fide  market-making  activity. 

(2)  Sales  by  a  member,  for  an  account  in 
which  the  member  has  no  interest,  pursuant 
to  an  order  to  sell  which  is  marked  “long"  in 
which  the  member  does  not  know,  or  have 
reason  to  know,  that  the  beneficial  owners  of 
the  account  have  a  short  position  in  the 
security. 

(3)  Sales  by  a  member  of  offset  odd-lot 
orders  of  customers. 

(4)  Sales  by  a  member  to  liquidate  a  long 
position  which  is  less  than  a  round  lot, 
provided  that  such  sale  does  not  change  the 
position  of  the  member  by  more  than  one  unit 
of  trading. 

(5)  Sales  by  a  member  of  a  security  for  a 
special  arbitrage  account  if  the  member  then 
owns  another  security  by  virtue  of  which  the 
member  is,  or  presently  will  be,  entitled  to 
acquire  an  equivalent  number  of  securities  of 
the  same  class  of  securities  sold;  provided 
such  a  sale,  or  the  purchase  which  such  sale 
offsets,  is  effected  for  the  bona  fide  purpose 
of  profiting  from  a  current  difference  between 
the  price  of  the  security  sold  and  the  security 
owned  and  that  such  right  of  acquisition  was 
originally  attached  to  or  represented  by 
another  security  or  was  issued  to  all  the 
holders  of  any  such  class  of  securities  of  the 
issuer. 

(6)  Sales  by  a  member  of  a  security 
effected  for  a  special  international  arbitrage 
account  for  the  bona  fide  purpose  of  profiting 
from  a  current  difference  between  the  price 
of  such  security  on  a  securities  market  not 
within  or  subject  to  the  jurisdiction  of  the 
United  States  and  on  such  a  securities  market 
subject  to  the  jurisdiction  of  the  United 
States:  provided  the  member  at  the  time  of 
such  sale  knows  or,  by  virtue  of  information 
currently  received,  has  reasonable  grounds  to 
believe  that  an  offer  enabling  the  member  to 
cover  such  sale  is  then  available  to  the 
member  in  such  foreign  securities  market  and 
intends  to  accept  such  offer  immediately. 

(7)  Sales  by  an  underwriter,  or  any  member 
of  a  syndicate  or  group  participating  in  the 
distribution  of  a  security,  in  connection  with 
an  over-allotment  of  securities,  or  any  lay-off 
sale  by  such  a  person  in  connection  with  a 
distribution  of  securities  through  rights 
pursuant  to  SEC  Rule  lOb-8  or  a  standby 
underwriting  commitment. 

(d)  No  member  shall  effect  a  short  sale  for 
the  account  of  a  customer  or  for  its  own 
account  indirectly  or  through  the  offices  of  a 
third  party  for  the  purpose  of  avoiding  the 


B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  purposes 
of  the  Act.  Presently,  the  absence  of  a 
short  sale  rule  for  the  Nasdaq  market 
adversely  impacts  the  NASD  in  its 
competition  for  listings  with  exchange 
markets.  Further,  the  NASD  believes  the 
proposed  primary  market  maker 
qualifications  are  designed  in  a  manner 
to  permit  market  makers  of  all  sizes  to 
meet  the  standards.  Moreover,  it  is 
important  to  note  that  market  makers 
that  do  not  meet  the  standards  will  still 
be  permitted  to  remain  registered 
market  makers  in  the  Nasdaq  system 
and  the  NASD  is  hopeful  that  the 
proposed  criteria  will  raise  the  .overall 
quality  of  market  maker  participation  in 
Nasdaq/NMS  securities. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 


(a)  No  member  shall  effect  a  short  sale  for 
the  account  of  a  customer  or  for  its  own 
account  in  a  Nasdaq  National  Market  System 
security  at  or  below  the  current  best  (inside) 


The  NASD  has  responded  to 
comments  made  by  members  and  others 
above.  The  NASD’s  Corporate  Advisory 
Board  and  the  Issuer  Affairs. 
Institutional  Investors,  Corporate 
Financing,  Marketing,  and  Trading 


bid  when  the  current  best  (inside]  bid  as 
displayed  by  the  Nasdaq  system  is  below  the 
preceding  best  (inside]  bid  in  the  security. 

(b]  In  determining  the  price  at  which  a 
short  sale  may  be  effected  after  a  security 
goes  exdividend,  ex-right,  or  ex-any  other 
distribution,  all  quotation  prices  prior  to  the 


application  of  this  section. 

(e]  No  member  shall  knowingly,  or  with 
reason  to  know,  effect  sales  for  the  account 
of  a  customer  or  for  its  own  account  for  in 
order  to  avoid  the  application  of  this  section. 

(f]  A  member  that  is  not  currently 
registered  as  a  Nasdaq  marker  maker  in  a 
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security  and  that  has  acquired  a  security 
while  acting  in  the  capacity  of  a  block 
positioner  shall  be  deemed  to  own  such 
security  for  the  purposes  of  this  rule 
notwithstanding  that  such  member  may  not 
have  a  net  long  position  in  such  security  if 
and  to  the  extent  that  such  member's  short 
position  in  such  security  is  the  subject  of  one 
or  more  offsetting  positions  created  in  the 
course  of  bona  fide  arbitrage,  risk  arbitrage, 
or  bona  fide  hedge  activities. 

(g)  For  purposes  of  this  section,  a 
depositary  receipt  of  a  security  shall  be 
deemed  to  be  the  same  security  as  the 
security  represented  by  such  receipt. 

(h)  Upon  application  or  on  its  own  motion, 
the  Association  may  exempt  either 
unconditionally,  or  on  specified  terms  and 
conditions,  any  transaction  or  class  of 
transactions  from  the  provisions  of  this 
section. 

(i)  From  time  to  time,  the  Securities  and 
Exchange  Commission  may  amend  Rule  10a- 
1,  Rule  3b-3.  or  Rule  3b-8  under  the 
Securities  Exchange  Act  of  1934.  The  Board 
of  Governors  reserves  the  authority  to  alter, 
amend,  modify,  or  supplement  this  section  in 
accordance  with  amendments  to  Rule  lOa-1, 
Rule  3b-3,  or  Rule  3b-8  or  as  otherwise 
deemed  appropriate  or  necessary  for 
Nasdaq/NMS  securities  without  recourse  to 
membership  for  approval  as  required  by 
Article  XII  to  the  By-Laws. 

(j)  Definitions; 

(1)  The  term  “short  sale"  shall  have  the 
same  meaning  as  contained  in  SEC  Rule  3b-3, 
adopted  pursuant  to  the  Securities  Exchange 
Act  of  1934,  reprinted  as  follows:  The  term 
“short  sale"  means  any  sale  of  a  security 
which  the  seller  does  not  own  or  any  sale 
which  is  consummated  by  the  delivery  of  a 
security  borrowed  by,  or  for  the  account  of, 
the  seller.  A  person  shall  be  deemed  to  own  a 
security  if;  (1)  he  or  his  agent  has  title  to  it;  or 

(2)  he  has  purchased,  or  has  entered  into  an 
unconditional  contract,  binding  on  both 
parties  thereto,  to  purchase  it  but  has  not  yet 
received  it;  or  (3)  he  o%vns  a  security 
convertible  into  or  exchangeable  for  it  and 
has  tendered  such  security  for  conversion  or 
exchange;  or  (4)  he  has  an  option  to  purchase 
or  acquire  it  and  has  exercised  such  option; 
or  (5)  he  has  rights  or  warrants  to  subscribe 
to  it  and  has  exercised  such  rights  or 
warrants;  provided,  however,  that  a  person 
shall  be  deemed  to  own  securities  only  to  the 
extent  that  he  has  a  net  long  position  in  such 
securities. 

(2)  The  term  “block  positioner”  shall  have 
the  same  meaning  as  contained  in  SEC  Rule 
3b-8(c)  for  "Qualified  Block  Positioner” 
adopted  pursuant  to  the  Securities  Exchange 
Act  of  1934,  reprinted  as  follows:  The  term 
“Qualified  Block  Positioner”  means  a  dealer 
who:  (1)  is  a  broker  or  dealer  registered 
pursuant  to  Section  15  of  the  Act,  (2)  is 
subject  to  and  in  compliance  with  Rule  15c^ 
1,  (3)  has  and  maintains  minimum  net  capital, 
as  defined  in  Rule  15c3-l  of  $1,000,000  and  (4) 
except  when  such  activity  is  unlawful,  meets 
all  of  the  following  conditions:  (i)  he  engages 
in  the  activity  of  purchasing  long  or  selling 
short,  from  time  to  time,  from  or  to  a 
customer  (other  than  a  partner  or  a  joint 
venture  or  other  entity  in  which  a  partner,  the 
dealer,  or  a  person  associated  with  such  a 


dealer,  as  defined  in  Section  3(a)(18)  of  the 
Act,  participates)  a  block  of  stock  with  a 
current  market  value  of  $200,000  or  more  in  a 
single  transaction,  or  in  several  transactions 
at  approximately  the  same  time  from  a  single 
source  to  facilitate  a  sale  or  purchase  by  such 
customer,  (ii)  he  has  determined  in  the 
exercise  of  reasonable  diligence  that  the 
block  could  not  be  sold  to  or  purchased  from 
others  on  equivalent  or  better  tprms.  and  (iii) 
he  sells  the  shares  comprising  the  block  as 
rapidly  as  possible  commensurate  with  the 
circumstances. 

(3)  The  term  “qualified  market  maker,”  for 
a  period  of  one  year  after  the  effective  date  of 
this  section,  shall  mean  a  registered  Nasdaq 
market  maker  that  has  maintained,  without 
interruption,  quotations  in  the  subject 
security  for  the  preceding  20  business  days. 
Notwithstanding  the  20-d3y  period  specified 
in  this  subsection,  after  an  offering  in  a  stock 
has  been  publicly  announced  or  a  registration 
statement  has  been  filed,  no  market  maker 
may  register  in  the  stock  as  a  qualified 
market  maker  unless  it  meets  the 
requirements  set  forth  below: 

(i)  For  secondary  o^erings,  the  offering  has 
become  effective  and  the  market  maker  has 
been  registered  in  and  maintained  quotations 
without  interruption  in  the  subject  security 
for  40  calendar  days. 

(ii)  For  initial  public  o^erings.  the  market 
maker  may  register  in  the  offering  and 
immediately  become  a  qualified  market 
maker,  provided  however,  that  if  the  market 
maker  withdraws  on  an  unexcused  basis 
from  the  security  within  the  first  20  days  of 
the  offering,  it  shall  not  be  designated  as  a 
qualified  market  maker  on  any  subsequent 
initial  public  offerings  for  the  next  10 
business  days; 

(iii)  After  a  merger  or  acquisition  has  been 
publicly  annoimced,  a  qualified  market 
maker  in  one  of  the  two  affected  securities 
may  immediately  register  as  a  qualified 
market  maker  in  the  other  merger  or 
acquisition  security  pursuant  to  the  same-day 
registration  procedures  in  Part  VI,  Schedule  D 
to  the  By-Laws. 

For  purposes  of  this  subsection,  a  market 
maker  will  be  deemed  to  have  maintained 
quotations  without  interruption  if  the  market 
maker  is  registered  in  the  security  and  has 
continued  publication  of  quotations  in  the 
security  through  the  Nasdaq  system  on  a 
continuous  basis;  provided  however,  that  if  a 
market  maker  is  granted  an  excused 
withdrawal  pursuant  to  the  requirements  of 
Part  VI,  Schedule  D  to  the  By-Laws,  the  20 
business  day  standard  will  be  considered 
uninterrupted  and  will  be  calculated  without 
regard  to  the  period  of  the  excused 
withdrawal.  One  year  after  effectiveness  of 
this  section,  the  term  “qualified  market 
maker”  shall  mean  a  registered  Nasdaq 
market  maker  that  meets  the  criteria  for  a 
Primary  Nasdaq  Maricet  Maker  as  set  forth  in 
Article  111,  Section  47  of  the  Rules  of  Fair 
Practice. 

Interpretation  A 

In  developing  a  short  sale  rule  for  Nasdaq/ 
NMS  securities,  the  Association  adopted  an 
exemption  to  the  rule  for  certain  market 
making  activity.  This  exemption  was  deemed 
an  essential  component  of  the  rule  because 


bona  fide  market  making  activity  is 
necessary  and  appropriate  to  maintain 
continuous,  liquid  markets  in  Nasdaq/NMS 
securities.  Subsection  (cKl)  of  this  section 
states  that  short  selling  prohibitions  shall  not 
apply  to  sales  by  qualified  Nasdaq  market 
makers  in  connection  with  bona  fide  market 
making  activity  and  specifies  that  risk 
arbitrage,  index  arbitrage,  and  other 
transactions  unrelated  to  normal  market 
making  activity  will  not  be  considered  as 
bona  fide  market  making.  Thus  two 
standards  are  to  be  applied:  one  must  be  a 
“qualified”  Nasdaq  market  maker  and  one 
must  engage  in  “bona  fide”  market  making 
activity  to  take  advantage  of  this  exemption. 
With  this  Interpretation,  the  Association 
wishes  to  clarify  for  members  some  of  the 
factors  that  will  be  taken  into  consideration 
when  reviewing  market  making  activity  that 
may  not  be  deemed  to  be  bona  fide  market 
making  activity  and  therefore  would  not  be 
exempted  from  the  rule’s  application. 

First,  as  the  rule  indicates,  bona  fide 
market  making  activity  does  not  include 
activity  such  as  risk  arbitrage  or  index 
arbitrage  that  is  unrelated  to  market  making 
functions.  While  these  types  of  arbitrage 
activity  appear  to  be  suitable  for  the  firm's 
overall  h^ging  or  risk  management  concerns, 
they  do  not  warrant  an  exemption  from  the 
rule. 

Similarly,  bona  fide  market  making  would 
exclude  activity  that  is  related  to  speculative 
selling  strategies  of  the  member  or 
investment  decisions  of  the  firm  and  is 
disproportionate  to  the  usual  market  making 
patterns  or  practices  of  the  member  in  that 
security.  The  NASD  does  not  anticipate  that 
a  firm  could  properly  take  advantage  of  its 
market  maker  exemption  to  effectuate  such 
speculative  or  investment  short  selling 
decisions.  Disproportionate  short  selling  in  a 
market  making  account  to  effectuate  such 
strategies  will  be  viewed  by  the  NASD  as 
inappropriate  activity  that  does  not  represent 
bonp  fide  market  making  and  would  therefore 
be  in  violation  of  the  rule. 

Interpretation  B 

Section  46  requires  that  no  member  shall 
effect  a  short  sale  for  the  accotmt  of  a 
customer  or  for  its  own  account  in  a  Nasdaq 
National  Maricet  System  security  at  or  below 
the  current  best  (inside)  bid  when  the  current 
best  (inside)  bid  as  displayed  by  the  Nasdaq 
System  is  below  the  preceding  best  (inside) 
bid  in  the  security.  The  Association  has 
determined  that  in  order  to  effect  a  “legal" 
short  sale  when  the  current  best  bid  is  lower 
than  the  preceding  best  bid  the  short  sale 
must  be  executed  at  a  price  of  at  least  Vieth 
point  above  the  current  inside  bid.  Such  a 
trade  would,  therefore,  reflect  a  change  from 
the  bid  on  the  last  sale  reporting  tape. 

Moreover,  the  Association  believes  that 
requiring  short  sales  to  be  a  minimum 
increment  of  Vieth  point  above  the  bid 
ensures  that  transactions  are  not  effected  at 
prices  inconsistent  with  the  underlying 
purpose  of  the  rule. 

Interpretation  C 

Section  46  prohibits  members  from 
effecting  a  short  sale  for  the  account  of  a 
customer  or  for  its  own  account  directly  or 


Federal  Register  /  Vol.  57,  No.  157  /  Thursday,  August  13,  1992  /  Notices 


36429 


through  the  o^ices  of  a  third  party  for  the 
purpose  of  avoiding  the  application  of  the 
short  sale  rule.  Further,  the  section  prohibits 
members  from  knowingly,  or  with  reason  to 
know,  effecting  sales  for  the  account  of  a 
customer  or  for  its  own  account  for  the 
purpose  of  avoiding  the  rule.  With  this 
Interpretation,  the  Association  wishes  to 
clarify  some  of  the  circumstances  under 
which  a  member  would  be  deemed  to  be  in 
violation  of  this  section. 

For  example,  if  a  market  maker  agrees  to 
an  arrangement  proposed  by  a  member  or  a 
customer  whereby  the  market  maker  raises 
its  bid  in  the  Nasdaq  system  in  order  to  effect 
a  short  sale  for  the  other  party  and  is 
protected  against  any  loss  on  the  trade  or  on 
any  other  executions  effected  at  its  new  bid 
price,  the  market  maker  would  be  deemed  to 
be  in  violation  of  this  section.  Similarly,  a 
market  maker  would  be  deemed  in  violation 
of  the  rule  if  it  entered  into  an  arrangement 
with  a  member  or  a  customer  whereby  it  used 
its  exemption  from  the  rule  to  sell  short  at  the 
bid  at  successively  lower  prices, 
accumulating  a  short  position,  and 
subsequently  offsetting  those  sales  through  a 
transaction  at  a  prearranged  price,  for  the 
purpose  of  avoiding  compliance  with  this 
section,  and  with  the  understanding  that  the 
market  maker  would  be  guaranteed  by  the 
member  or  customer  against  losses  on  the 
trades. 

The  NASD  believes  that  members’ 
activities  to  circumvent  the  rule  through 
indirect  actions  such  as  executions  with  other 
members  or  through  facilitation  of  customer 
orders  while  being  protected  h-om  loss  are 
antithetical  to  the  purposes  of  the  rule. 
Accordingly,  the  Association  will  consider 
any  such  activity  as  a  violation  of  this 
section. 

Section  47 — Primary  Nasdaq  Market  Maker 
(To  be  effective  one  year  after  the  effective 
date  of  Section  46] 

(a)  A  member  registered  as  a  Nasdaq 
market  maker  pursuant  to  Part  VI.  Schedule 
D  of  the  NASD  By-Laws  may  be  deemed  to 
be  a  Primary  Nasdaq  Market  Maker  in 
Nasdaq  National  Market  System  securities  if 
the  market  maker  complies  with  threshold 
standards  (as  established  and  published  by 
the  Association  from  time  to  time)  in  the 
following  qualification  criteria: 

(1)  amount  of  time  a  dealer  maintains  a 
quotation  that  represents  the  best  bid  or  best 
offer  as  shown  in  the  Nasdaq  system: 

(2)  relation  of  individual  dealer  spread  to  * 
average  dealer  spread;  and 

(3)  frequency  of  dealer  quotation  updates 
without  a  corresponding  execution  in  the 
security  occurring  within  three  minutes 
before  or  after  a  quotation  update.  ‘ 


‘  The  threshold  standards  initially  shall  be 
established  as: 

(a)  A  market  maker  must  maintain  the  best  bid  or 
best  offer  as  shown  in  the  Nasdaq  system  no  less 
than  35%  of  the  time: 

(b)  A  market  maker  must  maintain  a  spread  no 
greater  than  102%  of  the  average  dealer  spread: 

(c)  No  more  than  50%  of  a  market  maker's 
quotation  updates  may  occur  without  being 
accompanied  by  a  trade  execution  of  at  least  one 
unit  of  trading. 

The  NASD  Board  of  Governors  reserves  the 
authority  to  rescind>or  modify  one  or  more  of  the 


(b)  A  market  maker  for  a  Nasdaq/NMS 
security  must  satisfy  the  threshold  standards 
in  at  least  two  of  the  criteria  in  section  (a)  in 
order  to  be  designated  a  Primary  Nasdaq 
Market  Maker  in  that  security;  provided 
however,  that  if  a  market  maker  satisfies  only 
one  of  the  criteria,  it  may  qualify  as  a 
Primary  Nasdaq  Market  Maker  if  it  also 
accounts  for  a  threshold  level  of 
proportionate  volume  in  the  security  (as 
established  and  published  by  the  Association 
from  time  to  time).® 

(c)  The  review  period  for  review  of  market 
maker  performance  in  each  of  the 
qualification  criteria  in  section  (a)  shall  be 
one  calendar  month. 

(d)  If,  after  the  review  period,  a  market 
maker  does  not  satisfy  the  threshold 
standards  for  the  criteria  in  section  (a),  the 
Primary  Nasdaq  Market  Maker  designation 
shall  be  withheld  commencing  on  the  next 
business  day  following  notice  of  failure  to 
comply  with  the  standards. 

(e)  Market  makers  may  requalify  for 
designation  as  a  Primary  Nasdaq  Market 
Maker  by  satisfying  the  threshold  standards 
for  the  next  review  period. 

(f)  A  market  maker  may  request 
reconsideration  of  the  notice  to  withhold  the 
Primary  Nasdaq  Market  Maker  designation. 

(1)  Grounds  for  requests  for 
reconsideration  shall  be  limited  to: 

(1)  System  failure; 

(ii)  Excused  market  maker  withdrawal 
status;  or 

(iii)  Where  a  market  maker  failed  to  qualify 
under  the  criteria  set  forth  in  subsection 
(a)(3)  because  of  activity  in  a  related 
derivative  or  convertible  security,  or  activity 
in  a  security  subject  to  derivative  pricing 
mechanisms,  such  as  currency  differentials 
with  foreign  stocks. 

(2)  Requests  for  reconsideration  must  be 
sent  in  writing  to  Nasdaq  Operations  within 
24  hours  of  the  determination  to  withhold  the 
Primary  Nasdaq  Market  Maker  designation. 

(3)  Requests  for  reconsideration  will  be 
reviewed  by  the  Market  Operations  Review 
Committee,  whose  decisions  are  final  and 
binding  on  the  members. 

(g)  In  registration  situations: 

(1)  To  register  and  immediately  become  a 
Primary  Nasdag  Market  Maker  in  a  Nasdaq/ 
NMS  security,  a  member  must  be  a  Primary 
Nasdaq  Market  Maker  in  80%  of  the 
securities  in  which  it  has  registered.  If  the 
market  maker  is  not  a  Primary  Nasdaq 
Market  Maker  in  80%  of  its  stocks,  it  may 
quality  as  a  Primary  Nasdaq  Market  Maker  in 
that  stock  if;  . 

(i)  The  market  maker  registers  in  the  stock 
but  does  not  enter  quotes  for  five  days;  or 

(ii)  The  market  maker  registers  in  the  stock 
as  a  regular  Nasdaq  marker  maker  and 
satisfies  the  qualification  criteria  for  the  next 
review  period. 


threshold  standards  immediately  upon  a  finding 
that  the  standard  is  operating  in  a  manner  that  is 
unfair  to  a  class  of  investors  or  members,  or  that 
continued  imposition  of  the  standard  results  in  a 
substantial  adverse  impact  on  the  liquidity  or 
market  quality  of  the  Nasdaq  market. 

®  The  threshold  proportionate  volume  standard 
initially  shall  require  a  market  maker  to  account  for 
volume  of  at  least  1^  times  its  proportionate  share 
of  overall  volume  in  the  stock  for  the  review  period. 


(2)  Notwithstanding  subsection  (g)(1) 
above,  after  an  offering  in  a  stock  has  been 
publicly  announced  or  a  registration 
statement  has  been  filed,  no  market  maker 
may  register  in  the  stock  as  a  Primary 
Nasdaq  Market  Maker  unless  it  meets  the 
requirements  set  forth  below: 

(a)  For  secondary  offerings: 

(i)  The  secondary  offering  has  become 
effective  and  the  market  maker  has  satisfied 
the  qualification  criteria  in  the  time  period 
between  registering  in  the  security  and  the 
offering  becoming  effective;  or 

(ii)  The  market  maker  has  satisfied  the 
qualification  criteria  for  40  calendar  days. 

(b)  For  initial  public  offerings: 

(i)  The  market  maker  may  register  in  the 
offering  and  immediately  become  a  Primary 
Nasdaq  Market  Maker  if  it  is  a  Primary 
Nasdaq  Market  Maker  in  80%  of  the 
securities  in  which  it  has  registered;  provided 
however,  that  if,  at  the  end  of  the  first  review 
period,  the  Primary  Nasdaq  Market  Maker 
has  withdrawn  on  an  unexcused  basis  from 
the  security  or  has  not  satisfied  the 
qualification  criteria,  it  shall  not  be  afforded 
a  Primary  Nasdaq  Market  Maker  designation 
on  any  subsequent  initial  public  offerings  for 
the  next  10  business  days;  or 

(ii)  The  market  maker  registers  in  the  stock 
as  a  regular  Nasdaq  market  maker  and 
satisfies  the  qualification  criteria  for  the  next 
review  period. 

(3)  Notwithstanding  subsection  (g)(1)  or 
(g](2]  above,  after  a  merger  or  acquisition  has 
been  publicly  announced,  a  Primary  Nasdaq 
Market  Maker  in  one  of  the  two  affected 
securities  may  immediately  register  as  a 
Primary  Nasdaq  Market  Maker  in  the  other 
merger  or  acquisition  security  pursuant  to  the 
same-day  registration  procedures  in  Part  VI. 
Schedule  D  to  the  By-I^ws. 

(h)  The  Board  of  Governors  reserves  the 
authority  to  modify  the  threshold  standards 
set  forth  in  sections  (a)  and  (b)  above  if  it 
finds  that  maintenance  of  such  standards 
would  result  in  an  adverse  impact  on  a  class 
of  investors  or  on  the  Nasdaq  marketplace. 

(i)  The  Board  of  Governors  reserves  the 
authority  to  alter,  amend,  modify,  or 
supplement  this  section  as  deemed 
appropriate  or  necessary  for  Nasdaq/NMS 
securities  without  recourse  to  membership  for 
approval  as  required  by  Article  XII  to  the  By- 
Laws. 

[FR  Doc.  92-19243  Filed  8-12-92;  8:45  am] 
BIUJNG  CODE  M10-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Change  #1  to  FAA  P-8110-2;  Airship 
Design  Criteria  (ADC) 

agency:  Federal  Aviation 
.  Administration  (FAA),  DOT. 
action:  Notice  of  availability. 

summary:  This  notice  announces  the 
availability  of  Change  #1  (dated  July  24. 
1992)  to  FAA  P-8110-2,  Airship  Design 
Criteria  (ADC)  dated  November  2. 1987. 
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This  change  updates  design  criteria  for 
type  certification  of  airships. 

ADDRESSES:  Copies  of  Change  #1  can  be 
obtained  from  the  following:  Small 
Airplane  Directorate.  Standards  Office 
(ACE-110),  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  601  East  12th  Street 
Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT. 
Julea  Bell,  Standards  Staff  (ACE-110), 
Telephone  No.  81&-426-6941. 

Issued  in  Kansas  City,  Missouri,  August  3, 
1992. 

John  E.  Hgue, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  92-19350  Filed  8-12-OZ-  8:45  am] 
BAUNG  CODE  SSW-IS-M 


Federal  Highway  Administration 

Environmental  impact  Statement; 
Marysville,  CA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Nevada  County,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  E.  Brown;  Chief  District 
Operations,  Federal  Highway 
Administration,  P.O.  Box  1915, 
Sacramento,  California  95812-1915, 
Telephone:  (916)  551-1307. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Department  of 
Transportation,  District  3,  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  improve  Route  49 
from  0.2  mile  north  of  Lime  Kiln  Road 
(PM  7.3)  to  0.2  mile  north  to  the  freeway 
in  Grass  Valley  at  McKnight  Way  (PM 
13.8).  The  improvement  is  needed  to 
increase  the  capacity  of  the 
transportation  system  in  order  to 
accommodate  an  approximate  four-fold 
increase  in  vehicle  use  of  the  alignment 
over  the  last  20  years.  Two 
approximately  6.5-mile  corridors  (A  and 
C)  and  a  No  ftoject  Alternative  are 
being  studied.  Corridor  A  follows  the 
existing  alignment.  Corridor  A 
alternative  include  a  four-lane  divided 
expressway  and  a  four-lane 
conventional  highway  with  a  continuous 
left-turn  lane.  Corridor  C,  beginning  at 
the  south  end  of  the  project,  initially 
follows  an  alignment  westerly  of  old 
Auburn  Road.  It  crosses  Old  Auburn 
Road  jiist  north  of  the  Wolf  Creek 


Bridge,  and  gradually  merges  with  the 
existing  alignment  just  south  of  the 
South  Grass  Bridge,  and  gradually 
merges  with  the  existing  alignment  just 
south  of  the  South  Grass  Valley 
Interchange  (McKnight  Way).  A  four- 
lane  divided  expressway  is  being 
considered  in  this  corridor. 

The  proposed  scoping  process 
includes  the  publication  of  the  Notice  of 
Intent  in  the  Federal  Register, 
distribution  of  the  Notice  of  Preparation 
to  each  responsible  agency,  and  public 
and  agency  scoping  meetings.  A  public 
informational  meeting  and  a  public 
drop-in  workshop  were  held  in  Grass 
Valley,  California,  on  June  7, 1989  and 
July  19, 1990.  The  official  public  scoping 
meeting  was  held  on  February  20, 1992, 
from  2-8  pm  at  the  Nevada  County 
Fairground  in  Grass  Valley,  California. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Views  of  agencies  which  may  have 
knowledge  about  historic  resources 
potentially  affected  by  the  proposal  or 
interested  in  the  effects  of  tiie  project  on 
historic  properties  are  hereby  solicited. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  July  31, 1992. 

Leonard  E.  Brown, 

Chief  District  Operations  Sacramento, 
California. 

[FR  Doc.  92-19292  Filed  8-12-92;  8:45  am] 
BILUNG  COOE  4910-22-M 


Environmental  Impact  Statement; 
Virginia  Beach,  VA 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
to  be  located  in  Virginia  Beach,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Masuda,  District  Engineer,  Federal 
Highway  Administration,  P.O.  Box 
10045,  Richmond,  Virginia  23240-0045, 
Telephone  804/771-2380. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Virginia 


Department  of  Transportation  (VDOT), 
will  prepare  an  Eiivironmental  Impact 
Statement  (EIS)  on  a  proposal  to 
construct  Ferrell  Parkway  in  Virginia 
Beach.  The  proposed  project  wodd 
involve  construction  of  a  multi-lane, 
controlled  access,  urban  arterial  in  the 
eastern  portion  of  Virginia  Beach, 
Virginia.  The  proposed  western 
terminus  is  near  the  intersection  of 
General  Booth  Boulevard  and  Princess 
Anne  Road.  The  eastern  terminus  is  the 
intersection  of  Sandfiddler  and 
Sandbridge  Roads  at  Sandbridge.  The 
length  for  the  proposed  project  ranges 
from  4.0  to  6.0  miles,  depending  on  the 
alternative.  Development  of  the 
proposed  project  is  considered 
necessary  to  provide  for  efficient 
movement  of  existing  and  projected 
traffic  and  provide  relief  to  safety 
problems  experience  along  Sandbridge 
Road.  The  proposed  project  will  also 
provide  an  adequate  hurricane 
evacuation  route  from  the  Sandbridge 
resort  area. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action  (no  build); 
(2)  transportation  system  management 
(improvement  to  existing  roadway 
network);  (3)  mass  transit;  (4)  various 
build  alternatives  (new  and  existing 
location).  The  build  alternatives  will 
incorporate  variations  of  vertical  and 
horizontal  grade  alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  The  scoping  process  is 
anticipated  to  begin  in  the  late  Summer 
or  early  Fall  of  1992.  A  series  of  public 
information  meetings  and  a  public 
hearing  will  be  held  in  the  future.  Public 
notice  will  be  given  indicating  the  time 
and  place  of  the  meetings  and  hearing. 
The  Draft  EIS  will  be  available  for 
publiq  and  agency  review  and  comment 
prior  to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Gomments  or  questions  concerning  this 
proposed  action  and  the  Draft  EIS 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  State  and 
local  review  of  Federal  and  Federally 
assisted  programs  and  projects  apply  to  this 
project)  ^ 


AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


Federal  Register  /  Vol.  57.  No.  157  /  Thtirsday,  August  13,  1992  /  Notices 


38431 


Issued  on :  August  6, 1992. 

Donald  }.  Wast. 

Assistant  Division  Administrator,  Richmond, 
Virginia. 

[FR  Dog.  92-19301  Filed  9-12-92;  8:45  am] 
BILLOta  CODE  4ai0-22-« 

Environmental  Impact  Statement 
Wood  County,  Wl 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Wood  County,  Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacki  Lawton,  Environm«ital 
Coordinator,  Federal  Highway 
Administration,  4502  Vernon  Boulevard, 
Madison,  Wisconsin,  53705-49(K, 
Telephone:  (608)  264-5967. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation  and  SEC  Donohue  Inc., 
will  prepare  an  environmental  impact 
statement  (EIS)  on  proposed 
improvement  alternatives  to  Wisconsin 
State  Highway  13  (STH 13)  through  the 
City  of  Marshfield.  The  southern 
terminus  of  the  project  is  U.S.  Highway 
10  East  (USH 10  East)  just  south  of  the 
City.  The  northern  terminus  is  the 
intersection  of  STH  13  and  McMillan 
Street  on  the  north  side  of  the  City. 

Traffic  congestion  and  a  high  accident 
rate  have  seriously  hampered  STH  13’s 
ability  to  function  as  a  local  arterial  or 
as  a  through  route.  The  primary  goals  of 
the  project  are  to  alleviate  the 
congestion  and  reduce  the  accident  rate. 
Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
improving  the  existing  alignment;  (3) 
building  a  bypass  east  or  west  of  the 
City;  and  (4)  building  a  new  route 
through  the  City. 

FHWA  will  communicate  and 
coordinate  with  the  appropriate  Federal. 
State,  and  local  agencies,  and  with 
private  organizations  and  citizens  who 
have  an  interest  in  the  project.  A  public 
hearing  is  expected  to  be  held  in  early 
1993.  Public  notice  will  be  given  of  the 
time  and  place  of  the  hearing.  The  draft 
EIS  will  be  made  available  for  public 
and  agency  review  and  comment  before 
the  public  hearing. 

Comments  and  suggestions  on  the 
proposed  project  and  EIS  are  invited 
from  all  interested  parties.  They  should 
be  directed  to  the  FHWA  at  the  address 
above. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  August  4, 1992. 

Robert  W.  Cooper, 

District  Engineer,  Madison,  WI. 

(FR  Doc.  92-19283  Filed  8-12-92;  8:45  am] 
BILLING  CODE  49tO-22-H 

Federal  Raifroad  Administration  . 
Petitions  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  waivers  of 
compliance  with  certain  requirements  of 
the  federal  safety  laws  and  regulations. 
The  individual  petitions  are  described 
below,  including  the  party  seeking  relief, 
the  regulatory  provisions  involved,  the 
nature  of  the  relief  being  requested  and 
the  petitioner’s  arguments  in  favor  of 
relief. 

Boone  and  Scenic  Valley  Railroad 
[Docket  Number  SA-91-7] 

The  Boone  and  Scenic  Valley  Railroad 
(BSV)  requests  a  waiver  of  compliance 
with  certain  provisions  of  the  Railroad 
Safety  Appliance  Standards,  (49  CFR 
part  231)  for  three  locomotives,  BSV 
1103, 1858  and  702. 

The  BSV  1103  was  built  by  the  Electro 
Motive  Division  of  the  General  Motors 
Corporation  and  purchased  from  the 
Chicago  and  Northwestern 
Transportation  Company  (CNW)  in 
1986.  It  is  a  1,000  horsepower  switcher 
locomotive  which  was  modified  by  the 
CNW  as  an  auxiliary  power  unit  without 
a  control  cab  or  controls.  The  rear 
stairways  were  removed  and  the 
openings  blanked  off  with  heavy  steel 
plates.  The  uncoupling  levers  were  also 
removed.  When  used  by  the  CNW,  the 
1103  was  permanently  connected  to  the 
1003,  a  similar  locomotive  with  a  control 
cab,  with  a  solid  drawbar.  The  BSV  has 
removed  the  drawbar  and  replaced  it 
with  a  standard  automatic  coupler 
without  coupling  levers.  The  BSV  states 
that  the  1003  is  normally  used  to  operate 
a  passenger  train,  but  several  times  a 
year  the  1103  is  used  in  tandem  when  a 
long  passenger  train  is  operated  or  if 
mechanical  problems  were  to  arise  in 
the  1003.  The  BSV  seeks  a  waiver  of 
compliance  from  9  231.29,  Road 
loccHnotives  with  comer  stairways,  and 
§  231.30,  Locomotives  used  in  switching 
service  for  locomotive  BSV  1103. 

The  BSV  1858  is  a  45  ton  industrial 
switcher  type  locomotive  built  by  the 


General  Electric  Company  in  .'944.  It 
does  not  have  comer  steps  or  stairways 
but  is  equipped  with  a  sill  step  and  an 
additional  tread  at  each  comer  to  allow 
individuals  to  get  on  and  off  the 
locomotive  walkway. 

The  railroad  states  that  due  to  the 
physical  design  of  locomotives  BSV  1103 
and  1858,  it  is  not  possible  to  modify 
them  by  the  installation  of  comer  steps 
because  it  would  adversely  restrict  truck 
swing  and,  at  the  same  time,  destroy  the 
structmal  integrity  of  the  locomotive 
frames.  Further,  crew  safety  would  not 
adversely  be  a^ected  because  of  the  10 
mph  slow  operating  speed  of  the 
locomotives.  This  speed  is  less  than  that 
found  in  typical  passenger  car  switching 
service  at  passenger  stations  which  are 
already  exempt. 

Electric  locomotive  702  was 
purchased  new  by  the  Kennicott  Copper 
Corporation  fiom  the  General  Electric 
Company  in  1928  for  ore  haulage 
service.  It  was  donated  to  the  BSV  in 
1984.  As  this  locomotive  served  on  a 
railroad  whose  entire  operation  was 
wholly  within  an  industrial  facility,  or  a 
“plant  railroad”,  it  was  never  subject  to 
FRA  regulations.  The  BSV  states  that 
locomotive  702  is  of  interest  to  the 
Historical  Society  as  an  historical 
exhibit.  It  is  typical  of  many  small 
steeple  cab  electric  locomotives  used  by 
most  of  the  Iowa  interurban  and  street 
railways  during  the  first  half  of  this 
century.  The  702  has  the  ability  to 
operate  under  electrical  overhead  wire 
or  by  means  of  self  contained  storage 
batteries.  The  railroad  says  the 
locomotive  will  be  used  for  the 
construction  and  repair  of  the  overhead 
electrical  wire  and  for  an  occasional 
movement  of  passenger  cars  on  the  BSV. 
It  will  also  occasionally  be  used  to 
handle  a  coach  on  the  six  block  shuttle 
service  between  the  depot  and  town  in 
the  event  of  a  failure  of  one  of  the  MU 
electric  intemrban  cars.  In  this  service  it 
is  never  operated  at  speeds  exceeding 
10  mph. 

The  BSV  states  that  because  of  (1)  the 
historical  natiire  of  this  imit,  (2)  its 
original  service  as  a  plant  railroad 
locomotive,  (3)  the  limited  speed  at 
which  it  is  operated  and  (4)  the  high  cost 
of  the  changes  required  in  order  to  effect 
total  compliance  with  all  FRA 
regulations,  it  is  requesting  a  waiver  of 
§  231.30. 

Pocket  Number  Ll-91-2] 

The  BSV  requests  a  waiver  of 
compliance  with  certain  provisions  of 
the  Locomotive  Safety  standards  (49 
CFR  p€ut  229)  for  its  electric  locomotive 
number  702. 
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The  railroad  is  seeking  a  waiver  of 
§  229.115,  Slip/slide  alarms,  and 
§  229.123,  Pilots,  snow  plows  and  end 
plates.  The  BSV  states  that  because  of 
(1)  the  historical  nature  of  this  unit,  (2) 
its  original  service  as  a  plant  railroad 
locomotive,  (3)  the  limited  speed  at 
which  it  is  operated  and  (4)  the  high  cost 
of  the  changes  required  in  order  to  effect 
total  compliance  with  all  FRA 
regulations,  it  is  requesting  waivers  of 
§§  229.115  and  123. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  this 
proceeding  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-91-7)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  the  Chief 
Counsel,  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street  SW„  Washington,  DC 
20590.  Commimications  received  before 
September  25, 1992  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning  this 
proceeding  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 

Issued  in  Washington.  DC  on  August  7, 
1992. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety. 
[FR  Doc.  92-19257  Filed  8-12-92;  8:45  amj 
BiUJNG  COO£  4910-06-11 


Petition  for  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  from  the  Boone  and  Scenic 
Valley  Railroad  (BSV)  a  request  for  a 
waiver  of  compliance  with  a 
requirement  of  Federal  rail  safety 
standards.  The  petition  is  described 
below,  including  the  regulatory 
provisions  involved  and  the  nature  of 
the  relief  being  requested. 


Boone  and  Scenic  Valley  Railroad 
(Waiver  Petition  Docket  Number  LI-92-3| 

The  BSV  seeks  a  waiver  of 
compliance  with  certain  provisions  of 
the  Steam  Locomotive  Rules  (49  CFR 
part  230).  BSV  is  requesting  a  waiver  of 
compliance  with  §  230.108(b),  (main 
reserv'oir  hammer  testing),  for  their 
steam  locomotive  number  JS  8419.  The 
locomotive  was  built  in  China  in  May 
1989  and  is  used  in  excursion  service  on 
the  seasonal  tourist  railroad. 

BSV  desires  to  have  the  main  air 
reservoirs  made  subject  to  the 
provisions  of  the  Locomotive  Safety 
Standards:  49  CFR  229.31(c),  (drilling  of 
telltale  holes  in  the  exterior  surface  of 
all  welded  main  reservoirs). 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  LI-92-3)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration.  Nassif 
Building.  400  Seventh  Street.  SW., 
Washington,  DC  20590.  Communications 
received  before  September  25, 1992,  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 

Issued  in  W'ashington,  DC  on  August  7. 
1992. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety. 
(FR  Doc.  92-19256  Filed  8-12-92:  8:45  am) 
BILUNG  CODE  491(M)6-M 


Petitions  for  Waivers  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
following  11  railroads  have  petitioned 
the  Federal  Railroad  Administration 
(FRA)  for  a  waiver  of  compliance  with 
provisions  of  the  Hours  of  Service  Act, 
(45  U.S.C.  64(e)). 


The  Hours  of  Service  Act  currently 
makes  it  unlawful  for  a  railroad  to 
require  specified  employees  to  remain 
on  duty  in  excess  of  12  hours.  However, 
the  Hours  of  Service  Act  contains  a 
provision  permitting  a  railroad  which 
employs  not  more  than  15  employees 
subject  to  the  statute,  to  seek  an 
exemption  from  the  12  hour  limitation. 

Crystal  City  Railroad,  Incorporated 
(CYCY) 

(FRA  Waiver  Petition  Docket  No.  HS-91-6j 

The  CYCY  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  CYCY  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  IZ  hours  per  day  under 
normal  circumstances,  but  this 
exemption,  if  granted,  would  help  its 
operation  if  unusual  operating 
conditions  are  encountered.  The  CYCY 
provides  service  over  55  miles  of 
trackage  between  Gardendale,  Texas 
and  Crystal  City,  Texas. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Fort  Smith  Railroad  Company  (FSR) 

[FRA  Waiver  Petition  Docket  No.  HS-91-7] 

The  FSR  seeks  an  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  FSR  states  that  it  is  not 
its  intention  to  employ  a  train  crew  over 
12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  FSR  provides  service 
over  49  miles  of  trackage  between  Fort 
Smith.  Arkansas  and  Paris.  Arkansas. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

R.  ).  Corman  Railroad  Company/ 
Cleveland  Line  (R)CM) 

(FRA  Waiver  Petition  Docket  No.  HS-91-8] 

The  RJCM  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  RJCM  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  hours  per  day  under 
normal  circumstances,  but  this 
exemption,  if  granted,  would  help  its 
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operation  if  unusual  operating 
conditions  are  encountered.  The  RJCM 
provides  service  over  49  miles  of 
trackage  between  Warwick,  Ohio  and 
Uhrichsville,  Ohio. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Central  Montana  Rail,  Inc.  (CM) 

|FRA  Waiver  Petition  Docket  No.  HS-92-01] 

The  CM  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  CM  states  that  it  is  not 
its  intention  to  employ  a  train  crew  over 
12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  CM  provides  service 
over  87  miles  of  trackage  between 
Moccasin  Jet  and  Geraldine,  Mcmtana. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  13  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Carolina  Rail  Services  Co.  (CRIJ) 

[FRA  Waiver  Petition  Docket  No.  HS-92-02] 

The  CRIJ  seeks  an  exemption  so  it 
may  permit  certain  emiHoyees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  CRIJ  states  that  it  is 
not  its  intentiem  to  employ  a  train  crew 
over  12  hours  per  day  under  ncnmal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  CRIJ  provides 
switching  service  within  the  North 
Carolina  Sate  Ports  Authority  terminal 
at  Morehead  City,  North  Carolina,  a 
distance  (A  one  mile. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  affect  safety.  Additionally, 
the  petitioner  asserts  it  employs  not 
more  than  15  employees  and  has 
demonstrated  good  cause  for  granting 
this  exemption. 

Natchez  Trace  Railroad  (NTR) 

[FRA  Waiver  Petition  Docket  No.  HS-92-031 

The  NTR  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  NTR  states  that  it  is 
not  its  intentimi  to  employ  a  train  crew 


over  12  hours  pw  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  NTR  provides  service 
over  54  miles  of  trackage  between 
Grand  Junction,  Tennessee  and  Oxford, 
Mississippi. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

The  YS  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain 
second  duty  not  more  than  16  hours  in 
any  24-4iour  period.  The  YS  states  that  it 
is  not  its  intention  to  employ  a  train 
crew  over  12  hours  per  day  under 
normal  drcumstances,  but  this 
exemption,  if  granted,  would  help  its 
operation  if  unusual  operating 
conditions  are  encountered.  The  YS 
provides  service  over  34  miles  of 
trackage  between  Yoimgstown,  Ohio 
and  Cannelton,  Pennsylvania. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Maryland  and  Pennsylvania  Railroad 
Compmiy  (MPA) 

[FRA  Waiver  Petition  Docket  No.  HS-92-05J 

The  MPA  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  MPA  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  oepratin  conditions  are 
encountered.  The  MPA  provides  service 
over  26  miles  of  trackage  in  York 
County.  Pennsylvania. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  denmnstrated  good  cause  for 
granting  this  exemption. 

Iowa  Traction  Railroad  (lATR) 

[FRA  Waiver  Petition  Docket  No.  HS-92-06] 

The  lATR  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  LATR  states  that  it 
is  not  its  intention  to  mnploy  a  train 
crew  over  12  hours  per  day  under 


normal  circumstances,  but  this 
exemption,  if  granted,  would  help  its 
operation  if  unusual  operating 
conditions  are  encountered.  The  lATR 
provides  service  over  10  miles  of 
trackage  between  Mason  City  and  Clear 
Lake,  Iowa. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  siffect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Louisiana  and  deha  Railroad  (LDRR) 

[FRA  Waiver  petition  Docket  No.  HS-9Z-07| 

The  LDRR  seeks  a  continuation  of  a 
previously  issued  exemption  so  it  may 
permit  certain  employees  to  remain  on 
duty  not  more  than  16  hours  in  any  24- 
hour  period.  The  LDRR  states  that  it  is 
not  its  inteiition  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  LDRR  provides  service 
over  111  miles  of  trackage  between 
Houma  and  Schriever,  Louisiana. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Maniton  and  Pike’s  Peak  Railway 
Company  (MPP) 

[FRA  Waiver  Petition  Docket  No.  HS-82-08| 

The  MPP  seeks  an  exemption  so  it 
may  permit  certain  employees  to  remain 
on  duty  not  more  than  16  hours  in  any 
24-hour  period.  The  MPP  states  that  it  is 
not  its  intention  to  employ  a  train  crew 
over  12  hours  per  day  under  normal 
circumstances,  but  this  exemption,  if 
granted,  would  help  its  operation  if 
unusual  operating  conditions  are 
encountered.  The  MPP  provides  service 
over  9  miles  of  trackage  between 
Manitou  Springs.  Colorado  and  the 
summit  of  Pike’s  peak. 

The  petitioner  indicates  that  granting 
the  exemption  is  in  the  public  interest 
and  will  not  adversely  affect  safety. 
Additionally,  the  petitioner  asserts  it 
employs  not  more  than  15  employees 
and  has  demonstrated  good  cause  for 
granting  this  exemption. 

Interested  persons  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views  and  comments. 
FRA  has  not  scheduled  a  public  hearing 
since  facts  do  not  appear  to  so  warrant 
If  any  interested  party  desires  a  public 
hearing,  he  or  she  should  notify  FRA,  in 
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writing,  before  the  end  of  the  comment 
period  and  specify  the  basis  for  his  or 
her  request.  Any  communications 
concerning  these  proceedings  should 
identify  the  appropriate  docket  number 
(e.g..  Waiver  Petition  Docket  Number 
HS-90-XX)  and  must  be  submitted  in 
triplicate  to  the  Docket  Clerk,  Office  of 
Chief  Counsel.  Federal  Railroad 
Administration.  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
20590. 

Communications  received  before 
September  25, 1992  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
comments  received  will  be  available  for 
examination  both  before  and  after  the 
closing  date  for  comments  during  regular 
business  hours  (9  a.m.-5  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC.  20590. 

Issued  in  Washington.  DC  on  August  7, 

1992. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety. 
[FR  Doc.  92-19258  Filed  8-12-92;  8:45  a.m] 

BWina  Coda  491»-OS-« 


Petition  for  Exemption  or  Waiver  of 
Compiiance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  exemptions 
horn  or  waivers  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking  relief, 
the  regulatory  provisions  involved,  and 
the  nature  of  the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RSGM-91-36) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Communications  received  before 
September  25, 1992  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 


be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 

Nassif  Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Maine  Coast  Railroad 

(Waiver  Petition  Docket  Number  RSGM-91- 
36] 

The  Maine  Coast  Railroad  (MC)  seeks 
a  permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive.  The  MC  was  previously 
granted  a  waiver  of  compliance  for  two 
locomotives.  They  have  now  requested  a 
waiver  for  an  additional  locomotive  to 
be  operated  on  the  same  58  miles  of 
track  between  Brunswick  and  Rockland, 
Maine. 

North  Shore  Scenic  Railroad 

(Waiver  Petition  Docket  Number  RSGM  92-9] 

The  North  Shore  Scenic  Railroad 
(NSSX)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  six  passenger  cars.  The 
cars  are  used  in  excursion  service  and 
may  be  operated  in  northern  Minnesota 
and  the  northern  one-half  of  Wisconsin 
on  the  NSSX,  Burlington  Northern 
Railroad,  Duluth,  Missabe  and  Iron 
Range  Railway  and  Duluth,  Winnipeg 
and  Pacific  Railway.  Maximum  speed  on 
the  NSSX  is  30  MPH.  The  railroad  states 
that  to  their  knowledge,  all  trackage  is 
in  the  low  incident  category. 

Quincy  Railroad  Company 

(Waiver  Petition  Docket  Number  RSGM-92- 
10] 

The  Quincy  Railroad  Company  (QRR) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  part  223)  for 
one  locomotive.  The  QRR  operates  26 
miles  of  track  to  switch  lumber  from  a 
sawmill  to  a  connection  with  the 
Southern  Pacific  Transportation 
Company  (SP).  The  area  is  in  a  rural 
section  of  northeast  California. 
Maximum  train  speed  is  15-18  MPH. 

The  railroad  states  there  has  been  no 
incident  involving  glazing  in  the  28  years 
of  their  operation. 

Red  Bank  Railroad 

(Waiver  Petition  Docket  Number  RSGM-92- 
^11] 


Mountain  Laurel  Railroad 

(Waiver  Petition  Docket  Number  RSGM-92- 
12] 

The  Pittsburgh  and  Shawmut  Railroad 
Company  (PS)  was  previously  granted  a 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (48  CFR  part  223)  for  twelve 
locomotives  and  eight  cabooses  on 
Docket  Number  RSGM-80-32.  The  PS 
recently  began  operation  of  the  Red 
Bank  Railroad  (RBKR)  and  the  Mountain 
Laurel  Railroad  (MNL)  and  has 
petitioned  to  extend  their  waiver  to 
these  two  railroads.  Separate  docket 
numbers  have  been  assigned  to  each 
railroad. 

The  RBKR  operates  ten  miles  of  track 
between  Sligo  and  Lawsonham, 
Pennsylvania. 

The  MNL  operates  128  miles  of  track 
between  Lawsonham  and  Driftwood 
and  between  Piney  and  Brookeville,  all 
in  Pennsylvania.  The  area  is  sparsely 
populated  with  DuBois  being  the  largest 
city  with  a  population  of  10,000.  The  PS 
states  there  have  been  no  accidents 
involving  glazing  on  the  locomotives  in 
the  over  ten  years  they  have  operated 
with  a  waiver. 

Ouachita  Railroad  Company 

(Waiver  Petition  Docket  Number  RSGM-92- 

13] 

The  Ouachita  Railroad  Company 
(OUCH)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  three  locomotives.  The 
OUCH  operates  25  miles  of  track 
through  a  rural  area  between  El  Dorado. 
Arkansas  and  Lillie  Louisiana.  An 
average  of  eight  cars  are  handled  per 
day. 

Chatooga  and  Chickamauga  Railway 
Company 

(Waiver  Petition  Docket  Number  RSGM  92- 

14] 

The  Chatooga  and  Chickamauga 
Railway  Company  (CCKY)  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
caboose.  The  CCKY  operates  two 
former  Norfolk  Southern  lines  between 
Chattanooga,  Tennessee  and  Hedges. 
Georgia,  a  distance  of  19.4  miles,  and 
between  Chattanooga  and  Lyerly, 
Georgia,  a  distance  of  48.2  miles.  The 
caboose,  which  was  built  in  1953,  is 
owned  by  the  city  of  Lafayette,  Georgia 
and  will  be  restored  to  its  original 
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condition.  It  will  only  be  used  in  special 
excursion  service  and  not  in  regular 
freight  service.  The  railroad  states  the 
cost  of  glazing  would  not  be  cost 
effective  since  it  is  already  equipped 
with  plexiglass. 

Beaufort  East  Coast  Railroad 
(Waiver  Petition  Docket  Number  RSGM  92-7) 

The  Beaufort  East  Coast  Railroad 
(BECX)  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223]  for  one  locomotive. 

(Waiver  Petition  Docket  Number  11-92-7] 

The  BECX  seeks  a  permanent  waiver 
of  compliance  with  §  229.41,  which 
requires  an  auxiliary  generator  cover, 
for  one  locomotive.  The  railroad  does 
not  believe  the  locomotive  was  designed 
with  such  a  cover. 

(Waiver  Petition  Docket  Number  SA-92-1] 

The  BECX  seeks  a  permanent  waiver 
of  compliance  with  $  231.30(c],  requiring 
switching  steps,  on  one  locomotive.  The 
locomotive  was  built  prior  to  this 
requirement. 

Waccamaw  Coast  Line  Railroad 
Company 

(Waiver  Petition  Docket  Number  RSGM-91- 
8] 

The  Waccamaw  Coast  Line  Railroad 
Company  (WCLR)  was  granted  a  waiver 
of  compliance  with  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  one 
locomotive  under  Docket  Number 
RSGM-91-8.  They  recently  acquired 
another  locomotive  and  have  petitioned 
for  a  waiver  of  compliance  for  it  also. 
The  locomotive  will  be  used  primarily 
on  an  exclusion/ dinner  train  between 
Myrtle  Beach  and  Conway,  South 
Carolina,  a  distance  of  13  miles.  The 
railroad  states  there  has  never  been  a 
problem  with  glazing  due  to  vandalism. 

Mohawk,  Adirondack  and  Northern 
Railroad  Corporation 

(Waiver  Petition  Docket  Number  RSGM-91- 
20] 

The  Mohawk,  Adirondack  and 
Northern  Railroad  Corporation 
(MHWA)  was  granted  a  temporary 
waiver  of  compliance  from  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  part  223)  for  three 
locomotives  under  Docket  Number 
RSGM-91-20.  The  MHWA  and  the 
Lowville  and  Beaver  River  Railroad 
(LBR)  are  owned  by  Genesee  Valley 
Transportation  Company.  The  MHWA 
is  requesting  a  waiver  of  compliance 
from  the  Safety  Glazing  Standards  for 
two  44-ton  GE  locomotives  owned  by 
the  LBR  (operated  under  waiver  RSGM- 
81-50)  in  order  to  operate  the 
locomotives  on  MHWA  tracks. 


(Waiver  Petition  Docket  Number  SA-02-2] 

The  Mohawk,  Adirondack  and 
Northern  Railroad  Corporation  requests 
a  waiver  of  compliance  with  certain 
provisions  of  the  Railroad  Safety 
Appliance  Standards  (49  CFR  part  231) 
for  two  44-ton  GE  locomotives.  The 
locomotives  are  owned  by  the  Lowville 
and  Beaver  River  Railroad  and  operated 
under  Waiver  SA-78-5.  The  MHWA 
seeks  relief  from  the  provisions  of 
S  231.30(c),  which  requires  switching 
steps,  since  it  would  be  nearly 
impossible  to  modify  the  steps  due  to 
the  original  design. 

Issued  in  Washington,  DC  on  August  7, 
1992. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety. 
(FR  Doc.  92-19259  Filed  8-1^2;  8:45  am] 
BILLINQ  CODE  491(M)6-M 


Maritime  Administration 

[Docket  S-893] 

Ocean  Chemical  Carriers,  Inc.  and 
Ocean  Chemical  Transpoil,  Inc; 
Application  for  Permission  Under 
Section  805(a)  of  the  Merchant  Marine 
Act  1936,  as  Amended,  for  Subsidized 
Tanker  Companies  To  Affiliate  With 
Ocean  Duchess,  Inc. 

By  letter  dated  July  31, 1992,  Ocean 
Chemical  Carriers,  Inc.  and  Ocean 
Chemical  Transport,  Inc.  (Applicants) 
requested  written  permission  pursuant 
to  section  805(a)  of  the  Merchant  Marine 
Act  1938,  as  amended  (Act)  to  affiliate 
with  Ocean  Duchess,  Inc.  (Ocean 
Duchess). 

The  Applicants  are  currently  receiving 
subsidy  for  the  operation  of  the  M/V 
JUUUS  HAMMER  and  the  M/V 
FRANCES  HAMMER  pursuant  to 
Operating-Differential  Subsidy 
Agreements  (ODSA),  Contracts  MA/ 
MSB-^140  and  MA/MSB-442, 
respectively.  The  Applicants  are  wholly 
owned  by  Joe  Vaughan.  Both  companies 
are  Delaware  corporations.  The 
Applicants  have  bareboat  chartered  the 
vessels  from  Suwannee  River  Lines,  Inc. 
and  Suwannee  River  Chartering,  Inc. 

The  vessels  in  turn  are  time  chartered  to 
Suwannee  River  Chartering,  Inc. 

Ocean  Duchess,  is  a  corporation 
organized  under  the  laws  of  Delaware, 
and  is  wholly  owned  by  Lawrence 
Rubenstein.  The  Connecticut  National 
Bank  is  Shipowner  Trustee  of  the 
Vessel.  Ocean  Duchess  is  acting  solely 
as  the  vessel  manager  for  the  M/V 
DUCHESS  (Vessel).  Ocean  Duchess  is 
not  the  bareboat  charterer  of  the  Vessel, 
nor  does  it  have  an  equity  position  in 
the  Vessel  itself.  The  Shipowner  has 


retained  the  duty  to  arrange  for  the 
Vessel's  charters.  The  Vessel  is 
currently  under  time  charter  arranged  by 
the  Shipowner  between  itself  and  British 
Petroleum  for  operation  in  the  domestic 
trade. 

Mr.  Vaughan  desires  to  purchase 
controlling  interest  in  Ocean  Duchess. 
The  Applicants  state  section  805 
approval  is  necessary  because  of  the 
akiliation  between  Mr.  Vaughan  and  the 
Applicants.  The  Applicants  contend  that 
afniiation  between  the  Applicants  and 
Ocean  Duchess  through  Mr.  Vaughan 
would  not  result  in  unfair  competition  to 
coastwise  or  intercoastal  operators,  nor 
would  it  cause  prejudice  to  the  purposes 
and  policies  of  the  Act.  Ocean  Duchess 
would  continue  to  act  solely  as  the 
vessel  manager,  compensable  under  the 
existing  ship  management  agreement 
entered  into  between  itself  and  the 
Shipowner.  The  Shipowner  would  ' 
independently  charter  the  Vessel  in  the 
domestic  trade,  an  activity  which  would 
occur  irrespective  of  this  request  for 
section  805  approval. 

The  Maritime  Administrator  has 
already  granted  a  similar  Section  805 
waiver  after  the  Applicant  demonstrated 
that  the  corporate  structures  of  the 
Applicant  and  its  affiliated  companies 
are  established  in  a  maimer  which 
prevents  any  subsidy  diversion  to  the 
domestic  trades  (Docket  S-850). 
Applicants  state  that  as  the 
beneficiaries  of  ODSA  Nos.  MA/MSB- 
440  and  MA/MSB-442  are  not  related  to 
the  Shipowner  Trustee  of  the  Vessel  or 
its  the  beneficial  owners,  the  benefits  of 
the  Applicants’  subsidy  contracts  cannot 
spill  over  into  the  domestic  operation  of 
the  Vessel.  Applicants  aver  that  the 
distinct  nature  of  the  Applicants’ 
operations,  on  the  one  hand,  and  Ocean 
Duchess’  management  agreement  with 
the  Shipowner  to  operate  the  vessel,  on 
the  other,  guarantees  no  unfair 
competition  with  existing  coastwise 
tanker  operators  through  subsidy 
diversion. 

The  Applicant  states  that  approval  of 
this  request  would  promote  the  purposes 
and  policies  of  the  Act.  As  an  affiliated 
company.  Ocean  Duchess  would  have 
direct  access  to  ail  the  services  and 
personnel  employed  by  OSI  and  Ocean 
Ship  Management,  Inc.,  a  specialized 
management  company  also  owned  by 
Joe  Vaughan.  The  Applicants  believe 
that  the  affiliation  may  serve  to  reduce 
Ocean  Duchess’  overhead  and 
administrative  expenses,  and  make  it 
less  dependent  on  outside  resources 
during  periods  of  unanticipated 
emergency  or  workload.  The  Applicants 
contend  that  the  purposes  and  policies 
of  the  Act  are  served  by  the 
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strengthening  of  an  existing  U.S.-flag 
company  which,  in  4um.  stabilizes 
employment  opportunities  for  the 
company's  management  staff  and  crew. 
The  Applicants  therefore  request  section 
805(a)  approval  to  afiTiliate  with  Ocean 
Duchess,  bic.  on  an  expedited  basis. 

Any  person,  firm,  or  corporation 
having  any  interest  in  the  applicatioD  for 
section  8oi^a)  permission  and  desiring  to 
subnoit  comments  concerning  the 
application  must  file  written  comments 
in  triplicate,  to  the  Secretary,  Maritime 
Administration,  room  7300,  Nassif 
Building.  400  Seventh  Street  SW., 
Wadiington,  DC  20590,  by  the  close  of 
business  5  pm.  on  August  18, 1992.  If 
such  comments  deal  with  section  B05(a] 
issues,  they  should  be  accompanied  by  a 
petition  for  leave  to  intervene.  The 
petition  should  state  clearly  and 
concisely  the  groimds  of  interest  and  the 
alleged  facts  relied  on  for  relief.  H  no 
petitions  for  leave  to  intervene  on 
section  805(a)  issues  are  received  within 
the  specified  time,  or  if  H  is  determined 
that  petitions  filed  do  not  demonstrate 
sufficient  interest  to  warrant  a  hearing, 
the  Maritime  Admimstration  will  take 
such  action  as  may  be  deemed 
appropriate.  In  the  event  petitions 
regarding  the  relevant  section  .805(a) 
issues  are  received  from  parties  nvith 
standing  to  be  heard,  a  hearing  v\dll  be 
held,  the  purpose  of  whkh  will  be  to 
receive  evidence  xmder  section  805(a) 
relative  to  whether  the  proposed 
operations  (a)  could  result  in  unfair 
competition  to  any  person,  firm,  or 
coiporation  operatii^  exclusively  in  die 
coastwise  or  international  service,  or  (b) 
would  be  prejudicial  to  the  objects  and 
policy  of  the  Act  relative  to  domestic 
operations. 

(Catalog  of  Federal  Dmnestic  Araistance 
Program  No.  26.804  Operating-Differential 
Subsidies  (ODS)] 

Dated:  August  7, 1902. 

By  Order  of  the  Maritime  Administrator. 
James  E.  Saari, 

Secretary. 

[FH  Doc.  82-19255  Filed  &-12-92;  8:45  am] 
BILUMQ  CODE 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  August  6, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reductimi  Act  of  1980, 


Pub.  L  96-511.  Copies  of  the 
submisskm(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collectkm  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy'  Department 
Clearanoe  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number  IRS  Form  2555-EZ. 

Type  of  Review:  New  collection. 

Title:  Foreign  Earned  Income  Exclusion. 
Description:  This  form  is  used  by  U.S. 
citizens  eind  resident  aliens  who 
qualify  for  the  foreign  earned  income 
exclusion.  This  information  is  used  by 
the  Service  to  determine  if  a  taxpayer 
qualifies  for  the  exclusion.  Form  2555- 
^  is  a  less  burdensome  form  that  will 
be  used  where  foreign  earned  income 
is  $70,000  or  less. 

Respondents:  Individuals  or  households. 
Estimated  Number  of  Respondents/ 
Recordkeepers:  35,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 26  minutes 
Learning  about  the  law  or  the  form — 
17  minutes 

Preparing  the  form — 1  hour,  40 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 35  minutes 
Frequency  of  Respor^e:  Annually. 
Estimated  Total  Reporiing/ 
Recordkeeping  Burden:  68,950  hours. 
OMB  Number  1545-0067. 

Form  Number:  IRS  Form  2555. 

Type  of  Review:  Extension. 

Title:  Foreign  Earned  Income. 
Description:  This  form  is  used  by  U5. 
citizens  and  resident  aliens  who 
qualify  for  the  foreign  CMned  income 
exclusion  and/or  the  foreign  housing 
exclusion  or  deduction.  This 
information  is  uaed  by  the  Service  to 
determine  if  a  taxpayer  qualifies  for 
the  exclu8ion(8]  or  deduction. 
Respondents:  Individuals  or  households. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeepers:  165,000. 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
RecoriBceeping — 2  hours,  10  minutes 
Learning  about  the  law  or  the  form — 
26  minutes 

Preparing  the  form — 1  hour,  50 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 49  minutes 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  867,900  hours. 


OMB  Number  1545-0128. 

Form  Number  ES  Form  1120-L. 

Type  of  Review:  Revision. 

Title:  U.S.  life  insurance  Company 
Income  Tax  Return. 

Description:  Life  insurance  companies 
are  required  to  file  an  annual  return  of 
income  and  compute  and  pay  the  tax 
due.  The  data  is  used  to  insure  that 
companies  have  correctly  reported 
taxable  income  and  paid  the  correct 
tax. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,440. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — ^76  hours,  17  minutes 
Learning  about  the  law  or  the  form — 
24  hours,  37  minutes 
Preparing  the  form — 39  hours,  59 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 3  hours,  45  minutes 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  352,946 
hours. 

OMB  Number:  1545-0137. 

Form  Number  IRS  Form  2032. 

Type  of  Review:  Extension. 

Title:  Contract  Coverage  Under  Title  II 
of  the  Social  Security  Act. 

Description:  American  employers  can 
enter  into  an  agreement  to  extend 
social  security  coverage  to  U.S. 
citizens  and  resident  aliens  employed 
by  foreign  al^liates. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  160. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 2  hours,  9  minutes 
Learning  about  the  law  or  the  form — 
18  minutes 

Preparing  and  sending  the  form  to  the 
IRS — 20  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  448  hours. 

OMB  Number  1545-0203. 

Form  Number  IRS  Form  5329. 

Type  of  Review:  Revision. 

Title:  Rehim  for  Addrtionai  Taxes 
Attributable  to  Qualified  Retirement 
Plans  (including  IRAs),  Annuities,  and 
Modified  Endowment  Contracts. 

Description:  This  form  is  used  to 
compute  and  collect  taxes  related  to 
distributions  from  individual 
retirement  arrangements  (IRAs)  and 
other  qualified  plans.  These  taxes  for 
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excess  contributions  to  an  IRA, 
premature  distributions  from  an  IRA 
and  other  qualihed  retirement  plans, 
excess  accumulations  in  an  IRA  and 
excess  distributions  from  qualified 
retirement  plans.  The  data  is  used  to 
help  verify  that  the  correct  amount  of 
tax  has  been  paid. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 2  hours,  24  minutes 
Learning  about  the  law  or  the  form — 
43  minutes 

Preparing  the  form — ^1  hour,  41 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 35  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,380,000 
hours. 

OMB  Number:  1545-0687. 

Form  Number:  IRS  Form  990-T. 

Type  of  Review:  Revision. 

Title:  ^empt  Organization  Business 
Income  Tax  Return. 

Description:  Form  990-T  is  needed  to 
compute  the  section  511  tax  unrelated 
business  income  of  a  charitable 
organization.  IRS  uses  the  information 
to  enforce  the  tax. 

Respondents:  Non-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  35,531. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 60  hours,  59  minutes 
Learning  about  the  law  or  the  form — 
20  hours,  20  minutes 
Preparing  the  form — 32  hours,  28 
minutes 

Copying,  assembling,  and  sending  the 
form  to  the  IRS — 2  hours,  57  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  4,147,889 
hours. 

OMB  Number:  1545-0715. 

Form  Number:  IRS  Form  1099-B. 

Type  of  Review:  Extension. 

Title:  I^oceeds  From  Broker  and  Barter 
Exchange  Transactions. 

Description:  Form  1099-B  is  used  by 
brokers  and  barter  exchanges  to 
report  proceeds  from  transactions  to 
the  Internal  Revenue  Service. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
50,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  Annually. 


Estimated  Total  Reporting  Burden: 
12,925,000  hours. 

OMB  Number:  1545-0901. 

Form  Number  IRS  Form  1098. 

Type  of  Review:  Revision. 

Title:  Mortgage  Interest  Statement. 

Description:  Form  1098  is  used  to  report 
$600  or  more  of  mortgage  interest 
received  from  an  individual  in  the 
course  of  the  mortgager’s  trade  or 
business. 

Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit. 

Estimated  Number  of  Respondents: 
171,000. 

Estimated  Burden  Hours  Per 
Respondent:  7  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
6,840,000  hours. 

Clearance  Officer:  Garrick  Shear  |202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland 

Departmental  Reports  Management  Officer. 

(FR  Doc.  92-19247  Filed  8-12-92;  8:45  am] 

BILLING  CODE  483(H)1-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  6, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement!  s)  to 
OMB  for  review  and  clearance  under 
the  paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
OfHcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number.  1515-0056. 

Form  Number  CF-19. 

Type  of  Review-.  Extension. 

Title-,  ftotest. 

Description:  The  CF-lO'is  filed  by  the 
importer,  consignee,  or  the  person 
paying  any  charge  or  exaction  or 
seeking  entry  or  delivery  with  respect 
to  merchandise  which  is  the  subject  of 
the  decision  protested. 


Respondents:  Individuals  or  households. 
Businesses  or  other  for-proBt,  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,700. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  23,432  hours. 

Clearance  Officer  Ralph  Meyer  (202) 
927-1552,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue  NW., 
Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, ' 

Departmental  Reports  Management  Officer. 

(FR  Doc.  92-19248  Filed  8-12-92;  8:45  am) 

BILUNG  CODE  4S20-02-M 


Office  of  the  Secretary 

(Supplement  to  Dep.  Circular— Public  Debt 
Series— No.  23-921 

Treasury  Notes,  Series  AC-1994 

Washington,  ]uly  29, 1992. 

The  Secretary  announced  on  )uly  28, 
1992,  that  the  interest  rate  on  the  notes 
designated  Series  AC-1994,  described  in 
Department  Circular — ^Public  Debt 
Series— No.  23-92  dated  July  22, 1992, 
will  be  414  percent.  Interest  on  the  notes 
will  be  payable  at  the  rate  of  4Vi  percent 
per  annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  92-19253  Filed  8-12-92;  8:45  am) 
BILUNG  CODE  4S10-40-H 


(Supplement  to  Dept  Circular— Public  [>ebt 
Series— No.  24-921 

Treasury  Notes,  Series  P-1997 

Washington,  July  30, 1992. 

The  Secretary  announced  on  July  29, 
1992,  that  the  interest  rate  on  the  notes 
designated  Series  P-1997,  described  in 
Department  Circular — ^Public  Debt 
Series — No.  24-92  dated  July  22, 1992, 
will  be  514  percent.  Interest  on  the  notes 
will  by  payable  at  the  rate  of  514 
percent  per  annum. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  92-19252  Filed  8-12-92;  8:45  am) 
BILUNG  CODE  M10-40-M 
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Sunshine  Act  Meetings 
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This  section  o«  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FOREIGN  CLAIMS  SETTLEMENT 
COMMtSSION 

F.C.S.C.  Meeting  Notice  No.  11-92 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
CommissioiL  porsnant  to  its  r^nlaiions 
(45  CFR  part  504],  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b)., 


hereby  gives  notice  in  regard  to  the 
schedulLig  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows; 

Date,  Time,  and  Subject  Matter 

Wed.,  August  26, 1992  at  10:30  ajn. — 
Consideration  of  Proposed  Decisions  on 
claims  against  Iran 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.,  601  D 


Street,  NW.,  Washington,  DC  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  SettlemHit  Commission. 
601  D  Street  NW.,  Room  1000, 
Washington,  DC  20579.  Telephone:  (202) 
208-7727. 

Dated  at  Washington,  D.C.  on  August  11. 
1992. 

Judith  H.  Lock, 

Administrative  Officer. 

[FR  Doc.  92-19464  Filed  6-11-82;  3:31  pm) 
BiUJNQ  CODE  441(MI1-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management  ' 
[WY-920-02-4143-111 
Sodium;  Wyoming 

Correction 

In  notice  document  92-16714 
appearing  on  page  32024  in  the  issue  of 
Monday,  July  20, 1992,  make  the 
following  correction  in  the  second 
column,  in  the  heading  "Coal  Leases; 
WY”  should  read  “Sodium:  Wyoming”. 

BtUJNG  CODE  1505-01-0 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Parts  1301  and  1304 

Definition  and  Registration  of  Mid- 
Level  Practitioners 

Correction 

In  proposed  rule  document  92-17873 
beginning  on  page  33465  in  the  issue  of 
Wednesday,  July  29, 1992,  make  the 
following  correction: 


On  page  33466,  in  the  first  column,  in 
the  last  line,  the  second  "the”  should 
read  “or’. 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Missing  Children’s  Assistance  Act: 
Fiscal  Year  1992  Competitive 
Discretionary  Grant  Programs 
Announcement  and  Notice  of  the 
Availability  of  Application  Kit 

Correction 

In  notice  document  92-17851  beginning 
on  page  33826  in  the  issue  of  Thursday, 
July  30, 1992,  make  the  following 
correction: 

On  page  33832,  in  the  third  column, 
under  Due  Date,  in  the  third  line 
“August  28, 1992”  should  read 
“September  28, 1992”. 

BILLING  COOE  150501-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-NM-92-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  Series  Airplanes 

Correction 

In  proposed  rule  document  92-16210 
beginning  on  page  30697  in  the  issue  of 


Friday,  July  10, 1992,  make  the  following 
correction: 

§  39.13  [Corrected] 

On  page  30698,  in  the  second  column, 
in  §  39.13,  in  the  Hrst  paragraph,  in  the 
second  line,  “11-passenger”  should  read 
“all-passenger”. 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 

RIN  2900-AF46 

Claims  Based  on  Chronic  Effects  of 
Exposure  to  Mustard  Gas 

Correction 

In  rule  dociunent  92-18107  beginning 
on  page  33875  in  the  issue  of  Friday,  July 
31, 1992,  make  the  following  correction: 

On  page  33877,  in  the  first  column,  the 
List  of  Subjects  should  read 
“Administrative  practice  and  procedure. 
Claims,  Handicapped,  Health  care. 
Pensions,  Veterans.” 

BILUNG  CODE  150501-0 


Thursday 
August  13.  1992 


Part  II 

Securities  and 

Exchange 

Commission 

17  CFR  Parts  200  et  at 
Small  Business  Initiatives;  Capital  Raising 
Facilitation  and  Compliance  Burdens 
Reductions;  Rule  and  Proposed  Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  228,  229,  230,  239, 
240, 249,  and  260 

[Release  Nos.  33-6949,  34-30968,  39-2287; 
FR-391 

RIN  323S-AD88 

Small  Business  Initiatives 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rules. 

summary:  The  Securities  and  Exchange 
Commission  ("Commission”)  today 
adopted  rules  and  forms  under  the 
Securities  Act  of  1933  (“Securities  Act"), 
the  Securities  Exchange  Act  of  1934 
(“Exchange  Act”)  and  the  Trust 
Indenture  Act  of  1939  (“Trust  Indenture 
Act”)  to  facilitate  capital  raising  by 
small  businesses  and  reduce  the  costs  of 
compliance  with  the  federal  securities 
laws.  Specifically,  the  Commission  has 
revised  its  general  small  issues 
exemption  from  the  Securities  Act 
registration  requirements.  Regulation  A. 
as  well  as  the  rule  504  exemption,  and 
has  adopted  simplified  registration  and 
reporting  disclosure  requirements  for 
“small  business  issuers.”  as  defined. 

The  Commission  also  is  soliciting  further 
public  comment  on  rule  504  with  respect 
to  excluding  blank  check  companies 
from  the  exemption  as  adopted. 
EFFECTIVE  DATE:  August  13, 1992. 
Although  Form  S-18  is  hereby  rescinded, 
filings  on  that  form  will  be  accepted  for 
filing  through  December  31, 1992. 
Amendments  to  pending  registration 
statements  on  Form  S-18  or  S-1  may  be 
made  on  Form  SB-2  by  small  business 
issuers  eligible  to  use  that  Form. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW„  Washington,  DC 
20549:  (1)  Regulation  A  and  rule  504, 
Richard  K.  Wulff  (202-272-2644);  (2) 
Regulation  S-B,  Securities  Act  Rules  and 
Forms,  Exchange  Act  Rules  and  Forms 
and  Trust  Indenture  Act  Rules,  Amy  S. 
Bowerman  and  Martin  P.  Dunn  (202- 
272-2573):  and  (3)  Financial  statement 
requirements,  Teresa  E.  lannaconi  (202- 
272-2553). 

SUPPLEMENTARY  INFORMATION:  The 

Commission  today  adopted  revisions  to 
the  Regulation  A  ‘  exemption  from  the 
registration  requirements  of  the 
Securities  Act  *  and  Forms  1-A  *  and  2- 

'  17  (3Tl  230.251-230.262. 

*15  U.S.C.  S  77a  et  seq. 

*17  CFR  239.90. 


A  *  used  for  such  offerings  and  repealed 
Forms  3-A.*4-A,®5-A,''6-A  *and  7-A.® 
Form  F-X  ‘“has  been  amended  to  permit 
its  use  by  Canadian  issuers  engaged  in  a 
Regulation  A  offering  or  a  registered 
offering  on  Form  SB-2.  In  connection 
with  these  revisions  to  Regulation  A, 
Securities  Act  Rule  175  “  and  Exchange 
Act  Rule  3b-6.  **  the  Commission’s  “safe 
harbor”  provisions  for  forward  looking 
statements,  have  been  revised  to  apply 
to  statements  made  in  a  Regulation  A 
offering  statement  and  any  written 
material  submitted  to  the  Commission 
pursuant  to  new  Securities  Act  Rule  254. 
Proposed  revisions  to  Rule  504  of 
Regulation  D  have  been  adopted  with  an 
exclusion  for  offerings  by  “blank  check” 
companies. 

The  Commission  today  also  adopted 
an  integrated  disclosure  system  for 
“small  business  issuers.”  'The  simplified 
disclosure  requirements  for  small 
business  issuers  are  contained  in 
Regulation  S-B.**  Amendments  to  Rules 
405  ‘®  and  481  **  under  the  Securities  Act 
and  Rule  12b-2  under  the  Exchange 
Act  **  define  the  small  business  issuers 
that  are  eligible  to  use  the  simplified 
disclosure  forms.  Form  S-18  ‘®has  been 
repealed  and  replaced  with  Form  SB-2.“ 
Forms  S-2.*‘  S-3.*®  S-8  “  and  S-4  **  have 
been  amended  to  reflect  the  new 
disclosure  requirements  of  Regulation  S- 
B.  New  Forms  10-SB  *®,  10-KSB  *®  and 
10-QSB  have  been  created  to  satisfy 
registration,  annual  and  quarterly 
reporting  obligations  under  the 
Exchange  Act.  Further,  Item  7  of  Form  8- 
K  **  has  been  amended  to  provide 


♦17  CFR  239.91. 

*17  CFR  239.92. 

*17  CFR  239.93. 

*17  CFR  239.94. 

*17  CFR  239.95. 

•17  CFR  239.96. 

'•17  CFR  239.42. 

"17  CFR  230.175. 

‘*17  CFR  240.3b-6. 

'*17  CFR  230.504. 

'♦17  CFR  22ai0-228.702. 
'*17  CFR  230405. 

'*17  CFR  230.481. 

'’17  CFR  240.12b-2. 

"15  U.S.C.  S  78a  et  seq. 
'•17  CFR  239.26. 

*•17  CFR  239.10. 

*’17  CFR  239.12. 

**17  CFR  239.13. 

**17  CFR  239.16b. 

*♦17  CFR  239.25. 

“17  CFR  249.210b. 

**17  CFR  249.310b. 

**17  CFR  249.308b. 

**17  CFR  249.30a 


consistent  financial  statement 
instructions  regarding  small  business 
acquisitions.  Parallel  changes  have  been 
made  to  Schedule  14A,®*  Schedule  14C,®® 
and  Rule  14a-3  under  the  Exchange 
Act. 

Rule  4a-l  under  the  Trust  Indenture 
Act,®®  which  provides  an  exemption 
from  the  requirement  to  issue  securities 
pursuant  to  an  indenture,  has  been 
revised  to  increase  the  dollar  ceiling  of 
that  exemption.  Trust  Indenture  Act 
Rule  4a-2  ®*  has  been  redesignated  Rule 
4a-3  ®*  and  amended  to  increase  the 
dollar  ceiling  included  in  the  exemption 
from  the  requirement  that  the  securities 
be  issued  pursuant  to  a  qualified 
indenture.  The  Commission  also 
adopted  new  Rule  4a-2  ®*  which  permits 
an  exemption  from  the  Trust  Indenture 
Act  for  issuances  of  securities  under 
Regulation  A.  Finally,  the  Commission 
amended  Rule  4d-9  ®‘  and  Rule  lOa-5  ®* 
under  the  Trust  Indenture  Act  to  reflect 
the  availability  of  Form  SB-2  to 
Canadian  issuers. 

I.  Executive  Smnmary 

Today,  with  the  adoption  of  major 
revisions  to  Securities  Act  registration 
exemptions  under  Rule  504  and 
Regulation  A  and  the  inauguration  of  an 
integrated  registration  and  reporting 
system  for  small  business  issuers,  the 
Commission  has  completed  the  first  of 
its  Small  Business  Initiatives  announced 
in  March  of  this  year.®®  The  remaining 
regulatory  initiatives  have  been 
proposed  for  public  comment,*®  and  the 
Commission's  proposed  Small  Business 
Incentive  Act  of  1992  has  been 
introduced  in  both  the  House  of 
Representatives  *'  and  Senate  of  the 
U.S,  Congress.*® 

The  March  proposals  were 
enthusiastically  received  by  the  small 
business  commenters  as  a  significant 
step  to  facilitating  access  to  the  public 
market  for  start-up  and  developing 
companies,  and  reducing  the  costs  for 
small  businesses  to  undertake  to  have 
their  securities  traded  in  the  public 

*•17  CFR  240.148-101. 

*•17  CFR  240.14C-101. 

>'17CFR240.14a-3. 

”17  CFR  260.4a-l. 

”15  U.S.C.  S  77aaa  et  seq. 

*♦17  CFR  260.4a-2. 

”17  CFR260.4a-3. 

”17  CFR  260.4a-2. 

"17  CFR  260.4cl-9. 

“17  CFR  260.10a-5. 

“See  Securities  Act  Release  No.  6924  (March  11. 
1992)  ("March  Release”). 

♦•See  Securities  Act  Release  No.  6943  (July  16. 
1992)  and  investment  Company  Act  Release  No. 
18736  (June  5. 1992). 

♦'  H.R.  4938. 102d  Cong.,  2d  Sess.  (April  9, 1992). 

♦*S.  2518, 102d  Cong.,  2d  Sess.  (April  2. 1992). 
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markets.  The  exemptions  and  small 
business  integrated  registration  and 
reporting  system  adopted  today  are 
substantially  in  the  form  proposed  in  the 
March  Release.  Regulation  A  has  been 
revised  to  exempt  public  o^erings  of 
non-reporting  companies  of  up  to  $5 
million  in  a  12-month  period  and  to 
permit  the  use  of  a  simplihed  question- 
and-answer  disclosure  document. 
Companies  conducting  a  Regulation  A 
offering  will  be  able  to  "test  the  waters” 
for  potential  interest  in  the  company 
before  having  to  prepare  the  mandated 
offering  circular.  In  response  to 
comment,  Regulation  A  will  continue  to 
be  available  to  qualifying  Canadian 
issuers. 

The  revisions  to  Rule  504  are  adopted 
with  one  change — Rule  504  will  not  be 
available  to  "blank  check"  companies. 
Under  New  Rule  504,  as  adopted,  non¬ 
reporting  companies  will  be  permitted  to 
sell  up  to  $1  million  of  securities  in  a  12- 
month  period,  subject  to  anti-fraud 
prohibitions.  No  specific  disclosure 
document  is  prescribed,  and  there  is  no 
proscription  on  general  solicitation. 
Investors  purchasing  Rule  504  securities 
will  receive  freely  transferable 
securities. 

The  small  business  integrated 
registration  and  reporting  system, 
modeled  after  Form  S-18,  is  adopted 
with  some  refinements  in  response  to 
public  comment.  The  definition  of  small 
business  issuer  has  been  revised  to 
include  companies  with  annual  revenues 
of  less  than  $25  million  whose  voting 
stock  does  not  have  a  public  float  of  $25 
million  or  more.  As  with  Regulation  A, 
Canadian  issuers  will  be  eligible  to  use 
the  small  business  registration  and 
reporting  forms.  Form  numbers  and 
other  rules  have  been  changed  in 
anticipation  of  adoption  of  additional 
small  business  registration  and  reporting 
forms,  as  set  forth  in  the  accompanying 
release  proposing  further  regulatory 
simplification  for  small  business 
issuers." 

Finally,  the  proposed  changes  to  the 
rules  under  the  Trust  Indenture  Act  to 
increase  the  levels  of  debt  that  may  be 
offered  without  full  compliance  with 
that  Act  are  adopted  as  proposed. 

II.  Small  Business  Initiatives 

A.  Regulation  A 

As  adopted,  the  dollar  ceiling  for  a 
Regulation  A  offering  is  now  $5  million 
in  any  12-month  period,"  including  no 


**See  Securities  Act  Release  No.  6950  (hereinafter 
referred  to  as  the  "Proposing  Release”.) 

**  Regulation  A  has  been  adopted  pursuant  to  the 
authority  granted  to  the  Commission  under  section 
3(b)  of  the  Securities  Act  (15  U.S.C.  S  77c(b)J  to 
provide  exemptions  from  the  registration 


more  than  $1.5  million  in  non-issuer 
resales."  In  response  to  comment,  the 
rule  has  been  revised  to  make  clear  that 
the  dollar  amount  is  determined  with 
reference  to  the  dollar  amount  sold  in 
the  12  months  preceding  the  offering. 

Use  of  other  "small  issues”  exemptions 
do  not  reduce  the  Regulation  A  dollar 
ceiling." 

1.  Scope  of  the  Exemption 

The  categories  of  companies  eligible 
to  use  the  Regulation  A  exemption  has 
been  expanded  from  that  proposed  to 
include  qualifying  Canadian  issuers  as 
well  as  those  non-operating  entities 
proposed  to  be  excluded  for  the  first 
time  (other  than  blank  check  offerings). 
Although,  as  noted  in  the  Proposing 
Release,  in  recent  years  Canadians  have 
not  relied  on  the  exemption,  the  changes 
in  Regulation  A  may  make  the 
exemption  more  attractive  not  only  to 
domestic  but  also  Canadian 
companies."  Partnerships  or  certain 
other  entities  organized  primarily  for  the 
purpose  of  investing  in  properties, 
commodities  or  other  investment 
vehicles  have  long  been  eligible  to  use 
Regulation  A,  and  their  proposed 
exclusion  has  not  been  adopted.  After 
consideration  of  public  comment,  the 
Commission  believes  it  appropriate  to 
reduce  the  costs  for  these  small  non¬ 
reporting  issuers,  particularly  in  view  of 
the  direct  oversight  by  the  Commission 
of  the  disclosures  made  under 
Regulation  A. 

The  current  exclusions  of  issuers  of 
fractional  undivided  interests  in  certain 
oil,  gas  or  mineral  rights  ",  and 
investment  companies  "are  continued 


requirements  for  issues  of  securities  which  do  not 
exceed  $5  million  under  conditions  which  further 
the  public  interest  and  protection  of  investors. 

Secondary  offerings  by  affiliates  are  ineligible 
for  a  Regulation  A  exemption  where  the  issuer  has 
bad  no  net  income  for  each  of  the  two  most  recent 
fiscal  years.  The  escrow  rule,  as  well  as  the 
recommended  format  for  escrow  (Form  7-A),  and 
the  companion  ceiling  reduction  provisions  in  old 
Rule  253  have  been  eliminated,  just  as  proposed. 

**E.g..  Securities  Act  Rules  236,  504,  and  505  (17 
CFR  230.236, 504  and  505]  and  Regulations  B  (17 
CFR  230.300-230.346],  E  (17  CFR  230.601-230.610a] 
and  F  (17  CFR  230.651-230.656]. 

Canadian  persons  had  been  required  to  consent 
to  service  of  process  on  forms  established  by  the 
Commission  (Forms  3-A,  4-A,  5-A  and  0-A),  which 
are  now  rescinded.  Form  F-X  has  been  amended  to 
permit  its  use  for  this  purpose  by  Canadian  issuers 
engaged  in  a  Regulation  A  offering. 

♦•Regulation  B  provides  exemptive  relief  for  such 
issuers. 

♦•These  include  companies  registered  or  required 
to  be  registered  under  the  Investment  Company  Act 
of  1940, 15  U.S.C.  S  SOa-1  et  seq. 


and  the  exclusion  for  “blank  check” 
companies  "  is  adopted.  As  under 
current  Regulation  A,  an  issuer’s 
securities  may  not  be  sold  in  reliance  on 
the  exemption  if  the  company,  or  a 
controlling  person  or  underwriter,  is 
subject  to  one  of  a  series  of  enumerated 
legal  remedies  and  sanctions.^* 

Although  several  commenters 
suggested  the  inclusion  of  reporting 
small  business  issuers  in  the  list  of 
eligible  companies,  the  Commission  is  of 
the  view  that  particularly  in  view  of  the 
small  business  integrated  registration 
and  reporting  system  adopted  today  the 
availability  of  Regulation  A  for  reporting 
companies  is  not  necessary. 

A  number  of  commenters  addressed 
the  Commission  inquiry  as  to  whether 
offerings  of  "penny  stocks”  should  be 
prohibited  under  the  Regulation  A 
exemption.  Most  were  of  the  view  that 
lower  priced  offerings  by  legitimate 
small  business  issuers  would  be  the 
main  beneficiaries  of  the  revised 
exemption  and  that  there  are  now 
adequate  safeguards  governing  the 
penny  stock  market  to  counter 
marketing  abuses  which  have  arisen  in 
this  market  in  the  past.  The  Commission 
is  persuaded  that  exclusion  of  legitimate 
small  business  operating  companies 
from  the  exemption  because  of  the 
trading  price  of  their  securities  is  not 
necessary  for  investor  protection  and 
would  foreclose  significant  financing 
options  to  small  developing  companies. 

2.  Disclosure  and  Procedural 
Requirements 

Regulation  A  requires  the 
qualification  of  a  prescribed  offering 
statement  which  has  been  filed  with  the 
Commission,  and  delivery  of  a  required 
offering  circular,  the  form  and  content  of 
which  has  been  adopted  as  proposed. 
Corporate  issuers  now  have  the  option 
to  use  a  question-and-answer  format,  in 


••A  "blank  check”  company  is  one  that  has  no 
specific  business  or  plan  except  to  locate  and 
acquire  a  presently  unknown  business  or 
opportunity.  In  response  to  public  comment,  the 
Commission  has  determined  to  use  a  definition 
which  precludes  the  use  of  Regulation  A  by  any 
blank  ^eck  issuer  regardless  of  whether  or  not  it  is 
issuing  a  penny  stock.  See  Section  7(b)  of  the 
Securities  Act,  15  U.S.C.  S  77g(b). 

•'The  disqualification  provisions  describe 
specific  sanctions  against  the  issuer,  its  controlling 
persons  and  any  underwriter  in  its  employ  which 
preclude  reliance  upon  Regulation  A.  The 
Commission  may,  in  appropriate  circumstances, 
waive  such  disqualifications  upon  a  showing  of 
good  cause.  Because  of  the  renumbering  of  the  rules 
in  Regulation  A,  a  technical  revision  to  the 
reference  in  Rule  505  of  Regulation  D,  17  CFR 
230.505  which  picks  up  the  same  disqualification 
provisions  has  been  made. 
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addition  to  the  more  traditional 
disclosure  formats.** ' 

The  Commission’s  safe  harbor 
provisions  relating  to  forward  looking 
information  have  been  iq)ecifically  made 
applicable  to  Regulation  A.  Therefore, 
good  faith  pro}ections,  with  a 
reasonable  basis,  of  revenues,  income,  - 
earnings  per  share,  capital  expenditures, 
dividentte,  capital  structure  and  other 
financial  items  may  be  made  in 
Regulation  A  filings  and  the  “test  the 
water”  submissions  and  fall  within  the 
protection  of  the  Commission’s  safe 
harbor  rules,  under  the  same  conditions 
as  for  other  Commission  filings.** 

Procedural  and  timing  requirements 
for  commencement  of  a  Regulation  A 
offering  have  been  revised  as  proposed 
to  conform  to  those  used  for  registered 
offerings.  Requirements  as  to  form, 
legibility  and  signatures  for  the  required 
offering  statement  have  been  adopted  as 
proposed.  Hie  Commission  has 
delegated  to  the  staff  tiie  authority  to 
grant  requests  to  qualify  offering 
statements  under  Regulation  A.**  The 
Commission  retains  the  authority  to 
deny,  such  requests.  The  authority  to  act 
with  respect  to  requests  for  withdrawals 
and  abandonments  of  offering 
statements  continues  to  be  delegated  to 
the  staff.** 

As  in  the  registration  context,  issuers 
may  begin  to  offer  the 'securities  to  be 
sold  in  a  Regulation  A  offering  as  soon 
as  the  offering  statement  is  filed.  Onoe 
an  offering  statement  is  filed,  a  written 
offer  can  be  made  only  through  the  use 
of  a  preliminary  or  final  offering 
circular.  As  under  the  current 
Regulation,  advertisements  and  radio 
and  television  broadcasts  containing 
information  ^tecified  by  rule  concerning 
the  issuer  and  the  seciuities  being 
offered  may  be  used,  so  long  as  they 
indicate  from  whom  an  offering  circular 
may  be  obtained.** 

”The  reintroduction  of  Canadian  issuers  into  the 
list  of  Regulation  A  eligible  companies  necessitates 
a  change  to  the  instructions  in  Part  F/S  of  the  Form 
1-A  Offering  Statement  to  require  that  Canadian 
Financial  statements  be  reconciled  to  U.S.  generally 
accepted  accounting  principles.  .This  position  is 
consistent  with  a  long-standing  requirement  in 
Regulation  A. 

”ln  addition,  the  type  of  information  called  for 
by  Items  4,  47, 43  and  49,  relating  to  milestones  end 
other  forward  looking  information  in  the  question - 
and-answer  format  would  also  be  covered. 

*^The  authority  has  been  delegated  to  the 
Director  of  the  Division  of£orporation  Finance  and 
the  Regional  Administrators.  17  CFR  200.30-l(c)(2); 
17  CFR  200ja-6(b). 

“17  CFR  200.30-l(c){3);  17  CFR  2«OJO-6{b). 

**  A  note  has  been  added  to  Rule  256  {17  CFR 
230.256]  to  make  clear  that  additional 
advertisements  and  scripts  do  not  have  to  be  filed  if 
they  are  substantially  the  same  as  that  previously 
filed. 


Sales  may  not  be  made  under 
Regulation  A  until  the  offering  statement 
is  qualified.  The  timing  of  qualification 
of  the  offering  statement  has  been 
conformed  to  that  in  registered  offerings. 
Absent  the  use  of  a  delaying  notation 
procedure,  an  offering  statement  would 
be  deemed  qualified  20  calendar  days 
after  being  first  filed  with  the 
Commission.®* 

Delivery  of  a  preliminary  or  final 
offering  circular  at  least  48  hours  prior 
to  the  coiffirmation  of  sale  is  required.** 
Offering  circulars  must  be  updated 
annually  during  the  term  of  a  continuous 
offering,  as  well  as  revised  whenever 
the  information  presented  has  become 
false  end  misleading,  material 
developments  have  occurred,  or  there 
has  been  a  fundamental  change  in  the 
information  initially  presented. 

Periodic  information  regarding  the 
course  of  the  distribution,  as  well  as 
information'about  the  application  of  the 
proceeds  from  the  offering,  must  be  filed 
with  the  Commission.  Form  2-A  has 
been  amended  to  require  data  similar  to 
that  sought  in  coimection  with  registered 
offerings. 

In  response  to  comment,  the 
provisions  governing  the  filing  of  the 
Form  2-A  to  report  sales  and  the  use  of 
proceeds,  have  been  amended  to  clarify 
that  the  failureto'file  the  Form  2-A  does 
not  cause  the  exemption  to  be  lost.  The 
failure  continues  to  be  a  ground  for 
suspension  df  the  exemption  by  the 
Commission.  A  similar  change  has  been 
made  to  the  provisions  regarding  the 
filing  of  additional  sales  material. 

The  bases  for  administratively 
suspending  a  Regulation  A  exemption 
have  been  adopted  as  proposed. 
Questions  have  been  raised  with  respect 
to  the  impact  of  an  administrative 
suspension  upon  prior  offers  and  sales 
made  in  reliance  upon  Regulation  A. 

The  entry  of  a  suspension  in  and  of  itself 
does  not  affect  the  exempt  status  of 
prior  offers  and  sales  under  Regulation 
A.  Of  course,  where  the  suspension  is 
based  on  action  or  inaction  ffiat 
rendered  the  exemption  unavailable, 
unregistered  offers  and  sales  would 
have  to  qualify  for  another  exemption  or 

“Interim  amendments  to  the  offering  statement 
would  restart  the  20  calendar  day  period. 

The  cover  page  of  Form  1~A  now  contains  the 
legend  avail^le  under  Rule  252(g)(2)  which  would 
have  to  be  deliberately  omitted  by  an  issuer  that 
wishes  to'be  qualiHed  20  days  after  filing.  Other 
Commission  forms  utilize  this  technique,  which 
avoids  unnecessary  expense  for  issuers  that 
inadvertently  omit  the  legend, 

“This  process  is  the  same  as  that  available  with 
registered  onerings.  The  preliminary  offering 
circular  must  be  substantially  complete  in  order  to 
satisfy  this  48  hour  rule.  Pricing  information,  as 
defined  in  Rule  430A,  17  CTR  230.430A,  is  not 
required  to  be  included. 


would  violate  sectiou  5  of  the  Securities 
Act. 

3.  Substantial  and  Good  Faith 
Compliance 

The  Commission  has  adapted  the  Fule 
governing  substantial  and  good  faith 
compliance  with  the  terrms,  conditions 
and  requirements  of  Regulation  A. 

Under  this  provision,  an  issuer  will  not 
necessarily -lose  the  exemption  with 
respect  to  a  particular  investor  if  the 
issuer  failed  to  comply  with  a 
requirement  under  Regulation  A, 
provided  that  the  failure  did  not  pertain 
to  a  provision  of  the  rule  directly 
intended  to  protect  that  person.  The 
failure  would,  however,  violate  a 
Commission  rule.  Thus,  for  example, 
failure  to  deliver  the  mandated  offering 
circular  to  a  single  investor,  would 
preclude  reliance  on  the  exemption  for 
that  particular  sale  as  a  violation  of  Rule 
251((1)(2],  but  would  not,  in  and  of  itself, 
preclude  reliance  xm  the  exemption  for 
other  offers  and  sales  made  in 
compliance  'witii  the  Regulation. 

The  exemption  will  not  be  lost  if  the 
issuer  shows  that  the  requirement  was 
not  intended  to  protect  the  particular 
investor,  the  violation  was  not  material 
to  the  offering  as  a  whole  and  tiie  issuer 
had  made  a  good  faith  attempt  to 
comply  with  all  of  the  .requirements  of 
Regulation  A.  The  provisions  regarding 
issuer  qualification,  as  well  as  &e 
requirements  to  file  an  offering 
statement  suid  to  stay -wtihin  specified 
dollar  limitations,  are  not  subject  to  the 
substantial  good  faith  compliance 
standard. 

B.  "Testing  the  Waters" 

As  discussed  in  the  March  Release, 
one  of  the  major  impediments  to  a 
Regulation  A  financing  for  a  small  start¬ 
up  or  developing'company  with  no 
established  market  for  its  securities,  is 
the  cost  of  preparing  the  mandated 
offering  statement.  The  full  costs  of 
compliance  would  be  incurred  without 
knowing  whether  there  will  be  any 
investor  interest  in  the  company. 

To  remedy  this  situation,  the 
Commission  proposed  for  the  first  time 
to  permit  companies  relying  on  the 
Regulation  A  exemption  to  “test  the 
waters”  for  potential  interest  in  the 
company  prior  to  filing  and  delivery  of 
the  mandated  offering  statement.  All 
test  the  water  documents  are  required  to 
be  submitted  to  the  Commission  at  the 
time  of  first  use.*®  The  proposal  was 

“The  test  the  waters  material  submitted  to  the 
Commission  will  be  a  public  document,  placed  in 
the  Commission's  files  and  subject  to  public 
inspection.  The  submission  of  subsequent  soliciting 

Continuecl 
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enthusiastically  endorsed  by  private 
sector  commenters  as  a  necessary  and 
appropriate  solution  to  a  significant 
regulatory  impediment  to  small  business 
Hnancing,  and,  as  drafted,  is  consistent 
with  investor  protection  interests. 

A  number  of  refinements  have  been 
included  in  the  test  the  water  provisions 
in  response  to  public  comment.  First, 
while  the  Regulation  continues  to 
require  that  the  “testing  of  the  waters” 
begin  with  a  written  solicitation  of 
interest  submitted  to  the  Commission  at 
the  time  of  first  use,  the  rules  have  been 
revised  to  meike  clear  that  submission  of 
the  document  is  not  a  condition  to  the 
exemption.  Failure  to  comply  with  the 
requirement  is  a  grounds  for 
Commission  suspension  of  the 
exemption. 

As  proposed,  the  written  test  the 
water  document  was  a  free  writing 
subject  to  the  inclusion  of  two  mandated 
statements — first,  that  no  funds  were 
being  solicited  or  would  be  accepted, 
and  secondly  that  a  detailed  offering 
document  would  follow.  Some 
commenters  suggested  that  even  these 
few  items  should  be  deleted,  while 
others  suggested  additional 
requirements  or  specific  prescription  of 
the  content. 

The  rule  as  adopted  continues  to 
provide  for  free  writing  with  the 
inclusion  of  the  following  items: 

1.  A  statement  that  no  money  is  being 
solicited,  or  will  be  accepted;  that  no 
sales  can  be  made  until  delivery  and 
qualification  of  the  offering  circular,  and 
that  indications  of  interest  involve  no 
obligation  or  commitment  of  any  kind; 
and 

2.  A  brief,  general  identification  of  the 
company's  business,  products  and  chief 
executive  officer. 

The  rule  has  been  revised  to  make 
clear  that  inclusion  of  these  statements 
in  the  soliciting  document  is  not  a 
condition  to  the  exemption,  but  failure 
to  include  the  statements  is  a  basis  for 
Commission  suspension  of  the 
exemption. 

An  issuer  may  deliver  the  solicitation 
material  to  prospective  investors,  or 
publish  it  in  a  newspaper  or  other  print 
media.  In  a  change  from  the  proposal 
and  in  response  to  public  comments,  the 
use  of  broadcast  media  for  this  purpose, 
whether  on  radio  or  television,  is  also 
permitted. 

At  the  time  of  submission  to  the 
Commission,  the  issuer  must  provide  the 
name  and  telephone  number  of  a  person 
who  can  respond  to  questions  regarding 
the  document.  The  submission  should  be 


material  which  is  substantially  the  same  as  that 
already  submitted  to  the  Commission  is  not 
required. 


made  at  the  Commission  office  (whether 
a  Regional  Office  or  Headquarters) 
where  the  issuer  intends  to  file  its 
Regulation  A  offering  statement.  In  the 
case  of  a  broadcast,  any  script  should  be 
submitted.  Oral  communications 
between  the  issuer  and  prospective 
investors  are  permitted  but  only  after  a 
solicitation  of  interest  document  has 
been  submitted  to  the  Commission. 

Once  the  offering  statement  required 
by  Regulation  A  is  filed  with  the 
Commission,  the  issuer  may  not 
continue  to  use  its  written  "test  the 
waters"  solicitation  materials.  The  rule 
requires  that  at  least  20  calendar  days 
elapse  between  the  last  use  of  the 
solicitation  of  interest  document  or 
broadcast  and  any  sale  of  securities  in 
the  Regulation  A  offering.  Compliance 
with  the  rules  limiting  the  use  of  the  test 
the  water  documents  after  filing  of  the 
offering  statement  is  not  a  condition  to 
the  exemption,  but  is  a  violation  of  the 
rule  and  is  a  basis  for  Commission 
suspension  of  the  exemption. 

Questions  have  been  raised  as  to  the 
application  of  the  Commission's 
integration  doctrine  to  the  situation 
where  an  issuer  relies  upon  the  test  the 
water  process,  determines  not  to  go 
forward  with  a  Regulation  A  offering, 
but  later  decides  to  offer  and  sell 
securities  either  on  some  exempt  basis 
or  through  registration  under  the 
Securities  Act.  The  Commission  does 
not  believe  it  to  be  in  either  the 
investors'  or  the  issuer's  interest  to  deter 
resort  to  a  registered  offering  because  of 
a  good  faith  change  of  plans.  Thus, 
where  an  issuer  decides  to  forego  the 
Regulation  A  exempt  offering  and  does 
not  file  a  Regulation  A  offering 
statement  with  the  Commis.sion,  but 
instead  proceeds  with  a  registered 
offering  after  testing  the  waters,  the 
rules  would  treat  the  solicitations  of 
interest  made  in  reliance  upon  Rule  254 
as  exempt,  provided  that  at  least  30 
days  had  elapsed  between  the  issuer's 
last  use  of  a  written  testing  of  the 
waters  document  and  the  filing  of  the 
registration  statement,  and  that  all 
written  solicitation  material  had  been 
submitted  to  the  Commission.  If  the 
offering  statement  is  filed.  Rule  251(c) 
would  apply.  With  respect  to  all  other 
offerings,  the  provisions  of  Rule  251(c) 
would  govern,  whether  or  not  test  the 
water  materials  have  been  used 
pursuant  to  Rule  254. 

C.  Rule  504  Under  Regulation  D 

A  significant  number  of  commenters, 
particularly  small  businesses,  favored 
the  Commission's  proposal  to  eliminate 
all  restrictions  on  the  Rule  504 
exemption,  and  the  revisions  to  Rule  504 
are  adopted  as  proposed,  with  one 


exception.  Based  upon  its  own 
experience  and  the  views  of  certain 
commenters,  the  Commission  has 
excluded  blank  check  companies  from 
Rule  504.  While  former  Rule  504  now 
Rule  504a  is  still  available  to  blank 
check  companies,*® The  Commission  is 
issuing  a  proposal  that  would  revoke 
entirely  their  eligibility  to  conduct  such 
offerings. 

Under  new  Rule  504,  a  public  offering 
of  up  to  $1  million  in  a  12-month  period 
by  a  non-Exchange  Act  reporting 
company  *’  is  subject  only  to  the  anti¬ 
fraud  and  other  civil  liability  provisions 
of  the  federal  securities  laws.  While  the 
filing  of  a  Form  D  with  the  Commission 
continues  to  be  required,  the  availability 
of  the  exemption  is  not  contingent  on 
that  filing.*® 

In  light  of  the  revisions  to  Rule  504, 
the  special  $100,000  exemption  under 
Regulation  A,*®  which  permits  offerings 
of  that  size  to  be  made  without  the  use 
of  an  offering  circular  **  is  being 
eliminated.  Commenters  generally 
agreed  that  the  changes  to  Rule  504 
made  Rule  257  unnecessary. 

D.  Integrated  Disclosure  System  for 
Registration  and  Reporting  for  Small 
Business  Issuers 

1.  Introduction 

The  Commission  is  adopting  an 
integrated  registration,  reporting  and 
qualification  system  for  small  business 
issuers  under  the  Securities  Act, 
Exchange  Act  and  Trust  Indenture  Act. 
Issuers  that  meet  the  definition  of  a 
small  business  issuer,  are  eligible  to  use 
this  new  small  business  integrated 
disclosure  system.  The  system  consists 
of  specialized  forms  under  the  Securities 
Act  and  the  Exchange  Act  that  reference 
disclosure  requirements  located  in  one 
central  depository — Regulation  S-B.  In 
addition,  rules  have  been  adopted  to 
permit  offerings  of  debt  securities  up  to 
$10  million  without  full  compliance  with 
the  Trust  Indenture  Act. 


*°Rule  504a  [17  CFR  230.504a]  is  a  redesignated 
Rule  504.  New  Rule  504  reflects  the  changes  made 
hereby. 

*'  Rule  504  is  not  available  to  investment 
companies. 

"See  Securities  Act  Rules  504(b)(1),  505|a)(l)  and 
506(a)(1)  [17  CFR  230.504(b)(1),  17  CFR  230.505(8)(1). 
and  17  CFR  230.506(a)(1)]. 

“In  the  past  three  years,  only  6  of  the  177 
Regulation  A  filings  made  with  the  Commission 
were  pursuant  to  the  terms  of  Rule  257. 

“Current  Rule  257  is  not  available  for  issues  of 
assessable  stock  or  by  those  within  the  descriptions 
of  Rule  253(a),  i.e.,  an  entity  incorporated  or 
organized  within  one  year  prior  to  flling  without  a 
net  income  from  operations,  or  if  a  longer  existence 
but  no  net  income  from  operations  in  at  least  one  of 
the  prior  two  fiscal  years. 
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The  disclosure  8)»tem  Adopted  today 
is  part  of  a  two  tiered  system  Tor  amall 
business  issuers.  In  the  Proposing 
Release,  the  Commission  is  proposing 
entry  level,  transitional  disclosure  for 
small  business  issuers  entering  the 
disclosure  system  and  undertaking  small 
offerings  of  securities. 

2.  Defuiition  of  Small  Business  Issuer 

As  proposed,  the  Commission  is 
adopting  a  revenue-based  definition  of 
small  business  issuer.  This  definition 
was  favored  by  a  majority  of 
conunenters.  Generally,  those  that 
favored  a  revenue-based  definition  of 
small  business  issuer  requested  that  the 
threshold  be  higher  than  the  proposed 
$15inilHon.  Others  favored  a  market 
capitalization-based  definition.  Several 
commenters  suggested  that  a 
combination  of  tests  be  used. 

In  response  to  these  comments,  a 
small  business  issuer  is  defined  as  a 
company  with  revenues  of  less  than  $25 
million.  However,  if  tiie  aggregate 
market  value  of  the  issuer’s  voting  stock 
held  by  non-affiliates  treferred  to  as  die 
“public  float”)  equals  or  exceeds  $25 
million,  the  issuer  does  not  qualify  as  a 
small  business  issuer.  An  estimated 
3,000  r^orting  public  con^xanies  fall 
within  &e  definition  of  small  business 
issuer.** 

The  definition  of  small  business  issuer 
has  been  revised  to  include  Canadian 
issuers.  ’Hiis  revision  was  made  in 
response  to  comment  that  Canadian 
issuers  are  eligible  to  use  Form  S-18  and 
should  therefore  be  eligible  to  use  Form 
SB-2.  Accordingly,  the  definition 'of 
small  business  issuer  was  revised  to 
include  Canadian  registrants  ffiat 
otherwise  meet  tiie  fcfinition  Of  small 
business  issuer.  A  general  instruction 
has  been  added  to  Regulation  S-R 
directing  Canadian  small  business 
issuers  to  the  applicable  foneign  issuer 
disclosure  requirements  of  Regulation'S- 
K.  Technical  amendments  have 'been 
made  to  rules  imder  file  Trust  Indenture 
Act  so  as  to  permit  the  use  of  a 
Canadian  trustee  in  connection  with  the 
offering  of  debt  securities  on  Form  SB- 
2,66 

Accordingly,  as  adcpted,  a  small 
business  issuer  is  defined  as  a  U.S.  or 
Canadian  entity  with  revenues  of  less 
than$25tXX),000  unless  the  issuer’s 
public  float  (the  aggregate  market  value 
of  voting  stock  held  by  non-affifiates)  is 

"This  figure  U  derived  from  publicly  available 
data  sources  which  do  not  include  all  reporting 
companies  in  their  data'bases.  Accordiii^y,  the 
actual  number  of  publichr  held  companies  that  meet 
dermitional  tests  may  be  higher. 

"Reviaions'were  made  to  Rules  4d-S  and  lOa-S 
under  the  Trust  Indenture  Act  17  CFR  260.4d-9, 17 
CFR  260.10a-5. 


$25  million  or  more.  Investment 
companies  Are  excluded  fi^om  the 
definition.  Further,  if  the  small  business 
issuer  is  a  majority  owned  subsidiary  of 
another  company,  its  parent  must  al^ 
meet  the  definition  of  small  business 
issuer. 

3.  Registration  Requirements  of  the 
Securities  Act 

Form  SB-<2  *^i8  the  designated 
Securities  Act  registration  form  for  small 
business  issuers.  As  proposed,  there  is 
no  dollar  limit  for  offerings  on  Form  SB- 
2  and  the  Form  may  be  used  for  both 
initial  and  repeat  offerings,  and  for  both 
primary  and  secondary  offerings.  Small 
business  issuers  may  file  initial  public 
offerings  on  Form  SB-r2  with  the  regional 
office  closest  to  the  issuer’s  principal 
place  of  business  or  at  the  Commission’s 
headquarters.**  All  subsequent  filings 
wilbbe  made  at  the  Conunission’s 
headquarters. 

4.  Registration  and  Reporting  Under  the 
Exchange  Act 

The  Commission  has  adopted  a  new 
series -of  forms  and  amendments  to 
forms  under  the  Exchange  Act  for  small 
business  issuers.  Specifically,  the 
Commission  has  adopted  an  Exchemge 
Act  registration  statement  form  lor -small 
business  issuers — Form  10-SB.  Form  10- 
KSB  and  Form  10-QSB  Are  the 
designated  aimual  and  quarterly  reports 
for  small  business  issuers.  An 
instruction  was  added  to  Item  7  of  Form 
8-4C  relating  to  small  business 
acquisitions  and  general  instructions 
were  added  to  Sc^dules  14A  and  14C, 
and  Rule  14a-3.  relating  to  their  use  by 
small  business  issuers. 

a.  Financial  Information  Required  by 
Regulation  S-B.  The  financial 
information  required  by  Regifiation  S-^ 
is  substantially  the  same  as  the  financial 
statement  requirements  ofFonnS-18 
but  has  a  component  to  address  interim 
financial  statement  requirements.  Item 
310  of  Regulation  S-rB  is  being  adapted 
with  several  modifications.  Firat, 
additional  requirements  are  added  as 
necessary  in  order  to  accommodate  the 
inclusion  of  Canadian  issuers  in  the  SB 
series.  Second,  at  theauggestionof 
several  commenters, 'file  ilefinition  of  a 
significant  businera  found  in  Rule  405 nf 
Regulation  C  is  being  incorporated  into 

"As  proposed,  this  registration  statement  form 
was  designated  Form  ^-l.lt  has  been  redesignated 
Form  SB-2  in  light  of  the'Commission's  concurrent 
proposal  of  new  Form  SB-1,  as  a’transitional 
Securities  Act  registration  form  dor  small  business 
issuers  registering  small  offerings. 

"Post-effective  amendments  to  initial  public 
ofrerings  on  Form  SB-2  would  be  filed  with  the 
Conuniaaion  off’iee.in  vvhidt  the  inltiel  ragistretion 
statement  wasfiled. 


Item  310  of  Regulation  S-B  in  lieu  of 
cross-referencing.  Finally,  .the  ability  to 
use  pro  forma  financial  statements  filed 
on  Form  B-K  as  the  basis  for  testing 
significance  of  acquired  businesses  is 
imported  from  Regulation  S-X. 

One  commenter  requested 
clarification  -of  whether  filings  by  a 
registrant  which  no  longer  qualifies  as  a 
small  business  issuer  would  be  required 
to  contain  all  information  and  schedules 
required  by  Regulation  S-X.for  those 
periods  du^ig  which  the  issuer  qualified 
and  reported  as  a  small  business. 
Consistent  with  the  approach  for  annual 
reports  following  a  Form  S-18,  if  a 
registrant  was  permitted  to  and  filed 
financial  statements  which  did  not 
comply  with  Regulation  S-X  and  the 
issuer  later  elects  or  is  required  to 
provide  financial  statemeitts  on  forms 
which  require  compliance  wifii 
Regulation  S-X,  such  compliance  will 
not  apply  to  periods  in  which  the 
registrant  was  not  required  to  and  did 
not  present  such  information. 

A  further  clarification  in -response  to  a 
comment  letter  involves  interim 
financial  information  of  development 
stage  companies.  Consistent  with  staff 
administrative  policy,  ff  a  development 
stage  company  is  not  readily  able  to 
provide  financial  nfformationfor 
comparative  interim  periods  before 
filing  its  initial  public  offering,  the 
requirement  to  provide  such  information 
is  waived. 

In  a  separate  release,  the  Commission 
is  proposing  two  revisions  to  these 
financial  statement  requirements  for 
small  business  issuers.  First,  the 
Commission  is  proposing  an  automatic 
waiver  of  financial  statement 
requirements  relating  to  specified 
significant  acquisitions  when  audited 
financial  statements  are  not  readily 
available.  Second,  the ‘Commission  is 
proposing  to  extend  to  initial  public 
offerings  of  small  business  issuers  the 
ability  to  conduct  a  registered  cfl^ng 
within  90  days  of  year  end  without 
audited  financial  statements  for  the 
latest  fiscal  ,year. 

b.  Narrative  Disclosure  in  SB  Series 
of  Forms.  The  narrative  disclosure 
requirements  in  Regulation  S-B  are 
applicable  to  all  registration  and 
reporting  obligations  of  small  business 
issuers.  Tbe  disclosure  requirements  in 
Regulation  S-B  generally  parallel  those 
of  Regulation 'S-4C.  However,  where  such 
requirements  were  simplified  or  not 
required  by  Form  S-18. 

Regulation  S-B  generally  tracks  the 
substantive  disclosure  requirements  of 
Form  S-18.  Regulation  S-B  is  adopted -in 
substantially  the  same  form  as 
proposed.  The  significant  changes 
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between  Regulation  S-B  as  adopted  and 
as  proposed  are  outlined  below." 

Item  10(b)  was  added  to  specify  the 
circumstances  imder  which  issuers  may 
enter  and  exit  from  the  small  business 
registration  and  reporting  system. 

Item  101(a)  was  revised  in  response  to 
comment  to  reduce  from  five  to  three 
years  the  period  for  which  disclosure  of 
the  small  business  issuer's  business 
development  is  required.  This  marks  a 
departure  from  Regulation  S-K  which 
requires  disclosure  of  an  issuer's 
business  development  over  the  course  of 
the  past  five  years. 

Item  102  was  revised  to  specifically 
include,  rather  than  cross  reference,  the 
Items  of  Form  &-11  to  which  issuers  that 
are  engaged  in  real  estate  activity  are 
required  to  respond. 

In  response  to  comment.  Item  201(a)(2) 
was  revised  to  require  disclosure  of  the 
amount  of  securities  that  may  be  resold 
pursuant  to  Rule  144.  As  adopted.  Item 
201(a)(2)  conforms  to  the  disclosure 

“In  response  to  comments,  the  following 
revisions  were  also  made  to  Regulation  S-B: 

•  “Common  stock"  in  Item  10(c)(2)  was  replaced 
with  the  term  “common  equity"; 

■  “Market  value”  in  Item  10(c)(3)  was  replaced 
with  the  term  “public  market”  and  the  definition 
thereof  has  been  expanded; 

•  “Small  business  issuer"  was  revised  to  state 
simply  that  tlie  term  refers  to  the  issuer  and  its 
consolidated  subsidiaries; 

•  The  last  sentence  of  Item  10(d)(1)  requiring 
disclosure  of  only  material  information  was  deleted: 

•  Item  101(a)(4)  (number  of  employees)  was 
redesignated  as  Item  101(b)(12)  so  as  not  to  require 
three  years  of  employment  ^sclosure; 

•  Item  101(b)  was  revised  so  as  not  to  require 
disclosure  of  bacldog  data  or  disclosure  of  the 
names  of  material  customers: 

•  Item  101(b)(ll)  was  revised  in  order  to 
distinguish  between  company  sponsored  and 
customer  sponsored  research  and  development 
expenses  to  parallel  Regulation  &-K: 

•  Item  103(a)(5)  of  Regulation  S-B  was  revised  so 
as  to  not  mandate  disclosure  of  the  amount  of 
damages; 

•  Instruction  2  to  Item  103  was  revised  so  as  to 
require  disclosure  of  bankruptcy  and  receivership 
proceedings  only  with  respect  to  the  registrant, 

•  “Disclose"  was  added  to  instruction  4  to  Item 
103: 

•  “Material”  was  added  to  Item  202(b); 

•  The  parenthetical  in  Item  401(aKl)  was  deleted; 

•  Item  401(a)(5)  was  revised  so  as  to  only  require 
disclosure  of  di^torships  in  other  publicly  held 
companies: 

•  Item  501(a)(8)  was  revised  to  not  require  red¬ 
ink: 

•  “More"  replaced  the  word  “less"  in  Item  506(a); 

•  Item  50e(b)  was  revised  to  add  the  phrase  “or 
since  its  inception,  wlychever  period  is  shorter”: 

•  An  instruction  was  added  to  Item  507  to  state 
that  selling  securityholder  information  may  be 
combined  with  disclosure  under  Item  403; 

•  Item  510  was  revised  to  delete  the  undertaking 
therein  and  to  cross  reference  the  Identical 
undertaking  in  Item  512; 

•  Item  511  was  revised  to  specifically  reference 
listing  fees;  and 

•  Item  601(b)(13)  was  revised  to  reference  the  SB 
forms. 


requirement  of  Form  S-18.  Item  201(b) 
was  revised  in  response  to  comment  and 
requires  disclosure  only  of  record 
holders. 

Item  303  has  been  revised  to  require 
Management's  Discussion  and  Analysis 
(“MD&A"),  rather  than  business  plan 
disclosure,  where  the  issuer  has  had 
revenues  in  each  of  the  last  two  years 
(or  the  last  full  year  and  latest  interim 
period).  In  addition,  amendments  were 
made  to  MD&A  in  response  to 
comments  that  proposed  Item  303  of 
Regulation  S-B  could  have  been 
interpreted  to  require  more  disclosure 
than  its  Regulation  S-K  counterpart. 
Specifically,  the  proposed  instruction  to 
proposed  Item  303,  restating  language 
from  the  Commission's  interpretive 
release  on  MD&A,  was  deleted  in 
response  to  the  comment  that 
incorporating  the  release  into  the  text  of 
the  Item  raised  questions  about  the 
scope  of  the  Item,  As  the  ioterpretive 
guidance  in  the  MD&A  release  applies 
equally  to  both  small  and  large  issuers, 
the  SB  Item  was  revised  to  avoid 
suggesting  otherwise.  In  addition, 
language  from  Item  303  of  Regulation  S- 
K  was  added  to  clarify  that  the 
discussion  and  analysis  shall  focus 
specifically  on  material  events,  trends 
and  uncertainties  known  to  management 
that  could  cause  reported  financial 
information  not  to  be  necessarily 
indicative  of  future  operating  results  or 
financial  condition.  'The  statement  fix)m 
Regulation  S-4C  Item  303  that  issuers  are 
encouraged  but  not  required  to  discuss 
forward  looking  information  has  also 
been  included  in  response  to  comment. 

As  proposed.  Item  402  of  Regulation 
S-B,  which  calls  for  disclosure  of 
executive  compensation,  was  modeled 
after  Form  S-18,  rather  than  Item  402  of 
Regulation  S-4C.  After  the  small  business 
initiatives  were  issued  in  the  March 
Release,  the  Commission  issued 
proposals  to  amend  executive 
compensation  disclosure  requirements, 
to  require  a  clear  and  concise  tabular 
presentation  of  compensation  paid  or 
awarded  to  executive  officers,  and  the 
directors'  bases  for  making  their 
compensation  decisions. ’“The 
Commission  proposed  to  exclude  small 
business  issuers  from  certain  of  the 
proposed  executive  compensation 
amendments — those  requiring  additional 
information  concerning  the  relationships 
between  compensation  committee  or 
board  members  and  the  registrant  where 
the  company  either  does  not  have  a 
compensation  committee  composed 
entirely  of  outside  directors  or  has 

™See  Securities  Act  Release  No.  8940  Qune  23. 
1992). 


cross-compensation  committee 
memberships  with  another  registrant.’* 
Comment  was  requested  as  to  whether 
the  exclusion  for  small  business  issuers 
was  appropriate  ”  and  whether  small 
business  issuers  should  also  be 
excluded  from  the  proposed  table 
providing  disclosure  about  option  value 
under  various  rates  of  stock 
appreciation.’* 

The  Commission  will  consider 
comment  on,  and  reach  a  determination 
concerning,  the  scope  of  small  business 
issuer  executive  compensation 
disclosure  in  connection  with  its 
compensation  initiative.’*  In  that 
connection,  commenters  may  wish  to 
address  whether  small  business  issuers 
should  be  excluded  from  additional 
aspects  of  the  proposed  executive 
compensation  proposals,  including  the 
proposed  performance  chart  ’*  and 
compensation  committee  report’* 
Should  small  business  compensation 
disclosure  be  limited  to  the  proposed 
summary  table?  ” 

Item  501  was  revised  in  response  to 
comment  that  inclusion  of  a  separate 
column  in  the  offering  proceeds  table  is 
more  burdensome  on  small  business 
issuers.  Accordingly,  footnote  disclosure 
of  offering  expenses,  now  required 
under  Item  501,  has  been  continued. 

As  suggested  by  one  commenter,  the 
exhibits  required  by  Items  601(b)  (20) 
and  (23)  of  Regulation  S-K  will  also  be 
required  imder  Regulation  S-B.  These 
exhibits  are  required  to  be  filed  only  if  a 
small  business  issuer  incorporates  into 
its  annual  report  on  Form  10-KSB  or 
quarterly  report  on  Form  10-QSB  a 
report  submitted  to  shareholders.' 

The  Commission  also  adopted  the 
redesignation  of  Item  17A  of  Form  S-18 
as  Guide  7  under  the  Securities  Act  and 
Exchange  Act  Accordingly,  all  issuers 
engaged  in  mining  operations,  including 
small  business  issuers,  should  refer  to 
Guide  7  for  industry  specific  disclosure 
requirements. ’"Small  business  issuers 
engaged  in  real  estate  operations, 
banking  activities  and  oil  and  gas 
should  also  refer  to  the  applicable 
industry  guide. 

c.  Operation  of  SB  Reporting  System. 
For  a  company  entering  the 

”  Proposed  Item  402(j)(2)(i)(A),  (B):  see  Securities 
Act  Release  No.  6940.  57  FR  at  29596.  29605. 

”/</.  at  29597. 

”/d.  at  29588:  see  proposed  Item  402(c),  57  FR  at 
29600. 

Comment  letters  should  refer  to  File  No.  S7-16- 
92. 

”  Proposed  Item  402(k).  57  FR  at  29607. 

Proposed  Item  402(i)(l).  57  FR  at  29605. 

"See  proposed  Item  402(b).  57  FR  at  29599-900 

”See  proposed  Items  801(g)  and  802(g)  of 
Regulation  S-K  [17  CFR  229.801(g)  and  002(g)]. 
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Commission's  disclosure  system,  either 
through  a  Securities  Act  or  an  Exchange 
Act  registration  statement,  its  eligibility 
to  use  the  optional  SB  system  will 
depend  on  the  level  of  its  revenues  in  its 
last  full  fiscal  year,  and  its  capitalization 
as  of  a  date  within  60  days  prior  to  the 
offering  in  a  Securities  Act  registration 
statement  or  the  filing  of  the  registration 
statement  under  the  Exchange  Act. 
Continued  eligibility  to  use  the  system 
will  be  made  at  the  commencement  of 
each  fiscal  year. 

Once  reporting,  a  company  may 
continue  to  report  under  the  small 
business  integrated  disclosure  system 
until  it  exceeds  the  $25  million  revenues 
for  two  consecutive  years  or  public  float 
test  for  two  consecutive  years,  based  on 
its  annual  report  on  Form  10-KSB.  The 
two-year  test  is  adopted  to  avoid  the 
possibility  that  temporary  changes  in 
the  level  of  revenues  or  public  float,  may 
force  a  small  business  to  exit 
prematurely  the  small  business 
disclosure  system.  Accordingly,  a  small 
business  issuer  must  exceed  one  of  the 
two  tests,  for  two  consecutive  years,  in 
order  to  become  eligible  for  the  small 
business  disclosure  system. 

In  order  for  a  reporting  company  to 
enter  the  small  business  disclosure 
system,  it  must  meet  the  definition  of 
small  business  issuer  for  two 
consecutive  years.  In  entering  the 
disclosure  system,  the  issuer  must  meet 
both  prongs  of  the  test,  revenues  and 
public  float,  for  two  consecutive  years. 

d.  Use  of  Forms  S-2,  S-3,  S-4  and  S-d 
by  Small  Business  Issuers.  The 
Commission’s  proposal  to  add 
instructions  to  Forms  S-2i  S-3  and  S-8 
to  enable  small  business  issuers  to  use 
those  forms  while  maintaining  the  SB 
level  of  disclosure  has  been  adopted. 
Under  these  amendments,  small 
business  issuers  are  permitted  to 
register  securities  on  Forms  S-2,  S-3  and 
S-8  if  they  otherwise  meet  the  eligibility 
requirements  for  use  of  those  forms.’® 
References  in  those  forms  to  the 
disclosure  requirements  of  Regulation  S- 
K  will  be  deemed  to  be  references  to 
Regulation  S-B  for  small  business 
issuers.  With  respect  to  the  continuous 
reporting  eligibility  requirements  of 
Forms  S-2  and  S-3,  the  SB  series  of 
periodic  reports  filed  by  small  business 
issuers  are  deemed  to  satisfy  those 
requirements. 


”The  proposed  inclusion  of  a  small  business 
issuer  in  Form  S-3  is  intended  to  recognize  the 
potential  use  of  that  Form  by  small  business  issuers 
for  offerings  which  do  not  require  the  non-affiliated 
public  float  speciHed  in  General  Instruction  B.l.  to 
Form  S-3;  primary  offerings  of  debt  and  non¬ 
convertible  preferred  securities,  secondary 
oBerings,  rights  offerings,  dividend  or  interest 
reinvestment  plans,  and  conversions  or  warrants. 


Form  S-4,  the  Securities  Act 
registration  form  for  business 
combinations,  has  been  amended  as 
proposed  to  permit  its  use  by  small 
business  issuers  through  satisfaction  of 
the  Regulation  S-B  requirements.*®  Form 
S-4  is  available  to  Form  S-2  eligible 
small  business  issuers  which  are 
registering  securities  or  are  being 
acquired  in  the  business  combination 
transaction. 

e.  Form  8-K  Revisions.  As  proposed, 
an  instruction  has  been  added  to  Item  7 
of  Form  B-K,  which  requires  the  filing  of 
historical  and  pro  forma  financial 
statements  for  significant  business 
acquisitions.  Item  7  refers  to  Regulation 
S-X  for  the  determination  of  the  periods 
for  which  the  Hnancial  statements  are 
required.  A  parallel  instruction  is 
included  in  Form  SB-2  but  the  criteria 
for  significance  and  the  periods  for 
which  financial  statements  are  required 
differ  from  Regulation  S-X.  The 
amendments  incorporate  an  instruction 
in  Form  8-K  cross  referencing  financial 
statement  requirements  in  Regulation  S- 
B.  which  track  the  standard  of 
significance  which  is  found  in  Form  SB- 
2,  and  derived  from  Form  S-18. 

E.  Amendments  to  Rules  Under  Trust 
Indenture  Act 

The  Commission  has  adopted  the 
proposed  amendments  to  rules  under  the 
Trust  Indenture  Act  that  parallel  the 
limited  offering  exemptions  discussed 
above.  Specifically,  Rule  4a-l  has  been 
amended  to  increase  to  $5  million  the 
aggregate  principal  amount  of  securities 
that  may  be  issued  without  an 
indenture.*’  The  Commission  also  has 
adopted  new  Rule  4a-2  to  exempt  from 
compliance  with  the  Trust  Indenture  Act 
any  offering  of  debt  securities  that  is 
exempt  from  registration  under 
Regulation  A.  Former  Rule  4a-2  has 
been  redesignated  as  Rule  4a-3  and 
amended  to  increase  to  $10  million  the 


“Form  SB-2  will  be  available  only  in  "for  cash" 
offerings  of  securities.  Accordingly,  small  business 
issuers  wishing  to  enter  business  combination 
transactions  which  involve  the  olTer  and  sale  of 
securities  will  continue  to  be  required  to  register 
those  transactions  on  Form  S-4  or  Form  S-1.  Small 
business  issuers  using  Form  S-1  are  subject  to  the 
disclosure  requirements  of  Regulation  S-K.  Small 
business  issuers  engaged  in  roll-up  transactions  on 
Form  S-4  are  also  required  to  furnish  the  disclosure 
required  by  Item  901  et  seq.  of  Regulation  S-K.  See 
Securities  Act  Release  No.  6922,  n.15  (October  30, 
1991). 

"See  Rule  4a-l  [17  CFR  260.4a-l]  promulgated 
under  section  304(a)(8)  of  the  Trust  Indenture  Act. 
Section  304(a)(8)  exempts  from  the  provisions  of  the 
Trust  Indenture  Act  any  security  issued  otherwise 
than  under  an  indenture.  This  exemption  is  limited 
within  a  12-month  period  to  the  $5  million  amount  of 
securities  specified  in  section  3(b)  of  the  Securities 
Act,  or  such  lesser  amount  as  the  Commission  shall 
establish  by  rule.  Rule  4a-l  currently  limits  the 
section  304(a)(8)  exemption  to  $2,000,000. 


aggregate  principal  amount  of  debt 
securities  that  may  be  issued  under  an 
indenture  which  need  not  be  qualified 
under  the  Act.*®  Technical  amendments 
also  were  made  in  order  to  permit 
Canadian  issuers  of  debt  securities  to 
use  a  Canadian  trustee  in  connection 
with  a  qualihed  indenture.*®  Small 
business  issuers  are  reminded  that  an 
indenture,  pursuant  to  which  registered 
debt  securities  are  offered,  should  be 
filed  as  an  exhibit  to  the  registration 
statement.*^ 

F.  Other  Amendments 

The  Commission  has  adopted  an 
amendment  to  Rule  481(b)(2)  which 
requires  a  red-inked  legend  to  be  placed 
on  a  preliminary  prospectus  and  a 
prospectus  used  in  connection  with  Rule 
430A  to  delete  the  reference  to  red  ink. 
Thus  the  information  required  by  Rule 
481(b)(2)  may  be  in  any  color  ink. 

G.  Availability  of  the  Final  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis, 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,**  regarding 
the  rules  adopted  today.  This  analysis 
indicates  that  the  revisions  should  aid 
small  businesses  in  their  efforts  to  raise 
capital  while  being  consonant  with  the 
needs  of  and  the  protection  of  investors. 
The  amendments  are  designed  to 
minimize  costs  but  do  not  sacrifice  the 
important  concerns  of  investors.  A  copy 
of  the  Final  Regulatory  Flexibility 
Analysis  may  be  obtained  from  Twanna 


“See  Rule  4a-2  [17  CFR  260.4a-2]  promulgated 
under  section  304(a)(9)  of  the  Trust  Indenture  Act. 
'The  rights  of  the  holders  of  the  securities  issued 
would  be  evidenced  by  the  instrument  sold  to  the 
holder  and  contract  (indenture)  under  which  that 
instrument  was  issued.  See  Division  of  Corporation 
Finance  interpretive  letter  to  Allied-Carson 
Corporation  (February  12, 1976)  with  respect  to  debt 
securities  issued  without  qualification  of  an 
indenture  in  reliance  upon  Section  304|a)(9)  of  the 
Trust  Indenture  Act: 

Among  the  provisions  which  we  believe  should  be 
included  in  the  indenture  are  the  usual  covenants, 
events  of  default,  and  the  procedures  by  which  the 
collective  rights  of  security  holders  may  be 
enforced.  Although  it  is  possible  that  a  provision  for 
the  enforcement  of  collective  rights  might  be 
effected  without  providing  an  indenture  trustee,  as  a 
practical  matter  such  collective  rights  are  best 
enforced  by  a  trustee  who  is  accorded  speciRc 
powers  for  this  purpose.  Such  trustee  need  not  meet 
the  qualification  and  conflict  requirements  of 
section  310  of  the  1939  Act. 

“Specifically,  Trust  Indenture  Act  Rules  4d-9 
and  lOa-5  were  amended  to  add  Form  SB-2  to  the 
list  of  forms  pursuant  to  which  offerings  of  debt 
securities  with  a  Canadian  trustee  may  be  made. 

"The  indenture,  which  is  an  *'[i)nstrument 
affecting  the  rights  of  security  holders,”  is  required 
to  be  filed  as  an  exhibit  to  the  registration  statement 
by  Item  601(b)(4)  of  Regulation  S-K  [17  CFR 
229.601(b)(4)j. 

“5U.S.C.  604. 
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M.  Young,  Office  of  Small  Business 
Policy,  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 

450  Fifth  Street,  NW.,  Stop  7-8, 
Washington,  DC  20549,  (202)  272-2644. 

H.  Cost-Benefit  Analysis 

No  specihc  empirical  data  was 
submitted  in  response  to  the 
Commission’s  invitation  to  provide 
information  on  the  costs  and  benefits  of 
the  proposed  revisions.  However,  the 
vast  majority  of  the  public  commenters 
were  of  the  view  that  the  proposals  if 
adopted  would  work  some  cost  savings 
to  issuers  that  chose  to  use  the  new 
procedures:  further  that  investors  would 
have  adequate  safeguards  in  the  new 
system. 

/.  Certain  Other  Findings 

As  required  by  section  23(a)  of  the 
Exchange  Act,  the  Commission  has 
specifically  considered  the  impact  that 
these  rulemaking  actions  would  have  on 
competition  and  has  concluded  that  they 
would  not  impose  a  signiHcant  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

The  Commission  finds,  in  accordance 
with  section  553(b)  of  the 
Administrative  Procedure  Act  that  the 
action  taken  with  respect  to  certain 
delegations  of  authority  to  the  Director 
of  the  Division  of  Corporation  Finance 
and  the  Regional  Administrators  relate 
solely  to  agency  organization,  procedure 
or  practice,  and  that  such  section  makes 
unnecessary  the  notice  and  prior 
!  publication  ordinarily  required  by  the 
Act." 

/.  Effective  Date 

\  The  rules  and  forms  relating  to  the 

I  integrated  registration  and  reporting 

system  for  small  business  issuers  as 
well  as  the  revisions  to  Rule  504  of 
Regulation  D  and  Regulation  A  are 
effective  August  13, 1992.  Pursuant  to  5 
U.S.C  553(d)(1),  immediate  effectiveness 
I  is  appropriate  because  the  rules  being 
adopted  grant  new  exemptions  and 
.  relieve  restrictions  for  small  business 

;  issuers  and  certain  securities  offerings, 

i  The  benefits  of  this  system  to  both 
(  persons  subject  to  the  federal  securities 
S  laws  as  well  as  potential  investors 
\  should  be  available  at  the  earliest 

j|  possible  time. 

(III.  Statutory  Basis,  Text  of  Proposals 
and  Authority 

The  amendments  to  the  Commission’s 
rules  and  forms, are  being  adopted 
pursuant  to  sections  3(b),  6, 7,  8, 10,  and 


“5U.S.C.  553(b). 
•’’5  U.S.C.  553, 


19(a)  of  the  Securities  Act,  Sections  12, 

13, 15(d)  and  23(a)  of  the  ^change  Act, 
and  Sections  304(a)(8),  304(a)(9),  304(d) 
and  319  of  the  Trust  Indenture  Act. 

List  of  Subjects 

17  CFR  Parts  200,  228,  229,  230,  239,  240 
and  249 

Organization  and  program 
management.  Reporting  and 
recordkeeping  requirements.  Securities. 

17  CFR  Parts  260 

Trusts  and  trustees. 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  200— ORGANIZATION; 

CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  778,  78d-l.  78d-2,  78w. 
79t,  77ss8,  80a-37,  80b-ll,  unless  otherwise 
noted. 

2.  By  revising  paragraph  (c)  of 
§  200.30-1  to  read  as  follows: 

§  200-30-1  Delegation  of  authority  to 
Director  of  Division  of  Corporation  Finance. 
«  *  ♦  *  « 

(c)  With  respect  to  the  Securities  Act 
of  1933  (15  U.S.C.  77a.  et  seq.)  and 
Regulation  A  thereunder  (§  230.251,  et 
seq.  of  this  chapter): 

(1)  to  authorize  the  granting  of 
applications  under  Rule  262  (§  230.262  of 
this  chapter)  upon  a  showing  of  good 
cause  that  it  is  not  necessary  under  the 
circumstances  that  an  exemption  under 
Regulation  A  be  denied; 

(2)  to  authorize  the  issuance  of  orders 
qualifying  offering  statements  pursuant 
to  Rule  252(g)  (§  230.252(g)  of  this 
chapter):  and 

(3)  to  issue  orders  declaring  offering 
statements  withdrawn  or  abandoned 
pursuant  to  Rule  259  (§  230.259  of  this 
chapter). 

*  «  *  «  « 

3.  By  revising  paragraph  (b)  of 
§  200.30-6  to  read  as  follows: 

§  200.30-6  Delegation  of  authority  to 
Regional  Administrators. 
***** 

(b)  With  respect  to  the  Securities  Act 
of  1933, 15  U.S.C.  77a  et  seq.  and 
Regulation  A  thereunder,  §  230.251  et 
seq.  of  this  chapter,  the  same  authority 
as  that  delegated  to  the  Director  of  the 
Division  of  Corporation  Finance  in 
paragraphs  (c)(2)  and  (c)(3)  of  §  200.30- 
1. 

***** 

4.  Part  228  is  added  to  read  as  follows: 


PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

Subpart  A— Regulation  S-B 

§  228.10  (Item  10)  General. 

§  228.101  (Item  101)  Description  of  Business. 

§  228.102  (Item  102)  Description  of  Property. 

§  228.103  (Item  103}  Legal  Proceedings. 

§  228.201  (Item  201)  Market  for  Common 
Equity  and  Related  Stockholder  Matters. 

§  228.202  (Item  202)  Description  of 
Securities. 

§  228.303  (Item  303)  Management’s 
Discussion  and  Analysis  or  Plan  of 
Operation. 

§  228.304  (Item  304)  Changes  In  and 
Disagreements  With  Accountants  on 
Accounting  and  Financial  Disclosure. 

§  228.310  (Item  310)  Financial  Statements. 

§  228.401  (Item  401)  Directors,  Executive 
Officers,  Promoters  and  Control  Persons. 

§  228.402  (Item  402)  Executive 
Compensation. 

§  228.403  (Item  403)  Security  Ownership  of 
Certain  Beneficial  Owners  and 
Management. 

§  228.404  (Item  404)  Certain  Relationships 
and  Related  Transactions. 

§  228.405  (Item  405)  Compliance  With 
Section  16(a)  of  the  Exchange  Act. 

§  228.501  (Item  501)  Front  of  Registration 
Statement  and  Outside  Front  Cover  of 
Prospectus. 

§  228.502  (Item  502)  Inside  Front  and 

Outside  Back  Cover  Pages  of  Prospectus. 
§  228.503  (Item  503)  Summary  Information 
and  Risk  Factors. 

S  228.504  (Item  504)  Use  of  Proceeds. 

§  228.505  (Item  505)  Determination  of 
Offering  Price. 

§  228.506  (Item  506}  Dilution. 

§  228.507  (Item  507)  Selling  Security 
Holders. 

§  228.508  (Item  508]  Plan  of  Distribution. 

§  228.509  (Item  509)  Interest  of  Named 
Experts  and  Counsel. 

§  228.510  (Item  510)  Disclosure  of 

Commission  Position  on  Indemnification 
for  Securities  Act  Liabilities. 

§  228.511  (Item  511)  Other  Expenses  of 
Issuance  and  Distribution. 

§  228.512  (Item  512]  Undertakings. 

§  228.601  (Item  601)  Exhibits. 

§  228.701  (Item  701)  Recent  Sales  of 
Unregistered  Securities. 

§  228.702  (Item  702)  Indemnification  of 
Directors  and  Ofhcers. 

Authority;  15  U.S.C.  77e,  77f,  77g,  77h.  77j. 
77k.  778,  77aa|25|.  77aa[2Jd],  77ddd.  77eee, 
77ggg,  77hhh,  77jjj,  77nnn.  77888,  781.  78m. 

78n.  780,  78w,  80a-8.  80a-29, 80a-30.  80a-37, 
80b-ll,  unless  otherwise  noted. 

§§228.10  (Item  10)  General. 

(a)  Application  of  Regulation  S-B. 
Regulation  S-B  is  the  source  of 
disclosure  requirements  for  “small 
business  issuer’’  filings  under  the 
Securities  Act  of  1933  (the  “Securities 
Act”)  and  the  Securities  Exchange  Act 
of  1934  (the  “Exchange  Act”). 

(1)  Definition  of  small  business  issuer. 
A  small  business  issuer  is  defined  as  a 
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company  that  meets  all  of  the  following 
criteria: 

(1)  has  revenues  of  less  than 
$25,000,000; 

(ii)  is  a  U.S.  or  Canadian  issuer; 

(iii)  is  not  an  investment  company; 
and 

(iv)  if  a  majority  owned  subsidiary, 
the  parent  corporation  is  also  a  small 
business  issuer. 

Provided  however,  that  an  entity  is 
not  a  small  business  issuer  if  it  has  a 
public  float  (the  aggregate  market  value 
of  the  issuer’s  outstanding  securities 
held  by  non-affiliates)  of  $25,000,000  or 
more. 

Note:  The  public  float  of  a  reporting 
company  shall  be  computed  by  use  of  the 
price  at  which  the  stock  was  last  sold,  or  the 
average  of  the  bid  and  asked  prices  of  such 
stock,  on  a  date  within  60  days  prior  to  the 
end  of  its  most  recent  fiscal  year.  The  public 
float  of  a  company  filing  an  initial 
registration  statement  under  the  Exchange 
Act  shall  be  determined  as  of  a  date  within 
60  days  of  the  date  the  registration  statement 
is  filed.  In  the  case  of  an  initial  public 
offering  of  securities,  public  float  shall  be 
computed  on  the  basis  of  the  number  of 
shares  outstanding  prior  to  the  offering  and 
the  estimated  public  offering  price  of  the 
securities. 

(2)  Entering  and  Exiting  the  Small 
Business  Disclosure  System,  (i)  A 
company  that  meets  the  definition  of 
small  business  issuer  may  use  Form  SB- 
2  for  registration  of  its  securities  under 
the  Securities  Act;  Form  10-SB  for 
registration  of  its  securities  under  the 
Exchange  Act;  and  Forms  10-KSB  and 
10-QSB  for  its  annual  and  quarterly 
reports. 

(ii)  For  a  non-reporting  company 
entering  the  disclosure  system  for  the 
first  time  either  by  filing  a  registration 
statement  under  the  Securities  Act  on 
Form  SB-2  or  a  registration  statement 
under  the  Exchange  Act  on  Form  10-SB, 
the  determination  as  to  whether  a 
company  is  a  small  business  issuer  is 
made  with  reference  to  its  revenues 
during  its  last  fiscal  year  and  public 
float  as  of  a  date  within  60  days  of  the 
date  the  registration  statement  is  filed. 
See  Note  to  paragraph  (a)  of  this  Item. 

(iii)  Once  a  small  business  issuer 
becomes  a  reporting  company  it  will 
remain  a  small  business  issuer  until  it 
exceeds  the  revenue  limit  or  the  public 
float  limit  at  the  end  of  two  consecutive 
years.  For  example,  if  a  company 
exceeds  the  revenue  limit  for  two 
consecutive  years,  it  will  no  longer  be 
considered  a  small  business.  However, 
if  it  exceeds  the  revenue  limit  in  one 
year  and  the  next  year  exceeds  the 
public  float  limit,  but  not  the  revenue 
limit,  it  will  still  be  considered  a  small 
business.  See  Note  to  paragraph  (a)  of 
this  Item. 


(iv)  A  reporting  company  that  is  not  a 
small  business  company  must  meet  the 
definition  of  a  small  business  issuer  at 
the  end  of  two  consecutive  fiscal  years 
before  it  will  be  considered  a  small 
business  issuer  for  purposes  of  using 
Form  SB-2,  Form  10-SB,  Form  10-KSB 
and  Form  10-QSB.  See  Note  to 
paragraph  (a)  of  this  Item. 

(v)  The  determination  as  to  the 
reporting  category  (small  business  issuer 
or  other  issuer)  made  for  a  non-reporting 
company  at  the  time  it  enters  the 
disclosure  system  governs  all  reports 
relating  to  the  remainder  of  the  fiscal 
year,  l^e  determination  made  for  a 
reporting  company  at  the  end  of  its 
fiscal  year  governs  all  reports  relating  to 
the  next  fiscal  year.  An  issuer  may  not 
change  from  one  category  to  another 
with  respect  to  its  reports  under  the 
Exchange  Act  for  a  single  fiscal  year.  A 
company  may,  however,  choose  not  to 
use  a  Form  SB-2  for  a  registration  under 
the  Securities  Act. 

(b)  Definitions  of  terms. 

(1)  Common  Equity — means  the  small 
business  issuer's  common  stock.  If  the 
small  business  issuer  is  a  limited 
partnership,  the  term  refers  to  the  equity 
interests  in  the  partnership. 

(2)  Public  market— no  public  market 
shall  be  deemed  to  exist  unless,  within 
the  past  60  business  days,  both  bid  and 
asked  quotations  at  fixed  prices 
(excluding  “bid  wanted”  or  "offer 
wanted”  quotations)  have  appeared 
regularly  in  any  established  quotation 
system  on  at  least  half  of  such  business 
days.  Transactions  arranged  without  the 
participation  of  a  broker  or  dealer 
functioning  as  such  are  not  indicative  of 
a  “public  market.” 

(3)  Reporting  company — means  a 
company  that  is  obligated  to  file 
periodic  reports  with  the  Securities  and 
Exchange  Commission  under  section 
15(d)  or  13(a)  of  the  Exchange  Act.’ 

(4)  Small  business  issuer — refers  to 
the  issuer  and  all  of  its  consolidated 
subsidiaries. 

(c)  Preparipg  the  disclosure  document. 
(1)  The  purpose  of  a  disclosure 
document  is  to  inform  investors.  Hence, 
information  should  be  presented  in  a 
clear,  concise  and  understandable 
fashion.  Avoid  unnecessary  details, 
repetition  or  the  use  of  technical 
language.  The  responses  to  the  items  of 
this  Regulation  should  be  brief  and  to 
the  point 

(2)  Small  business  issuers  should 
consult  the  General  Rules  and 
Regulations  under  the  Securities  Act 
and  Exchange  Act  for  requirements 
concerning  Uie  preparation  and  filing  of 
documents.  Small  business  issuers 
should  be  aware  that  there  are  special 
rules  concerning  such  matters  as  the 


kind  and  size  of  paper  that  is  allowed 
and  how  filings  should  be  bound.  These 
special  rules  are  located  in  Regulation  C 
of  the  Securities  Act  (17  CFR  230.400  et 
seq.)  and  in  Regulation  12B  of  the 
Exchange  Act  (17  CFR  240.12b-l  et  seq.). 

(d)  Commission  policy  on  projections. 
The  Commission  encourages  the  use  of 
management’s  projections  of  future 
economic  performance  that  have  a 
reasonable  basis  and  are  presented  in 
an  appropriate  format.  The  guidelines 
below  set  forth  the  Commission’s  views 
on  important  factors  to  be  considered  in 
preparing  and  disclosing  such 
projections.  (See  also  17  CFR  230.175 
and  240.3b-6). 

(1)  Basis  for  projections.  Management 
has  the  option  to  present  in  Commission 
filings  its  good  faith  assessment  of  a 
small  business  issuer’s  future 
performance.  Management,  however, 
must  have  a  reasonable  basis  for  such 
an  assessment.  An  outside  review  of 
management’s  projections  may  furnish 
additional  support  in  this  regard.  If 
management  decides  to  include  a  report 
of  such  a  review  in  a  Commission  filing, 
it  should  also  disclose  the  qualifications 
of  the  reviewer,  the  extent  of  the  review, 
the  relationship  between  the  reviewer 
and  the  registrant,  and  other  material 
factors  concerning  the  process  by  which 
any  outside  review  was  sought  or 
obtained.  Moreover,  in  the  case  of  a 
registration  statement  under  the 
Securities  Act,  the  reviewer  would  be 
deemed  an  expert  and  an  appropriate 
consent  must  be  filed  with  the 
registration  statement. 

(2)  Format  for  projections. 
Traditionally,  projections  have  been 
given  for  three  financial  items  generally 
considered  to  be  of  primary  importance 
to  investors  (revenues,  net  income  (loss) 
and  earnings  (loss)  per  share), 
projection  information  need  not 
necessarily  be  limited  to  these  three 
items.  However,  management  should 
take  care  to  assure  that  the  choice  of 
items  projected  is  not  susceptible  to 
misleading  inferences  throu^  selective 
projection  of  only  favorable  items.  It 
generally  would  be  misleading  to 
present  sales  or  revenue  projections 
without  one  of  the  foregoing  measures  of 
income.  The  period  that  appropriately 
may  be  covered  by  a  projection  depends 
to  a  large  extent  on  the  particular 
circumstances  of  the  company  involved. 
For  certain  companies  in  certain 
industries,  a  projection  covering  a  two 
or  three  year  period  may  be  entirely 
reasonable.  Other  companies  may  not 
have  a  reasonable  basis  for  projections 
beyond  the  current  year. 

(3)  Investor  understanding. 

Disclosures  accompanying  ^e 


/ 
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which  may  be  placed  on  any  one  piece 
of  propety. 

(2)  Investments  in  real  estate 
mortgages.  Indicate  the  types  of 
mortgages,  for  example,  first  or  second 
mortgages,  and  the  types  of  properties 
subject  to  mortgages  in  which  the  small 
business  issuer  intends  to  invest,  for 
example,  single  family  dwellings, 
apartment  buildings,  office  buildings, 
unimproved  land,  and  the  nature  of  any 
guarantees  or  insurance.  Describe  each 
type  of  mortgage  activity  in  which  the 
small  business  issuer  intends  to  engage 
such  as  originating,  servicing  and 
warehousing,  and  the  portfolio  turnover 
policy. 

(3)  Securities  of  or  interests  in 
persons  primarily  engaged  in  real  estate 
activities.  Indicate  the  types  of 
securities  in  which  the  small  business 
issuer  may  invest,  for  example,  common 
stock,  interest  in  real  estate  investment 
trusts,  partnership  interests.  Iiuiicate  the 
primary  activities  of  persons  in  which 
the  small  business  issuer  will  invest, 
such  as  mortgage  sales,  investments  in 
developed  or  undeveloped  properties 
and  state  the  investment  policies  of  such 
persons. 

(c)  Description  of  Real  Estate  and 
Operating  Data 

This  information  shall  be  furnished 
separately  for  each  property  the  book 
value  of  which  amounts  to  ten  percent 
or  more  of  the  total  assets  of  the  small 
business  issuer  and  its  consolidated 
subsidiaries  for  the  last  fiscal  year.  With 
respect  to  other  properties,  the 
information  shall  be  given  by  such 
classes  or  groups  and  in  such  detail  as 
will  reasonably  convey  the  information 
required. 

(1)  Describe  the  general  character  and 
location  of  all  materially  important 
properties  held  or  intended  to  be 
acquired  by  or  leased  to  the  small 
business  issuer  and  describe  the  present 
or  proposed  use  of  such  properties  and 
their  suitability  and  adequacy  for  such 
use.  Properties  not  yet  acquired  shall  be 
identifi^  as  such. 

(2)  State  the  nature  of  the  small 
business  issuer's  title  to,  or  other 
interest  in  such  properties  and  the 
nature  and  amount  of  all  material 
mortgages,  liens  or  encumbrances 
against  such  properties.  Disclose  the 
current  principal  amount  of  each 
material  encumbrance,  interest  and 
amortization  provisions,  prepayment 
provisions,  maturity  date  and  the 
balance  due  at  maturity  assumii^  no 
prepayments. 

(3)  Outline  briefly  the  principal  terms 
of  any  lease  of  any  of  such  properties  or 
any  opticm  mr  contract  to  purchase  or 
sell  any  of  such  properties. 


(4)  Outline  briefly  any  proposed 
program  for  the  renovation, 
improvement  or  development  of  such 
properties,  including  die  estimated  cost 
thereof  and  the  metihod  of  financing  to 
be  used.  H  diere  are  no  present  plans  for 
the  improvement  or  development  of  any 
unimproved  or  undeveloped  property,  so 
state  and  indicate  the  purpose  for  which 
the  property  is  to  be  held  or  acquired. 

(5)  Describe  the  general  competitive 
conditions  to  which  the  properties  are  or 
may  be  subject. 

(6)  Include  a  statement  as  to  whether, 
in  the  opinion  of  the  management  of  the 
small  business  issuer,  the  properties  are 
adequately  covered  by  insurance. 

(7)  With  respect  to  each  improved 
property  which  is  separately  described, 
provide  the  following  in  addition  to  the 
above: 

(i)  Occupancy  rate: 

(ii)  Number  of  tenants  occupying  ten 

percent  or  more  of  the  rentable 
square  footage  and  principal  nature 
of  business  of  each  such  tenant  and 
the  principal  provisions  of  each  of 
their  leases; 

(iii)  Principal  business,  occupations  and 
professions  carried  on  in,  or  from 
the  building; 

(iv)  The  average  effective  annual  rental 
pet  square  foot  or  unit; 

(v)  Schedule  of  the  lease  expirations  for 

each  of  the  ten  years  starting  with 
the  year  in  which  the  registration 
statement  is  filed,  stating: 

(A)  the  number  of  tenants  whose 
leases  will  expire, 

(B)  the  total  area  in  square  feet 
covered  by  such  leases, 

(C)  the  annual  rental  represented  by 
such  leases,  and 

(D)  the  percentage  of  gross  annual 
rental  represented  by  such  leases; 

(vi)  Each  of  the  properties  and 
components  thereof  upon  which 
depreciation  is  taken,  setting  forth 
the: 

(A)  federal  tax  basis, 

(B)  rate, 

(C)  method,  and 

(D)  life  claimed  with  respect  to  such 
property  or  component  thereof  for 
purposes  of  depreciation; 

(vii)  The  realty  tax  rate,  annual  realty 
taxes  and  estimated  taxes  on  any 
proposed  improvements. 

Instruction 

If  the  small  business  issuer  has  a 
number  of  properties,  the  information 
may  be  given  in  tabular  form. 

§228.103  103)  Legal  ProcMcNnss. 

(a)  If  a  small  business  issuer  is  a  party 
to  any  pending  legal  fHoceeding  (or  its 
property  is  the  subject  of  a  pending  legal 
proceeding),  give  the  following 


information  (no  information  is  necessary 
as  to  routine  litigation  that  is  incidental 
to  the  business): 

(1)  name  of  court  or  agency  where 
proceeding  is  pending; 

(2)  date  proceeding  began; 

(3)  principal  parties; 

(4)  description  of  facts  underlying  the 
proceedings;  and 

(5)  relief  sought. 

(b)  Include  the  information  called  for 
by  paragraphs  (a)  (1)  dirough  (5)  of  this 
Item  for  any  proceeding  that  a 
governmental  authority  is  contemplating 
(if  the  smaU  business  issuer  is  aware  of 
the  proceeding). 

Instructions  to  Item  103 

1.  A  proceeding  that  primarily 
involves  a  claim  for  damages  does  not 
need  to  be  described  if  the  amount 
involved,  exclusive  of  interest  and  costs, 
does  not  exceed  10%  of  the  current 
assets  of  the  small  business  issuer.  If 
any  proceeding  presents  the  same  legal 
and  factual  issues  as  other  proceedings 
pending  or  known  to  be  contemplated, 
the  amount  involved  in  such  other 
proceedings  shall  be  included  in 
computing  such  percentage. 

2.  The  following  types  of  proceedings 
with  respect  to  the  registrant  are  not 
“routine  litigation  incidental  to  the 
business"  and,  notwithstanding 
instruction  1  of  this  Item,  must  be 
described:  banlqiiptcy,  receivership,  or 
similar  proceeding. 

3.  Any  proceeding  that  involves 
federal,  state  or  local  environmental 
laws  must  be  described  if  it  is  material; 
involves  a  damages  claim  for  more  than 
10%  of  the  current  assets  of  the  issuer;  or 
potentially  involves  more  than  $100,000 
in  sanctions  and  a  governmental 
authority  is  a  party. 

4.  Disclose  any  material  proceeding  to 
which  any  (firector,  officer  or  affiliate  of 
the  issuer,  any  owner  of  record  or 
beneficially  of  more  than  5%  of  any 
class  of  voting  securities  of  the  small 
business  issuer,  or  security  holder  is  a 
party  adverse  to  the  small  business 
issuer  or  has  a  material  interest  adverse 
to  the  small  business  issuer. 

§228.201  (Item  201)  Market  for  Common 
Equity  and  Related  Stockholder  Matters. 

(a)  Market  information.  (1)  Identify 
the  principal  market  or  markets  where 
the  small  business  issuer’s  common 
equity  is  traded.  If  there  is  no  public 
trading  market,  so  state. 

(i)  If  the  principal  maricet  for  the  small 
business  issuer’s  common  equity  is  an 
exchange,  give  die  high  and  low  sales 
prices  for  each  quarter  within  the  last 
two  fiscal  years  and  any  subsequent 
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interim  period  for  which  financial 
statements  are  required  by  Item  310(b). 

(ii)  If  the  principal  market  is  not  an 
exchange,  give  the  range  of  high  and  low 
bid  information  for  the  small  business 
issuer's  common  equity  for  each  quarter 
within  the  last  two  fiscal  years  and  any 
subsequent  interim  period  for  which 
financial  statements  are  required  by 
Item  310(b].  Show  the  source  of  the  high 
and  low  bid  information.  If  over-the- 
counter  market  quotations  are  provided, 
also  state  that  the  quotations  reflect 
inter-dealer  prices,  without  retail  mark¬ 
up,  mark-down  or  commission  and  may 
not  represent  actual  transactions. 

(2)  If  the  information  called  for  by 
‘  paragraph  (a)  of  this  Item  is  being 
presented  in  a  registration  statement 
relating  to  a  class  of  common  equity  for 
which  at  the  time  of  filing  there  is  no 
established  public  trading  market, 
indicate  the  amount(s)  of  common 
equity: 

(1)  that  is  subject  to  outstanding 
options  or  warrants  to  purchase,  or 
securities  convertible  into,  common 
equity  of  the  registrant; 

(ii)  that  could  be  sold  pursuant  to  Rule 
144  under  the  Securities  Act  or  that  the 
registrant  has  agreed  to  register  under 
the  Securities  Act  for  sale  by  security 
holders;  or 

(iii)  that  is  being  or  has  been  proposed 
to  be,  publicly  offered  by  the  registrant 
unless  such  common  equity  is  being 
offered  pursuant  to  an  employee  benefit 
plan  (or  dividend  reinvestment  plan), 
the  offering  of  which  could  have  a 
material  effect  on  the  market  price  of 
the  registrant’s  common  equity. 

(b)  Holders.  Give  the  approximate 
number  of  holders  of  record  of  each 
class  of  common  equity. 

(c)  Dividends.  (1)  Discuss  any  cash 
dividends  declared  on  each  class  of 
common  equity  for  the  last  two  fiscal 
years  and  in  any  subsequent  period  for 
which  financial  information  is  required. 

(2)  Describe  any  restrictions  that  limit 
the  ability  to  pay  dividends  on  common 
equity  or  that  are  likely  to  do  so  in  the 
future. 

Instruction 

Canadian  issuers  should,  in  addition 
to  the  information  called  for  by  this 
Item,  provide  the  information  in  Item 
201(a)(l)(iv)  of  Regulation  S-K  and 
Instruction  4  thereto. 

§  228.202  (Item  202)  Description  of 
Securities. 

(a)  Common  or  Preferred  Stock. 

(1)  If  the  small  business  issuer  is 
offering  common  equity,  describe  any 
dividend,  voting  and  preemption  rights. 

(2)  If  the  small  business  issuer  is 
offering  preferred  stock,  describe  the 


dividend,  voting,  conversion  and 
liquidation  rights  as  well  as  redemption 
or  sinking  fund  provisions. 

(3)  Describe  any  other  material  rights 
of  common  or  preferred  stockholders. 

(4)  Describe  any  provision  in  the 
charter  or  by-laws  that  would  delay, 
defer  or  prevent  a  change  in  control  of 
the  small  business  issuer. 

(b)  Debt  Securities, 

(1)  If  the  small  business  issuer  is 
offering  debt  securities,  describe  the 
maturity  date,  interest  rate,  conversion 
or  redemption  features  and  sinking  fund 
requirements. 

(2)  Describe  all  other  material 
provisions  giving  or  limiting  the  rights  of 
debtholders.  For  example,  describe 
subordination  provisions,  limitations  on 
the  declaration  of  dividends,  restrictions 
on  the  issuance  of  additional  debt, 
maintenance  of  asset  ratios,  etc. 

(3)  Give  the  name  of  any  trustee(s) 
designated  by  the  indenture  and 
describe  the  circumstances  under  which 
the  trustee  must  act  on  behalf  of  the 
debtholders. 

(4)  Discuss  the  tax  effects  of  any 
securities  offered  at  an  "original  issue 
discount." 

(c)  Other  Securities  To  Be  Registered. 
If  the  small  business  issuer  is  registering 
other  securities,  provide  similar 
information  concerning  the  material 
provisions  of  those  securities. 

§  228.303  (item  303)  Management's 
Discussion  and  Analysis  or  Plan  of 
Operation. 

Small  business  issuers  that  have  not 
had  revenues  from  operations  in  each  of 
the  last  two  fiscal  years,  or  the  last 
fiscal  year  and  any  interim  period  in  the 
current  fiscal  year  for  which  financial 
statements  are  furnished  in  the 
disclosure  document,  shall  provide  the 
information  in  paragraph  (a)  of  this  Item. 
All  other  issuers  shall  provide  the 
information  in  paragraph  (b)  of  this 
Item. 

(a)  Plan  of  Operation. 

(1)  Describe  the  small  business 
issuer's  plan  of  operation  for  the  next 
twelve  months.  This  description  should 
include  such  matters  as: 

(i)  a  discussion  of  how  long  the  small 
business  issuer  can  satisfy  its  cash 
requirements  and  whether  it  will  have  to 
raise  additional  funds  in  the  next  twelve 
months; 

(ii)  a  summary  of  any  product 
research  and  development  that  the  small 
business  issuer  will  perform  for  the  term 
of  the  plan; 

(iii)  any  expected  purchase  or  sale  of 
plant  and  significant  equipment;  and 

(iv)  any  expected  significant  changes 
in  the  number  of  employees. 


(b)  Management's  Discussion  and 
Analysis  of  Financial  Condition  and 
Results  of  Operations. 

(1)  Full  fiscal  years.  Discuss  the  s.mall 
business  issuer’s  financial  condition, 
changes  in  financial  condition  and 
results  of  operations  for  each  of  the  last 
two  Hscal  years.  This  discussion  should 
address  the  past  and  future  financial 
condition  and  results  of  operation  of  the 
small  business  issuer,  with  particular 
emphasis  on  the  prospects  for  the  future. 
The  discussion  should  also  address 
those  key  variable  and  other  qualitative 
and  quantitative  factors  which  are 
necessary  to  an  understanding  and 
evaluation  of  the  small  business  issuer. 

If  material,  the  small  business  issuer 
should  disclose  the  following: 

(1)  Any  known  trends,  events  or 
uncertainties  that  have  or  are 
reasonably  likely  to  have  a  material 
impact  on  the  small  business  issuer’s 
short-term  or  long-term  liquidity: 

(ii)  Internal  and  external  sources  of 
liquidity; 

(iii)  Any  material  commitments  for 
capital  expenditures  and  the  expected 
sources  of  funds  for  such  expenditures; 

(iv)  Any  known  trends,  events  or 
uncertainties  that  have  had  or  that  are 
reasonably  expected  to  have  a  material 
impact  on  the  net  sales  or  revenues  or 
income  from  continuing  operations; 

(v)  Any  signiHcant  elements  of  income 
or  loss  that  do  not  arise  from  the  small 
business  issuer’s  continuing  operations; 

(vi)  The  causes  for  any  material 
changes  from  period  to  period  in  one  or 
more  line  items  of  the  small  business 
issuer's  financial  statements;  and 

(vii)  Any  seasonal  aspects  that  had  a 
material  effect  on  the  financial  condition 
or  results  of  operation. 

(2)  Interim  Periods.  If  the  small 
business  issuer  must  include  interim 
financial  statements  in  the  registration 
statement  or  report,  provide  a 
comparable  discussion  that  will  enable 
the  reader  to  assess  material  changes  in 
financial  condition  and  results  of 
operations  since  the  end  of  the  last 
fiscal  year  and  for  the  comparable 
interim  period  in  the  preceding  year. 

Instructions  to  Item  303 

1.  The  discussion  and  analysis  shall 
focus  specifically  on  material  events 
and  uncertainties  known  to  management 
that  would  cause  reported  financial 
information  not  to  be  necessarily 
indicative  of  future  operating  results  or 
of  future  financial  condition. 

2.  Small  business  issuers  are 
encouraged,  but  not  required,  to  supply 
forward  looking  information.  This  is 
distinguished  from  presently  known  . 
data  which  will  impact  upon  future 
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operating  results,  such  as  known  future 
increases  in  costs  of  labor  or  materials. 
This  latter  data  may  be  required  to  be 
disclosed. 

§  228.304  (Item  304)  Changes  In  and 
Disagreements  With  Accountants  on 
Accounting  and  Financial  Disclosure. 

(a)(1)  If,  during  the  small  business 
issuer’s  two  most  recent  hscal  years  or 
any  later  interim  period,  the  principal 
independent  accountant  or  a  signiHcant 
subsidiary’s  independent  accountant  on 
whom  the  principal  accountant 
expressed  reliance  in  its  report,  resigned 
(or  declined  to  stand  for  re-election)  or 
was  dismissed,  then  the  small  business 
issuer  shall  state: 

(1)  Whether  the  former  accountant 
resigned,  declined  to  stand  for  re- 
election  or  was  dismissed  and  the  date; 

(ii)  Whether  the  principal  accountant’s 
report  on  the  financial  statements  for 
either  of  the  past  two  years  contained 
an  adverse  opinion  or  disclaimer  of 
opinion,  or  was  modified  as  to 
uncertainty,  audit  scope,  or  accounting 
principles,  and  also  describe  the  nature 
of  each  such  adverse-opinion,  disclaimer 
of  opinion  or  modification; 

(iii)  Whether  the  decision  to  change 
accountants  was  recommended  or 
approved  by  the  board  of  directors  or  an 
audit  or  similar  committee  of  the  board 
of  directors;  and 

(iv) (A)  Whether  there  were  any 
disagreements  with  the  former 
accountant,  whether  or  not  resolved,  on 
any  matter  of  accoxmting  principles  or 
practices,  financial  statement  disclosure, 
or  auditing  scope  or  procedure,  which,  if 
not  resolved  to  the  former  accountant’s 
satisfaction,  would  have  caused  it  to 
make  reference  to  the  subject  matter  of 
the  disagreement(s)  in  connection  with 
its  report;  or 

(B)  The  following  information  only  if 
applicable.  Indicate  whether  the  former 
accountant  advised  the  small  business 
issuer  that 

(/)  internal  controls  necessary  to 
develop  reliable  financial  statements 
did  not  exist  or 

(2)  information  has  come  to  the 
attention  of  the  former  accountant 
which  made  the  accountant  unwilling  to 
rely  on  management’s  representations, 
or  unwilling  to  be  associated  with  the 
financial  statements  prepared  by 
management  or 

(2)  the  scope  of  the  audit  should  be 
expanded  significantly,  or  information 
has  come  to  the  accountant’s  attention 
that  the  accountant  has  concluded  will, 
or  if  further  investigated  might, 
materially  impact  the  fairness  or 
reliability  of  a  previously  issued  audit 
report  or  the  underlying  financial 
statements,  or  the  Vandal  statements 


issued  or  to  be  issued  covering  the  fiscal 
period(s)  subsequent  to  the  date  of  the 
most  recent  audited  financial  statements 
(including  information  that  might 
preclude  the  issuance  of  an  unqualified 
audit  repiort),  and  the  issue  was  not 
resolved  to  the  accountant’s  satisfaction 
prior  to  its  resignation  or  dismissal;  and 

(C)  The  subject  matter  of  each  such 
disagreement  or  event  identified  in 
response  to  paragraph  (a)(l)(iv)  of  this 
Item; 

(D)  Whether  any  committee  of  the 
board  of  directors,  or  the  board  of 
directors,  discussed  the  subject  matter 
of  the  disagreement  with  the  former 
accountant;  and 

(E)  Whether  the  small  business  issuer 
has  authorized  the  former  accountant  to 
respond  fully  to  the  inquiries  of  the 
successor  accountant  concerning  the 
subject  matter  of  each  of  such 
disagreements  or  events  and,  if  not, 
describe  the  nature  of  and  reason  for 
any  limitation. 

(2)  If  during  the  period  specified  in 
paragraph  (a)(1)  of  this  Item,  a  new 
accountant  has  been  engaged  as  either 
the  principal  accountant  to  audit  the 
issuer’s  financial  statements  or  as  the 
auditor  of  a  significant  subsidiary  and 
on  whom  the  principal  accoimtant  is 
expected  to  express  reliance  in  its 
report,  identify  the  new  accoimtant  and 
the  engagement  date.  Additionally,  if  the 
issuer  (or  someone  on  its  behalf) 
consulted  the  new  accountant  regarding: 

(i)  The  application  of  accounting 
principles  to  a  specific  completed  or 
contemplated  transaction,  or  the  type  of 
audit  opinion  that  might  be  rendered  on 
the  small  business  issuer’s  financial 
statements  and  either  written  or  oral 
advice  was  provided  that  was  an 
important  factor  considered  by  the  small 
business  issuer  in  reaching  a  decision  as 
to  the  accounting,  auditing  or  financial 
reporting  issue;  or 

(ii)  Any  matter  that  was  the  subject  of 
a  disagreement  or  event  identified  in 
response  to  paragraph  (a)(l)(iv)  of  this 
Item,  then  the  small  business  issuer 
shall: 

(A)  Identify  the  issues  that  were  the 
subjects  of  those  consultations; 

(B)  Briefly  describe  the  views  of  the 
new  accountant  given  to  the  small 
business  issuer  and,  if  written  views 
were  received  by  the  small  business 
issuer,  file  them  as  an  exhibit  to  the 
report  or  registration  statement; 

(C)  State  whether  the  former 
accountant  was  consulted  by  the  small 
business  issuer  regarding  any  such 
issues,  and  if  so,  describe  the  former 
accountant’s  views;  and 

(D)  Request  the  new  accountant  to 
review  the  disclosure  required  by  this 
Item  before  it  is  filed  with  the 


Commission  and  provide  the  new 
accountant  the  opportunity  to  furnish 
the  small  business  issuer  with  a  letter 
addressed  to  the  Ck>mmission  containing 
any  new  information,  clarification  of  the 
small  business  issuer’s  expression  of  its 
views,  or  the  respects  in  which  it  does 
not  agree  with  the  statements  made  in 
response  to  this  Item.  Any  such  letter 
shall  be  filed  as  an  exhibit  to  the  report 
or  registration  statement  containing  the 
disclosure  required  by  this  Item. 

(3)  The  small  business  issuer  shall 
provide  the  former  accountant  with  a 
copy  of  the  disclosures  it  is  making  in 
response  to  this  Item  no  later  than  the 
day  that  the  disclosures  are  filed  with 
the  Commission.  The  small  business 
issuCT  shall  request  the  former 
accountant  to  furnish  a  letter  addressed 
to  the  Commission  stating  whether  it 
agrees  with  the  statements  made  by  the 
issuer  and,  if  not,  stating  the  respects  in 
which  it  does  not  agree.  The  small 
business  issuer  shall  file  the  letter  as  an 
exhibit  to  the  report  or  registration 
statement  containing  this  disclosure.  If 
the  letter  is  unavailable  at  the  time  of 
filing,  the  small  business  issuer  shall 
request  the  former  accountant  to 
provide  the  letter  so  that  it  can  be  filed 
with  the  Commission  within  ten 
business  days  after  the  filing  of  the 
report  or  registration  statement. 
Notwithstanding  the  ten  business  day 
period,  the  fetter  shall  be  filed  within 
two  business  days  of  receipt.  The  former 
accountant  may  provide  an  interim 
letter  highlighting  specific  areas  of 
concern  and  indicating  that  a  more 
detailed  fetter  will  be  forthcoming 
within  the  ten  business  day  period  noted 
above.  The  interim  letter,  if  any,  shall  be 
filed  with  the  report  or  registration 
statement  or  by  amendment  within  two 
business  days  of  receipt. 

(b)  If  the  conditions  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  Item  exist, 
the  small  business  issuer  shall  describe 
the  nature  of  the  disagreement  or  event 
and  the  effect  on  the  financial 
statements  if  the  method  had  been 
followed  which  the  former  accountants 
apparently  would  have  concluded  was 
required  (unless  that  method  ceases  to 
be  generally  accepted  because  of 
authoritative  standards  or 
interpretations  issued  after  the 
disagreement  or  event): 

(1)  In  connection  with  a  change  in 
accountants  subject  to  paragraph  (a)  of 
this  Item,  there  was  any  disagreement  or 
event  as  described  in  paragraph 
(a)(l)(iv)  of  this  Item; 

(2)  During  the  fiscal  year  in  which  the 
change  in  accountants  took  place  or 
during  the  later  fiscal  year,  there  have 
been  any  transactions  or  events  similar 
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to  those  involved  in  such  disagreement 
or  event;  and 

(3)  Such  transactions  or  events  were 
material  and  were  accounted  for  or 
disclosed  in  a  manner  different  from 
that  which  the  former  accountants 
apparently  would  have  cortcluded  was 
required. 

Instructions  to  Item  304 

1.  The  disclosure  called  for  by 
paragraph  (a)  of  this  Item  need  not  be 
provided  if  it  has  been  previously 
reported  as  that  term  is  defined  in  Rule 
12b-2  under  the  Exchange  Act 

(§  240.12b-2);  the  disclosure  called  for 
by  paragraph  (a)  of  this  Item  must  be 
provided,  however,  notwithstanding 
prior  disclosure,  if  required  pursuant  to 
Item  9  of  Schedule  14A  {§  249.14a-101  et 
seq.].  The  disclosure  called  for  by 
paragraph  (b)  of  this  Item  must  be 
furnished,  where  required, 
notwithstanding  any  prior  disclosure 
about  accountant  changes  or 
disagreements. 

2.  When  disclosure  is  required  by 
paragraph  (a)  of  this  Item  in  an  annual 
report  to  security  holders  pmvuant  to 
Rule  14a-3  or  Rule  14c-3  (§  240.14a-3  or 
24ai4c-3  of  this  chapter),  or  in  a  proxy 
or  information  statement  filed  pursuant 
to  the  requirements  of  Schedule  14A 

(§  240.14a-101  et  seq.]  or  14C  (§  240.140- 
101  et  seq.],  in  lieu  cd  a  letter  pursuant  to 
paragraph  (a)(2)(ii)(D)  or  (a)(3)  of  this 
Item,  before  filing  suc^  materials  with  or 
furnishing  such  materials  to  the 
Commission,  the  small  business  issuer 
shall  furnish  the  disclosure  required  by 
paragraph  (a)  of  this  Item  to  eatdi 
accountant  who  was  engaged  during  the 
period  set  forth  in  paragraph  (a)  of  diis 
Item.  If  any  such  accountant  believes 
that  the  statements  made  in  response  to 
paragraph  (a)  of  this  Item  are  incorrect 
or  incomplete,  it  may  present  its  views 
in  a  brief  statement,  ordinarily  expected 
not  to  exceed  200  words,  to  be  included 
in  the.  annual  report  or  proxy  or 
information  statement  This  statement 
shall  be  submitted  to  the  small  business 
issuer  within  ten  business  days  of  the 
date  the  accountant  receives  the  small 
business  issuer’s  disclosure.  Further, 
unless  the  written  views  of  the  newly 
engaged  accountant  required  to  be  filed 
as  an  exhibit  by  paragraph  (a)(2)(ii)(D) 
of  this  Item  have  been  previously  filed 
with  the  Commission,  the  small  business 
issuer  shall  file  a  Form  8-K  (17  CFR 
249.308  of  this  chapter)  along  with  the 
annual  report  or  proxy  or  information 
statement  for  the  purpose  of  filing  the 
written  views  as  exhibits. 

3.  The  information  required  by  this 
Item  need  not  be  provided  for  a 
company  being  acquired  by  the  small 
business  issuer  if  such  acquiree  has  not 


been  subject  to  the  filing  requirements 
of  either  section  13(a)  or  15(d)  of  the 
Exchange  Act  or,  because  of  section 
12(i)  of  die  Exchange  Act  has  not 
funiished  an  annu^  report  to  security 
holders  pursuant  to  Rule  14a-3  of  Rule 
14C-3  (§  240.14a-3  or  240.14C-3  of  this 
chapter]  for  its  latest  fiscal  year. 

4.  In  determining  whether  any 
disagreement  or  reportable  event  has 
occurred,  an  oral  communication  fit>m 
the  engagement  partner  or  another 
person  responsible  for  rendering  the 
accounting  firm’s  opinion  (or  their 
designee)  will  generally  suffice  as  the 
accountant  advising  the  small  business 
issuer  of  a  reportable  event  or  as  a 
statement  of  a  disagreement  at  the 
“decision-making  level’’  within  the 
accounting  firm  and  require  disclosure 
imder  this  Item. 

§  226.310  (dam  310)  Financial  Statements. 

Notes — ^1.  Financial  statements  of  a 
small  business  issuer,  its  predecessors 
or  any  businesses  to  which  the  small 
business  issuer  is  a  successor  shall  be 
prepared  in  accordance  with  generally 
accepted  accoimting  principles  in  the 
United  States.  _ 

2.  Regulation  S-X  [17  CFR  210.1- 
210.12]  Form  and  Content  of  and 
Requirements  for  Financial  Statwnents 
shall  not  apply  tc  the  preparation  of 
such  financial  statements,  except  that 
the  report  and  qualifications  of  the 
independent  accountant  shall  comply 
with  the  requirements  of  Article  2  of 
Regulation  S-X  [17  CFR  210.2],  Articles 
3-19  and  3-20  shall  apply  to  financial 
statements  of  foreign  private  issuers  and 
small  business  issuers  engaged  in  oil 
and  gas  producing  activities  shall  follow 
the  financial  accounting  and  reporting 
standards  specified  in  Article  4-10  of 
Regulation  S-X  [17  CFR  210.4-10]  with 
respect  to  such  activities.  To  the  extent 
that  Article  11-01  [17  CFR  210.11-01] 

(Pro  Forma  PresentaticMi  Requirements) 
offers  mhanced  guidelines  for  the 
preparation,  presentation  and  disclosure 
of  pro  forma  financial  information,  small 
business  issuers  may  wish  to  consider 
these  items.  Financial  statements  of 
foreign  private  issuers  shall  be  prepared 
and  presented  in  accordance  with  the 
requirements  of  Item  18  of  Form  20-F 
except  that  Item  17  may  be  followed  for 
financial  statements  included  in  filings 
other  than  registration  statements  for 
offerings  of  securities  unless  the  only 
securities  being  offered  are:  (a)  upon  the 
exercise  of  outstanding  rights  granted  by 
the  issuer  of  the  securities  to  be  offered, 
if  such  rights  are  granted  by  the  issuer  of 
the  securities  to  1^  offered,  if  such  rights 
are  granted  on  a  pro  rata  basis  to  all 
existing  securities  holders  of  fite  class  of 
securities  to  whicdi  the  righls  attach  and 


there  is  no  standby  underwriting  in  the 
United  States  or  similar  arrangement;  or 
(b)  pursuant  to  a  dividend  or  interest 
reinvestment  plan;  or  (c)  upon  the 
conversion  of  outstanding  convertible 
securities  or  upon  the  exercise  of 
outstanding  transfeirable  warrants 
issued  by  the  issuer  of  the  securities 
being  offered,  or  by  an  affiliate  of  such 
issuer. 

3.  The  Commission,  where  consistent 
with  the  protection  of  investors,  may 
permit  the  omission  of  one  or  more  of 
the  financial  statements  or  the 
substitution  of  appropriate  statements  of 
comparable  character.  The  Commission 
by  informal  written  notice  may  require 
the  filing  of  other  financial  statements 
where  necessary  or  appropriate. 

(a)  Annual  Financial  Statements. 

Small  business  issuers  shall  file  an 
audited  balance  sheet  as  of  the  end  of 
the  most  recent  fiscal  year,  or  as  of  a 
date  within  135  days  if  the  issuers 
existed  for  a  period  less  than  one  fiscal 
year,  and  audited  statements  of  income, 
cash  flows  and  changes  in  stockholders’ 
equity  for  each  of  the  two  fiscal  years 
preening  the  date  of  such  audited 
balance  ^eet  (or  such  shorter  period  as 
the  registrant  has  been  in  business). 

(b)  Interim  Financial  Statements. 
Interim  financial  statements,  which  may 
be  unaudited,  shall  indude  a  balance 
sheet  as  of  the  end  of  the  issuer’s  most 
recent  fiscal  quarter  and  income 
statements  arid  statements  of  cash  flows 
for  the  interim  period  up  to  the  date  of 
such  balance  sheet  and  the  comparable 
period  of  the  preceding  fiscal  year. 

Instructions  to  Item  310(b) 

1.  Where  Item  310  is  applicable  to  a 
Form  lO-QSB  (§  249.308b)  and  the 
interim  period  is  more  than  one  quarter, 
income  statements  must  also  be 
provided  for  the  most  recent  interim 
quarter  and  the  comparable  quarter  of 
the  preceding  fiscal  year. 

2.  Interim  financial  statements  must 
include  all  adjustments  which  in  the 
opinion  of  management  are  necessary  in 
order  to  make  the  financial  statements 
not  misleading.  An  affirmative 
statement  that  the  financial  statements 
have  been  so  adjusted  must  be  included 
with  the  interim  financial  statements. 

(1)  Condensed  Format.  Interim 
financial  statements  may  be  condensed 
as  fdlows: 

(i)  Balance  sheets  should  include 
separate  captions  for  eadi  balance  sheet 
component  presented  in  the  annual 
financial  statements  which  represents 
10%  or  more  of  total  assets.  Cash  and 
retained  earnings  should  be  presented 
regardless  of  relative  significance  to 
total  assets.  Registrants  which  present  a 
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classified  balance  sheet  in  their  annual 
financial  statements  should  present 
totals  for  current  assets  and  current 
liabilities. 

(ii)  Income  statements  should  include 
net  sales  or  gross  revenue,  each  cost  and 
expense  category  presented  in  the 
annual  financial  statements  which 
exceeds  20%  of  sales  or  gross  revenues, 
provision  for  income  taxes,  discontinued 
operations,  extraordinary  items  and 
cumulative  effects  of  changes  in 
accounting  principles  or  practices. 
(Financial  institutions  should  substitute 
net  interest  income  for  sales  for 
purposes  of  determining  items  to  be 
disclosed.)  Dividends  per  share  should 
be  presented. 

(iii)  Cash  flow  statements  should 
include  cash  flows  from  operating, 
investing  and  financing  activities  as  well 
as  cash  at  the  beginning  and  end  of  each 
period  and  the  increase  or  decrease  in 
such  balance. 

(iv)  Additional  line  items  may  be 
presented  to  facilitate  the  usefulness  of 
the  interim  financial  statements 
including  their  comparability  with 
annual  financial  statements. 

(2)  Disclosure  required  and  additional 
instructions  as  to  Content,  (i)  Footnotes. 
Footnote  and  other  disclosures  should 
be  provided  as  needed  for  fair 
presentation  and  to  ensure  that  the 
financial  statements  are  not  misleading. 

(ii)  Material  Subsequent  Events  and 
Contingencies.  Disclosure  must  be 
provided  of  material  subsequent  events 
and  material  contingencies 
notwithstanding  disclosure  in  the  annual 
financial  statements. 

(iii)  Significant  Equity  Investees. 

Sales,  gross  profit,  net  income  (loss) 
from  continuing  operations  and  net 
income  must  be  disclosed  for  equity 
investees  which  constitute  20%  or  more 
of  a  registrant's  consolidated  assets, 
equity  or  income  from  continuing 
operations. 

(iv)  Significant  Dispositions  and 
Purchase  Business  Combinations.  If  a 
significant  disposition  or  purchase 
business  combination  has  occurred 
during  the  most  recent  interim  period 
and  the  transaction  required  the  filing  of 
a  Form  8-K  (§  249.308  of  this  chapter), 
pro  forma  data  must  be  presented  which 
reflects  revenue,  income  from  continuing 
operations,  net  income  and  income  per 
share  for  the  current  interim  period  and 
the  corresponding  interim  period  of  the 
preceding  fiscal  year  as  though  the 
transaction  occurred  at  the  beginning  of 
the  periods. 

(v)  Material  Accounting  Changes. 
Disclosure  must  be  provided  of  the  date 
and  reasons  for  any  material  accounting 
change.  The  registrant’s  independent 
accountant  must  provide  a  letter  in  the 


first  Form  10-QSB  (§  249.308b  of  this 
chapter)  filed  subsequent  to  the  change 
indicating  whether  or  not  the  change  is 
to  a  preferable  method.  Disclosure  must 
be  provided  of  any  retroactive  change  to 
prior  period  financial  statements, 
including  the  effect  of  any  such  change 
on  income  and  income  per  share. 

(vi)  Development  Stage  Companies.  A 
registrant  in  the  development  stage  must 
provide  cumulative  from  inception 
financial  information. 

(c)  Financial  Statements  of 
Businesses  Acquired  or  to  be  Acquired. 
(1)  Financial  statements  for  the  periods 
specified  in  paragraph  (c)(3)  of  this  Item 
should  be  furnished  if  any  of  the 
following  conditions  exist: 

(1)  Consummation  of  a  significant 
business  combination  accounted  for  as  a 
purchase  has  occurred  or  is  probable 
(the  term  "purchase"  encompasses  the 
purchase  of  an  interest  in  a  business 
accounted  for  by  the  equity  method):  or 

(ii)  Consummation  of  a  significant 
business  combination  to  be  accounted 
for  as  a  pooling  is  probable. 

(2)  A  business  combination  is 
considered  significant  if  a  comparison  of 
the  most  recent  annual  financial 
statements  of  the  business  acquired  or 
to  be  acquired  and  the  small  business 
issuer's  most  recent  annual  financial 
statements  filed  at  or  prior  to  the  date  of 
acquisition  indicates  that  the  business 
acquired  or  to  be  acquired  meets  any  of 
the  following  conditions: 

(i)  The  small  business  issuer's  and  its 
other  subsidiaries'  investments  in  and 
advances  to  the  acquiree  exceeds  10 
percent  of  the  total  assets  of  the  small 
business  issuer  and  its  subsidiaries 
consolidated  as  of  the  end  of  the  most 
recently  completed  fiscal  year  (for  a 
proposed  business  combination  to  be 
accounted  for  as  a  pooling  of  interests, 
this  condition  is  also  met  when  the 
number  of  common  shares  exchanged  or 
to  be  exchanged  by  the  small  business 
issuer  exceeds  10  percent  of  its  total 
common  shares  outstanding  at  the  date 
the  combination  is  initiated)  or 

(ii)  The  small  business  issuer's  and  its 
other  subsidiaries’  proportionate  share 
of  the  total  assets  (after  intercompany 
eliminations)  of  the  acquiree  exceeds  10 
percent  of  the  total  assets  of  the 
registrants  and  its  subsidiaries 
consolidated  as  of  the  end  of  the  most 
recently  completed  fiscal  year,  or 

(iii)  'The  small  business  issuer's  equity 
in  the  income  from  continuing 
operations  before  income  taxes, 
extraordinary  items  and  cumulative 
effect  of  a  change  in  accounting 
principles  of  the  acquiree  exceeds  10 
percent  of  such  income  of  the  small 
business  issuer  and  its  subsidiaries 


consolidated  for  the  most  recently 
completed  fiscal  year. 

Computational  note:  For  purposes  of 
making  the  prescribed  income  test  the 
following  guidance  should  be  applied:  If 
income  of  the  small  business  issuer  and  its 
subsidiaries  consolidated  for  the  most  recent 
fiscal  year  is  at  least  10  percent  lower  than 
the  average  of  the  income  for  the  last  five 
fiscal  years,  such  average  income  should  be 
substituted  for  purposes  of  the  computation. 
Any  loss  years  should  be  omitted  for 
purposes  of  computing  average  income. 

(3) (i)  Financial  statements  shall  be 
furnished  for  the  periods  prior  to  the 
date  of  acquisition,  for  those  periods  for 
which  the  small  business  issuer  is 
required  to  furnish  financial  statements. 

(ii)  The  financial  statements  covering 
fiscal  years  shall  be  audited. 

(iii)  The  separate  audited  balance 
sheet  of  the  acquired  business  is  not 
required  when  the  small  business 
issuer’s  most  recent  audited  balance 
sheet  filed  is  for  a  date  after  the 
acquisition  was  consummated. 

(iv)  If  none  of  the  conditions  in  the 
definitions  of  significant  subsidiary  in 
paragraph  (c)(2)  of  this  Item  exceeds 
20%,  income  statements  of  the  acquired 
business  for  only  the  most  recent  fiscal 
year  and  any  interim  period  need  be 
filed. 

(4)  If  consummation  of  more  than  one 
transaction  has  occurred  or  is  probable, 
the  significance  tests  shall  be  made 
using  the  aggregate  impact  of  the 
businesses  and  the  financial  statements 
may  be  presented  on  a  combined  basis, 
if  appropriate. 

(5)  If  the  small  business  issuer  made  a 
significant  business  acquisition 
subsequent  to  the  latest  fiscal  year  end 
and  filed  a  report  on  Form  8-K  which 
included  audited  financial  statements  of 
such  acquired  business  for  the  periods 
required  by  paragraph  (c)(3)  and  the  pro 
forma  financial  information  required  by 
paragraph  (d)  of  this  Item,  the 
determination  of  significance  may  be 
made  by  using  the  pro  forma  amounts 
for  the  latest  fiscal  year  in  the  report  on 
Form  8-K  rather  than  by  using  the 
historical  amounts  for  the  latest  fiscal 
year  of  the  registrant.  The  tests  may  not 
be  made  by  "annualizing"  data. 

(d)  Pro  Forma  Financial  Information. 

(1)  Pro  forma  information  shall  be 
furnished  if  any  of  the  following 
conditions  exist  (for  purposes  of  this 
Item,  the  term  "purchase”  encompasses 
the  purchase  of  an  interest  in  a  business 
accounted  for  by  the  equity  method): 

(i)  During  the  most  recent  fiscal  year 
or  subsequent  interim  period  for  which  a 
balance  sheet  is  required  by  paragraph 
(b)  of  this  Item,  a  significant  business 


Federal  Register  /  Vol.  57,  No.  157  /  Thursday,  August  13,  1992  /  Rules  and  Regulaticms  36457 


combination  accounted  for  as  a 
purchase  has  occurred; 

(ii)  After  the  date  of  the  most  recent 
balance  sheet  filed  pursuant  to 
paragraph  (a)  or  (b)  of  this  Item, 
consummation  of  a  signiHcant  business 
combination  accounted  for  as  a 
purchase  or  a  pooling  has  occurred  or  is 
probable. 

(2)  The  provisions  of  paragraphs  (c)(2) 
and  (4)  of  this  Item  apply  to  paragraph 

(d)  of  this  Item. 

(3)  Pro  forma  statements  should  be 
condensed,  in  columnar  form  showing 
pro  forma  adjustments  and  results  and 
should  include  the  following; 

(i)  If  the  transaction  was 
consummated  during  the  most  recent 
fiscal  year  or  subsequent  interim  period, 
pro  forma  statements  of  income 
reflecting  the  combined  operations  of 
the  entities  for  the  latest  hscal  year  and 
interim  period,  if  any,  or; 

(ii)  If  consummation  of  the  transaction 
has  occurred  or  is  probable  after  the 
date  of  the  most  recent  balance  sheet 
required  by  paragraph  (a)  or  (b)  of  this 
Item,  a  pro  forma  balance  sheet  giving 
effect  to  the  combination  as  of  the  date 
of  the  most  recent  balance  sheet  For  a 
purchase,  pro  forma  statements  of 
income  reflecting  the  combined 
operations  of  the  entities  for  the  latest 
fiscal  year  and  interim  period,  if  any, 
and  for  a  pooling  of  interests,  pro  forma 
statements  of  income  for  all  periods  for 
which  income  statements  of  the  small 
business  issuer  are  required. 

(e)  Real  Estate  Operations  Acquired 
or  to  be  Acquired.  If,  during  the  period 
for  which  income  statements  are 
required,  the  small  business  issuer  has 
acquired  one  or  more  properties  which 
in  the  aggregate  are  significant  or  since 
the  date  of  the  latest  balance  sheet 
required  by  paragraph  (a)  or  (b)  of  this 
Item,  has  acquired  or  proposes  to 
acquire  one  or  more  properties  which  in 
the  aggregate  are  significant,  the 
following  shall  be  furnished  with  respect 
to  such  properties: 

(1)  Audited  income  statements  (not 
including  earnings  per  unit)  for  the  two 
most  recent  years,  which  shall  exclude 
items  not  comparable  to  the  proposed 
future  operations  of  the  property  such  as 
mortgage  interest,  leasehold  rental, 
depreciation,  corporate  expenses  and 
federal  and  state  income  taxes: 
Provided,  however.  That  such  audited 
statements  need  be  presented  for  only 
the  most  recent  fiscal  year  if: 

(i)  the  property  is  not  acquired  from  a 
related  party; 

(ii)  material  factors  considered  by  the 
small  business  issuer  in  assessing  the 
property  are  described  with  specificity 
in  the  registration  statement  with  regard 
to  the  property,  including  source  of 


revenue  (including,  but  not  limited  to. 
competition  in  the  rental  market, 
comparative  rents,  occupancy  rates)  and 
expenses  (including  but  not  limited  to, 
utilities,  ad  valorem  tax  rates, 
maintenance  expenses,  capital 
improvements  anticipated);  and 

(iii)  the  small  business  issuer 
indicates  that,  after  reasonable  inquiry, 
it  is  not  aware  of  any  material  factors 
relating  to  the  specific  property  other 
than  those  discussed  in  response  to 
pciTEigraph  (e)(lXii)  of  this  Item  that 
would  cause  the  reported  financial 
information  not  to  be  necessarily 
indicative  of  future  operating  results. 

(2)  If  the  property  will  be  operated  by 
the  small  business  issuer,  a  statement 
shall  be  furnished  showing  the 
estimated  taxable  operating  results  of 
the  small  business  issuer  based  on  the 
most  recent  twelve-month  period 
including  such  adjustments  as  can  be 
factually  supported.  If  the  property  will 
be  acquired  subject  to  a  net  lease,  the 
estimated  taxable  operating  results  shall 
be  based  on  the  rent  to  be  paid  for  the 
first  year  of  the  lease.  In  either  case,  the 
estimated  amount  of  cash  to  be  made 
available  by  operations  shall  be  shown. 
Disclosure  must  be  provided  of  the 
principal  assumptions  which  have  been 
made  in  preparing  the  statements  of 
estimated  taxable  operating  results  and 
cash  to  be  made  available  by 
operations. 

(3)  If  appropriate  imder  the 
circumstances,  a  table  should  be 
provided  which  shows,  for  a  limited 
number  of  years,  the  estimated  cash 
distribution  per  unit  indicating  the 
portion  reportable  as  taxable  income 
and  the  portion  representing  a  return  of 
capital  with  an  explanation  of  annual 
variations,  if  any.  If  taxable  net  income 
per  unit  will  be  greater  than  the  cash 
available  for  distribution  per  unit,  that 
fact  and  approximate  year  of  occurrence 
shall  be  stated,  if  signihcant. 

(f)  Limited  Partnerships.  (1)  Small 
business  issuers  which  are  limited 
partnerships  must  provide  the  balance 
sheets  of  the  general  partners  as 
described  in  paragraphs  (0(2)  through 
(0(4)  of  this  Item. 

(2)  Where  a  general  partner  is  a 
corporation,  the  audited  balance  sheet 
of  the  corporation  as  of  the  end  of  its 
most  recently  completed  fiscal  year 
must  be  filed.  Receivables,  other  than 
trade  receivables,  from  affiliates  of  the 
general  partner  should  be  deducted  from 
shareholders’  equity  of  the  general 
partner.  Where  an  affiliate  has 
committed  itself  to  increase  or  maintain 
the  general  partner’s  capital,  the  audited 
balance  sheet  of  such  affiliate  must  also 
be  presented. 


(3)  Where  a  general  partner  is  a 
partnership,  there  shall  be  filed  an 
audited  balance  sheet  of  such 
partnership  as  of  the  end  of  its  most 
recently  completed  fiscal  year. 

(4)  Where  the  general  partner  is  a 
•natural  person,  there  shall  be  filed,  as 
supplemental  information,  a  balance 
sheet  of  such  natural  person  as  of  a 
recent  date.  Such  balance  sheet  need 
not  be  audited.  The  assets  and  liabilities 
should  be  carried  at  estimated  fair 
market  value,  with  provisions  for 
estimated  income  taxes  on  unrealized 
gains.  The  net  worth  of  such  genn'al 
partnerfs),  based  on  such  balance 
sheet(s),  singly  or  in' the  aggregate,  shall 
be  disclosed  in  the  registration 
statement. 

(g)  Age  of  Financial  Statements.  At 
the  date  of  filing,  financial  statements 
included  in  filings  other  than  filings  on 
Form  10-KSB  must  be  not  less  current 
than  financial  statements  which  would 
be  required  in  Forms  10-KSB  and  10- 
QSB  if  such  reports  were  required  to  be 
filed.  If  required  financial  statements  are 
as  of  a  date  135  days  or  more  prior  to 
the  date  a  registration  statement 
becomes  effective  or  proxy  material  is 
expected  to  be  mailed,  the  financial 
statements  shall  be  updated  to  include 
financial  statements  for  an  interim 
period  ending  within  135  days  of  the 
effective  or  expected  mailing  date. 
Interim  financial  statements  should  be 
prepared  and  presented  in  accordance 
with-paragraph  (b)  of  this  Item; 

(1)  When  the  anticipated  effective  or 
mailing  date  falls  within  45  days  after 
the  end  of  the  fiscal  year,  the  filing  may 
include  financial  statements  only  as 
current  as  the  end  of  the  third  fiscal 
quarter.  Provided,  ho¥rever.  That  if  the 
audited  financial  statements  for  the 
recently  completed  fiscal  year  are 
available  or  become  available  prior  to 
effectiveness  or  mailing,  they  must  be 
included  in  the  filing; 

(2)  If  the  effective  date  or  anticipated 
mailing  date  falls  after  45  days  but 
within  90  days  of  the  end  of  the  small 
business  issuer’s  fiscal  year,  the  small 
business  issuer  is  not  required  to 
provide  the  audited  financial  statements 
for  such  year  end  provided  that  the 
following  conditions  are  met: 

(i)  The  small  business  issuer  is  a 
reporting  company  and  all  reports  due 
have  been  filed: 

(ii)  For  the  most  recent  fiscal  year  for 
which  audited  financial  statements  are 
not  yet  available,  the  small  business 
issuer  reasonably  and  in  good  faith 
expects  to  report  income  from 
continuing  operations  before  taxes;  and 

(iii)  For  at  least  one  of  the  two  fiscal 
years  immediately  preceding  the  most 
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recent  fiscal  year  the  small  business 
issuer  reported  income  from  continuing 
operations  before  taxes. 


conunodities  law,  and  the  judgment  has 
not  been  reversed,  suspended,  or 
vacated. 


(2)  Stock  option  plans,  (i)  For  stock 
options  granted  during  the  last  fiscal 
year,  indicate: 

(A)  the  title  aiid  amount  of  securities 
subject  to  options; 

(B)  the  average  per  share  exercise 
price;  and 

(C)  if  the  exercise  price  was  less  than 
100  percent  of  the  market  value  of  the 
security  on  the  date  of  grant,  so  state 
and  give  the  market  price  on  such  date. 

(ii)  For  stock  options  exercised  during 
the  last  hscal  year,  regardless  of  the 
year  that  the  small  business  issuer 
granted  the  options,  give  the  net  value 
realized  upon  the  exercise,  calculated  by 
subtracting  the  exercise  price  from  the 
market  value. 

(c)  Other  compensation.  Give  the 
amount  and  a  description  of  any  other 
compensation  paid  or  distributed  during 
the  last  fiscal  year  to  the  named 
individuals  and  group  specified  in 
paragraph  (a)  of  this  Item.  The 
compensation  shall  be  valued  on  the 
basis  of  the  issuers’  aggregate 
incremental  cost.  No  information  need 
be  provided  if: 

(1)  For  any  individual,  the  total 
amount  of  such  other  compensation  is 
less  than  $25,000  or  10%  of  the 
compensation  reported  in  the  Cash 
Compensation  Table  for  that  person;  or 

(2)  For  the  group,  the  total  amount  of 
such  other  compensation  is  the  lessor  of 
$25,000  times  the  number  of  persons  in 
the  group  or  10%  of  the  compensation 
reported  in  the  Cash  Compensation 
Table  for  the  group  under  paragraph  (a) 
of  this  Item  and  a  statement  to  that 
effect  is  made. 

(d)  Compensation  of  directors. 
Describe  and  give  the  amoimts  of  all 
compensation  received  by  directors  of 
the  small  business  issuer  for  all  services 
as  a  director. 

§  228.403  (Item  403)  Security  Ownership 
of  Certain  Beneficial  Owners  and 
Management 

(a)  Security  ownership  of  certain 
beneficial  owners.  Complete  the  table 
below  for  any  person  (including  any 
"group”)  who  is  known  to  the  small 
business  issuer  to  be  the  beneficial 
owner  of  more  than  five  percent  of  any 
class  of  the  small  business  issuer’s 
voting  securities. 

(1)  (2)  (3)  (4) 

Name  and  Amount  and 

Title  of  address  of  nature  of  Percent  of 

class  beneficial  beneficial  class 

owner  owner 


(b)  Security  ownership  of 
management.  Complete  the  following 


§  228.401  (Item  401)  Directors,  Executive 
Officers,  Promoters  and  Control  Persons. 

(a)  Identify  directors  and  executive 
officers.  (1)  List  the  names  and  ages  of 
all  directors  and  executive  officers  and 
all  persons  nominated  or  chosen  to 
become  such; 

(2)  List  the  positions  and  offices  that 
each  such  person  held  with  the  small 
business  issuer; 

(3)  Give  the  person’s  term  of  office  as 
a  director  and  the  period  during  which 
the  person  has  served; 

(4)  Briefly  describe  the  person’s 
business  experience  during  the  past  five 
years;  and 

(5)  If  a  director,  identify  other 
directorships  held  in  reporting 
companies  naming  each  company. 

(b)  Identify  Significant  Employees. 
Give  the  information  specified  in 
paragraph  (a)  of  this  Item  for  each 
person  who  is  not  an  executive  officer 
but  who  is  expected  by  the  small 
business  issuer  to  make  a  significant 
contribution  to  the  business. 

(c)  Family  relationships.  Describe  any 
family  relationships  among  directors, 
executive  officers,  or  persons  nominated 
or  chosen  by  the  small  business  issuer 
to  become  directors  or  executive 
officers. 

(d)  Involvement  in  certain  legal 
proceedings.  Describe  any  of  the 
following  events  that  occurred  during 
the  past  five  years  that  are  material  to 
an  evaluation  of  the  ability  or  integrity 
of  any  director,  person  nominated  to 
become  a  director,  executive  officer, 
promoter  or  control  person  of  the  small 
business  issuer: 

(1)  Any  bankruptcy  petition  filed  by  or 
against  any  business  of  which  such 
person  was  a  general  partner  or 
executive  officer  either  at  the  time  of  the 
bankruptcy  or  within  two  years  prior  to 
that  time; 

(2)  Any  conviction  in  a  criminal 
proceeding  or  being  subject  to  a  pending 
criminal  proceeding  (excluding  traffic 
violations  and  other  minor  offenses); 

(3)  Being  subject  to  any  order, 
judgment,  or  decree,  not  subsequently 
reversed,  suspended  or  vacated,  of  any 
court  of  competent  jurisdiction, 
permanently  or  temporarily  enjoining, 
barring,  suspending  or  otherwise 
limiting  his  involvement  in  any  type  of 
business,  securities  or  banking 

.  activities;  and 

(4)  Being  found  by  a  court  of 
competent  jurisdiction  (in  a  civil  action), 
the  Commission  or  the  Commodity 
Futures  Trading  Commission  to  have 
violated  a  federal  or  state  securities  or 


§  228.402  (Item  402)  Executive 
Compensation. 

(a)  Cash  compensation.  Complete  the 
following  table  and  include  all  cash 
compensation  paid  or  to  be  paid  to  the 
following  persons  for  services  rendered 
in  all  capacities  to  the  small  business 
issuer  during  the  last  fiscal  year. 

(1)  each  of  the  small  business  issuer’s 
five  most  highly  paid  executive  officers 
whose  cash  compensation  exceeds 
$60,(XX),  giving  their  names;  and 

(2)  All  executive  officers  as  a  group, 
stating  the  number  of  persons  in  the 
group  without  naming  them. 

Cash  Compensation  Table 

ABC 

Name  of 

individual  or  Capacities  Cash 

number  in  which  served  compensation 

group 

Instructions  to  Item  4(^(a) 

1.  This  table  shall  include: 

(a)  all  cash  bonuses  paid  or  to  be  paid 
for  ail  services  rendered  during  the  last 
fiscal  year  unless  the  amounts  have  not 
been  allocated  at  the  time  of  filing  the 
registration  statement  or  report  and 

(b)  all  compensation  that  would  have 
been  paid  in  cash  but  was  deferred. 

2.  Paragraph  (a)  of  this  Item  applies  to 
any  person  who  was  an  executive 
officer  at  any  time  in  the  most  recent 
fiscal  year.  However,  information  need 
not  be  given  for  any  part  of  that  year 
during  which  a  person  was  not  an 
executive  officer  of  the  small  business 
issuer,  if  it  so  states. 

(b)(1)  Compensation  under  plans. 
Describe  briefly  all  plans  under  which 
the  small  business  issuer  paid  or 
distributed  cash  or  non-cash 
compensation  during  the  most  recent 
fiscal  year  and  all  plans  under  which  the 
small  business  issuer  proposes  to  pay  or 
distribute  cash  or  non-cash 
compensation  in  the  future  to  the 
individuals  and  group  named  in 
paragraph  (a)  of  this  Item.  State  the 
amounts  provided.  No  information  need 
be  given  for: 

(i)  Any  plans  that  do  not  discriminate 
in  favor  of  officers  or  directors  and  that 
are  available  to  all  salaried  employees; 
or 

(ii)  Any  pension  or  retirement  benefits 
where  amounts  to  be  paid  are  computed 
on  an  actuarial  basis  under  any  plan 
that  provides  for  fixed  benefits  for 
retirement  at  a  s^iecified  age  or  after  a 
specified  number  of  years  of  service. 
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table  for  each  class  of  equity  securities 
of  the  small  business  issuer  or  its  parent 
beneficially  owned  by  all  directors  and 
nominees,  naming  them,  and  directors 
and  officers  of  the  small  business  issuer 
as  a  group,  without  naming  them. 


(1) 

(2) 

(3) 

(4) 

Name  and 

Amount  arxl 

Title  of 

address  of 

nature  of 

Percent  of 

class 

beneficial 

bertefidal 

class 

owner 

owner 

(c)  Changes  in  control.  Describe  any 
arrangements  which  may  result  in  a 
change  in  control  of  the  small  business 
issuer. 

Instructions  to  Item  403 

1.  Of  the  number  of  shares  shown  in 
column  (3)  of  paragraphs  (a)  and  (b)  of 
this  Item,  state  in  a  footnote  the  amount 
which  the  listed  beneficial  owner  has 
the  right  to  acquire  within  sixty  days, 
from  options,  warrants,  rights, 
conversion  privilege  or  similar 
obligations. 

2.  Where  persons  hold  more  than  5% 
of  a  class  under  a  voting  trust  or  similar 
agreement,  provide  the  following: 

(a)  the  title  of  such  securities; 

(b)  the  amount  that  they  hold  under  the 

trust  or  agreement  (if  not  clear  from 
the  table); 

(c)  the  duration  of  the  agreement; 

(d)  the  names  and  addresses  of  the 

voting  trustees;  and 

(e)  a  brief  outline  of  the  voting  rights 

and  other  powers  of  the  voting 
trustees  under  the  trust  or 
agreement. 

3.  Calculate  the  percentages  on  the 
basis  of  the  amount  of  outstanding 
securities  plus,  for  each  person  or  group, 
any  securities  that  person  or  group  has 
the  right  to  acquire  within  60  days 
pursuant  to  options,  warrants, 
conversion  privileges  or  other  rights. 

4.  In  this  Item,  a  beneficial  owner  of  a 
security  means: 

(a)  Any  person  who,  directly  or 
indirectly,  through  any  contract, 
arrangement,  understanding, 
relationship  or  otherwise  has  or  shares: 

(1)  Voting  power,  which  includes  the 

power  to  vote,  or  to  direct  the 
voting  of,  such  security;  or 

(2)  Investment  power,  which  includes 

the  power  to  dispose,  or  to  direct 
the  disposition  of,  such  security. 

(b)  Any  person  who,  directly  or 
indirectly,  creates  or  uses  a  trust,  proxy, 
power  of  attorney,  pooling  arrangement 
or  any  other  contract,  arrangement  or 
device  with  the  purpose  or  effect  of 
divesting  such  person  of  beneficial 


ownership  of  a  security  or  preventing 
the  vesting  of  such  beneficial  ownership. 

5.  All  securities  of  the  same  class 
beneficially  owned  by  a  person, 
regardless  of  the  form  that  such 
beneficial  ownership  takes,  shall  be 
totaled  in  calculating  the  number  of 
shares  beneficially  owned  by  such 
person. 

6.  The  small  business  issuer  is 
responsible  for  knowing  the  contents  of 
any  statements  filed  with  the 
Commission  under  section  13(d)  or  13(g) 
of  the  Exchange  Act  concerning  the 
beneficial  ownership  of  securities  and 
may  rely  upon  the  information  in  such 
statements  unless  it  knows  or  has 
reason  to  believe  that  the  information  is 
not  complete  or  accurate. 

7.  The  term  “group"  means  two  or 
more  persons  acting  as  a  partnership, 
syndicate,  or  other  group  for  the  purpose 
of  acquiring,  holding  or  disposing  of 
securities  of  an  issuer. 

8.  Where  the  small  business  issuer 
lists  more  than  one  beneficial  owner  for 
the  same  securities,  adequate  disclosure 
should  be  included  to  avoid  confusion. 

§  228.404  (Item  404)  Certain  Relationships 
and  Related  Transactions. 

(a)  Describe  any  transaction  during 
the  last  two  years,  or  ppposed 
transactions,  to  which  the  small 
business  issuer  was  or  is  to  be  a  party, 
in  which  any  of  the  following  persons 
had  or  is  to  have  a  direct  or  indirect 
material  interest.  Give  the  name  of  the 
person,  the  relationship  to  the  issuer, 
nature  of  the  person’s  interest  in  the 
transaction  and,  the  amount  of  such 
interest: 

(1)  Any  director  or  executive  officer  of 
the  small  business  issuer; 

(2)  Any  nominee  for  election  as  a 
director; 

(3)  Any  security  holder  named  in 
response  to  Item  403  (§  228.403);  and 

(4)  Any  member  of  the  immediate 
family  (including  spouse,  parents, 
children,  siblings,  and  in-laws)  of  any  of 
the  persons  in  paragraphs  (a)  (1),  (2)  or 

(3)  of  this  Item. 

(b)  No  information  need  be  included 
for  any  transaction  where: 

(1)  Competitive  bids  determine  the 
rates  or  charges  involved  in  the 
transaction; 

(2)  The  transaction  involves  services 
at  rates  or  charges  fixed  by  law  or 
governmental  authority; 

(3)  The  transaction  involves  services 
as  a  bank  depositary  of  funds,  transfer 
agent,  registrar,  trustee  under  a  trust 
indenture,  or  similar  services; 

(4)  The  amount  involved  in  the 
transaction  or  a  series  of  similar 
transactions  does  not  exceed  $60,000;  or 


(5)  The  interest  of  the  person  arises 
solely  from  the  ownership  of  securities 
of  the  small  business  issuer  and  the 
person  receives  no  extra  or  special 
benefit  that  was  not  shared  equally  (pro 
rata)  by  all  holders  of  securities  of  the 
class. 

(c)  List  all  parents  of  the  small 
business  issuer  showing  the  basis  of 
control  and  as  to  each  parent,  the 
percentage  of  voting  securities  owned  or 
other  basis  of  control  by  its  immediate 
parent  if  any. 

(d)  Transactions  with  promoters. 
Issuers  organized  within  the  past  five 
years  shall: 

(1)  State  the  names  of  the  promoters, 
the  nature  and  amount  of  anything  of 
value  (including  money,  property, 
contracts,  options  or  rights  of  any  kind) 
received  or  to  be  received  by  each 
promoter,  directly  or  indirectly,  from  the 
issuer  and  the  nature  and  amount  of  any 
assets,  services  or  other  consideration 
therefore  received  or  to  be  received  by 
the  registrant;  and 

(2)  As  to  any  assets  acquired  or  to  be 
acquired  from  a  promoter,  state  the 
amount  at  which  the  assets  were 
acquired  or  are  to  be  acquired  and  the 
principle  followed  or  to  be  followed  in 
determining  such  amount  and  identify 
the  persons  making  the  determination 
and  their  relationship,  if  any,  with  the 
registrant  or  any  promoter.  If  the  assets 
were  acquired  by  the  promoter  within 
two  years  prior  to  their  transfer  to  the 
issuer,  also  state  the  cost  thereof  to  the 
promoter. 

Instructions  to  Item  404 

1.  A  person  does  not  have  a  material 
indirect  interest  in  a  transaction  within 
the  meaning  of  this  Item  where: 

(a)  The  interest  arises  only: 

(1)  from  such  person's  position  as  a 

director  of  another  corporation  or 
organization  (other  than  a 
partnership)  which  is  a  party  to  the 
transaction  and/or 

(2)  from  the  total  ownership  (direct  or 

indirect)  by  all  specified  persons  of 
less  than  a  10%  equity  interest  in 
another  person  (other  than  a 
partnership)  which  is  a  party  to  the 
transaction; 

'  (b)  The  interest  arises  only  from  such 

person's  position  as  a  limited  partner  in 
a  partnership  in  which  he  and  all  other 
specified  persons  had  an  interest  of  less 
than  10  percent;  or 

(c)  The  interest  of  such  person  arises 
solely  from  holding  an  equity  interest 
(but  not  a  general  partnership  interest) 
or  a  creditor  interest  in  another  person 
that  is  a  party  to  the  transaction  and  the 


The  “total  minimum”  and  “total 
maximum”  items  are  reqtiired  (in  lieu  of 
the  “Total”  item)  only  if  the  offering  is 
made  on  a  best  e^orts  basis.  If  so, 
disclose  in  the  summary  section  (or  on 
the  cover  page  if  material):  the  date  the 
offering  will  end;  any  minimum 
purchase  requirement  and  any 
arrangements  to  place  funds  in  an 
escrow,  trust,  or  similar  account.  If  there 
is  an  over-allotment  option,  the 
maximum-minimum  information  must  be 
based  on  the  purchase  of  all  or  none  of 
the  shares  subject  to  that  option  ui 
addition  to  any  other  minimum/ 
maximum  information; 

(8)  If  a  prospectus  will  be  used  before 
the  effective  date  of  the  registration 
statement  (or.  prior  to  the  determination 
of  the  initi^  public  offering  (aice  in  the 


case  of  a  prospectus  that  omits  ^ 
information  as  permitted  by  Rule  430A 
under  the  Securities  Act  {§  230.430A  of 
this  chapter]),  include  the  caption 
“Subject  to  Completion,"  the  date  of  its 
issuance,  and  the  following  statement 
printed  in  type  as  large  as  that  generally 
used  in  the  l^y  of  the  prospectus: 

Information  contained  herein  is  subject  to 
completion  or  amendment  A  registration 
statement  relating  to  these  securities  has 
been  filed  with  the  Securities  and  Exchange 
Commission.  These  securities  may  not  be 
sold  nor  may  offers  to  buy  be  accepted  prior 
to  the  time  the  registration  statement 
becomes  effective.  This  prospectus  shall  not 
constitute  an  offer  to  sell  or  the  solicitation  of 
an  offer  to  buy  nor  shall  there  be  any  sale  of 
these  securities  in  any  State  in  which  such 
offer,  solicitation  or  sale  would  be  unlawful 


prior  to  registration  or  qualiffcation  under  the 
securities  taws  of  any  such  State. 

(9)  Any  legend  or  information  required 
by  the  law  of  any  State  in  which  the 
securities  are  to  be  offered; 

(10)  The  date  of  the  prospectus;  and 

(11)  in  a  footnote  to  the  table,  disclose 
the  other  expenses  of  the  offering 
specihed  in  Item  511  of  this  Regulation 
S-B. 

(b)  [Reserved]. 

§228.502  dtom  502)  Inride  Front  and 
Outside  Back  Cover  Pages  of  Prospectus. 

On  the  iiuide  front  cover  page  of  the 
prospectus  (or  on  the  outside  back  cover 
page  for  paragraphs  (e)  and  (f)  of  this 
Item)  disclose  the  following: 
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(a) (1)  Available  information.  State 
whether  or  not  the  small  business  issuer 
is  a  reporting  company. 

(2)  If  the  small  business  issuer  is  a 
reporting  company,  state  that  the  reports 
and  other  information  filed  by  the  small 
business  issuer  may  be  inspected  and 
copied  at  the  public  reference  facilities 
of  the  Commission  in  Washington,  DC. 
and  at  some  of  its  Regional  Offices 
(include  addresses),  and  that  copies  of 
such  material  can  be  obtained  from  the 
Public  Reference  Section  of  the 
Commission,  Washington,  DC  20549  at 
prescribed  rates;  and 

(3)  Name  any  national  securities 
exchange  on  which  the  small  business 
issuer's  securities  are  listed  and  state 
that  reports  and  other  information 
concerning  the  small  business  issuer  can 
be  inspected  at  such  exchanges. 

(b)  Reports  to  securityholders.  Where 
a  small  business  issuer  is  not  required  to 
deliver  an  annual  report  to  security 
holders,  indicate  whether  voluntary 
reports  will  be  sent  and,  if  so,  the 
frequency  of  such  reports  and  whether 
they  will  include  audited  financial 
statements. 

(c)  Incorporation  by  reference.  State 
that  small  business  issuer  will  provide 
without  charge  to  each  person  who 
receives  a  prospectus,  upon  written  or 
oral  request  of  such  person,  a  copy  of 
any  of  the  information  that  was 
incorporated  by  reference  in  the 
prospectus  (not  including  exhibits  to  the 
information  that  is  incorporated  by 
reference  unless  the  exhibits  are 
themselves  specifically  incorporated  by 
reference)  and  the  address  (including 
title  or  department)  and  telephone 
number  to  which  such  a  request  is  to  be 
directed. 

(d)  Stabilization.  (1)  Include  the 
following  statement,  if  true: 

IN  CONNECTION  WITH  THIS 
OFFERING,  THE  UNDERWRITERS 
MAY  OVER-ALLOT  OR  EFFECT 
TRANSACTIONS  WHICH  STABIUZE 
OR  MAINTAIN  THE  MARKET  PRICE 
OF  (IDENTIFY  EACH  CLASS  OF 
SECURITIES  IN  WHICH  SUCH 
TRANSACTIONS  MAY  BE  EFFECTED) 
AT  A  LEVEL  ABOVE  THAT  WHICH 
MIGHT  OTHERWISE  PREVAIL  IN  THE 
OPEN  MARKET.  SUCH 
TRANSACTIONS  MAY  BE  EFFECTED 
ON  (IDENTIFY  EACH  EXCHANGE  ON 
WHICH  STABILIZING 
TRANSACTIONS  MAY  BE  EFFECTED: 
IF  NONE,  OMIT  THIS  SENTENCE.) 
SUCH  STABIUZING,  IF  COMMENCED. 
MAY  BE  DISCONTINUED  AT  ANY 
TIME. 

(2)  If  the  stabilizing  began  before  the 
effective  date  of  the  registration 
statement,  state  the  amount  of  securities 
bought,  the  prices  at  which  they  were 


bought  and  the  period  within  which  they 
were  bought.  In  the  event  that  Rule  430A 
under  the  Securities  Act  [§  230.430A  of 
this  chapter]  is  used,  the  final 
prospectus  must  include  information  as 
to  stabilizing  transactions  before  the 
public  offering  price  was  set. 

(3)  If  the  securities  are  to  be  offered  to 
e.xisting  security  holders  pursuant  to 
warrants  or  rights  and  any  securities  not 
taken  by  security  holders  are  to  be 
reoffered  to  the  public  after  the 
expiration  of  the  rights  offering  period, 
state  in  the  prospectus  used  to  reoffer 
the  securities: 

(i)  the  amount  of  securities  bought  in 
stabilization  activities  during  the  rights 
offering  period  and  the  price  or  range  of 
prices  at  which  such  securities  were 
bought: 

(ii)  the  amount  of  the  offered 
securities  subscribed  for  during  such 
period: 

(iii)  the  amount  of  the  offered 
securities  subscribed  for  by  the 
underwriters  during  such  period: 

(iv)  the  amount  of  the  offered 
securities  sold  during  such  period  by  the 
underwriters  and  the  price,  or  range  of 
prices,  at  which  such  securities  were 
sold;  and 

(v)  the  amount  of  the  offered 
securities  to  be  reoffered  to  the  public 
and  the  public  offering  price. 

(e)  Delivery  of  prospectuses  by 
dealers.  The  following  legend  shall  be 
printed  in  bold-face  or  italic  type: 

Until  (insert  date)  all  dealers  effecting 
transactions  in  the  registered  securities, 
whether  or  not  participating  in  this 
distribution,  may  be  required  to  deliver  a 
prospectus.  This  is  in  addition  to  the 
obligation  of  dealers  to  deliver  a  prospectus 
when  acting  as  underwriters  and  with  respect 
to  their  unsold  allotments  or  subscriptions. 

The  date  to  be  inserted  should  be 
determined  by  reference  to  Section  4(3) 
of  the  Securities  .Act  and  Rule  174 
(§  230.174  of  this  chapter). 

(f)  Table  of  contents.  Include  a 
detailed  table  of  contents  showing  the 
various  sections  or  subdivisions  of  the 
prospectus  and  the  page  number  on 
which  each  such  section  or  subdivision 
begins. 

Introduction 

Canadian  issuers  should,  in  addition 
to  the  disclosure  required  by  this  Item, 
provide  the  information  required  by  Item 
502(f)  of  Regulation  S-K. 

§  228.503  (Item  503)  Summary  Information 
and  Risk  Factors. 

(a)  Summary.  A  summary  of  the 
information  contained  in  the  prospectus 
where  the  length  and  complexity  of  the 
prospectus  make  a  summary  useful. 


(b)  Address  and  telephone  number.  In 
the  beginning  of  the  prospectus  the 
complete  mailing  address  and  the 
telephone  number  of  their  principal 
executive  offices. 

(c)  Risk  factors.  Immediately 
following  the  cover  page  of  the 
prospectus  or  the  summary  section, 
discuss  any  factors  that  make  the 
offering  speculative  or  risky.  These 
factors  may  include  no  operating 
history,  no  recent  profit  from  operations, 
poor  financial  position,  the  kind  of 
business  in  which  the  small  business 
issuer  is  engaged  or  proposes  to  engage, 
or  no  market  for  the  small  business 
issuer’s  securities. 

§  228.504  (Item  504)  Use  of  Proceeds. 

State  how  the  net  proceeds  of  the 
offering  will  be  used,  indicating  the 
amount  to  be  used  for  each  purpose  and 
the  priority  of  each  purpose,  if  all  of  the 
securities  are  not  sold.  If  all  or  a 
substantial  part  of  the  proceeds  are  not 
allocated  for  a  specific  purpose,  so  state 
and  discuss  the  principal  reasons  for  the 
offering. 

Instructions  to  Item  504 

1.  If  a  material  amount  of  proceeds 
will  discharge  debt,  state  the  interest 
rate  and  maturity.  If  that  debt  was 
incurred  within  one  year,  describe  the 
use  of  the  proceeds  of  that  debt  other 
than  short-term  borrowings  used  for 
working  capital. 

2.  If  any  material  amount  of  the 
proceeds  is  to  be  used  to  acquire  assets 
or  finance  the  acquisitions  of  other 
businesses,  describe  the  assets  or 
businesses  and  identify  the  persons 
from  whom  they  will  be  bought.  State 
the  cost  of  the  assets  and,  where  such 
assets  are  to  be  acquired  from  affiliates 
of  the  small  business  issuer  or  their 
associates,  give  the  names  of  the 
persons  from  whom  they  are  to  be 
acquired  and  set  forth  the  principle 
followed  in  determining  the  cost  to  the 
small  business  issuer. 

§  228.505  (Item  505)  Determination  of 
Offering  Price. 

(a)  If  there  is  no  established  public 
market  for  the  common  equity  being 
registered  or  if  there  is  a  significant 
difference  betw'een  the  offering  price 
and  the  market  price  of  the  stock,  give 
the  factors  that  were  considered  in 
determining  the  offering  price. 

(b)  If  warrants,  rights  and  convertible 
securities  are  being  registered  and  there 
is  no  public  market  for  the  underlying 
securities,  describe  the  factors 
considered  in  determining  the  exercise 
or  conversion  price. 
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§228.506  (Item  506)  ONution. 

(a)  If  the  small  business  issuer  is  not  a 
reporting  company  and  is  selling 
common  equity  at  a  price  significantly 
more  than  the  price  paid  by  officers, 
directors,  pixunoters  and  affiliated 
persons  for  common  equity  purchased 
by  them  during  the  past  five  years  (or 
which  they  have  ri^ts  to  purchase), 
compare  these  prices. 

(b)  If  paragraph  (a)  of  this  Item 
applies  and  the  issuer  had  losses  in  each 
of  its  last  three  fiscal  years,  or  since  its 
inception,  whichever  period  is  shorter, 
and  there  is  a  material  dilution  of  the 
purchasers'  equity  interest,  disclose  the 
following: 

(1)  The  net  tangible  book  value  per 
share  before  and  after  the  distribution; 

(2)  The  amount  of  the  increase  in  such 
net  tangible  book  value  per  share 
attributable  to  the  cash  payments  made 
by  purchasers  of  the  shares  being 
offered;  and 

(3)  The  amount  of  the  immediate 
dilution  from  the  public  offering  price 
which  will  be  absorbed  by  such 
purchasers. 

§  228.507  (item  507)  Selling  Security 
Holders. 

If  security  holders  of  a  small  business 
issuer  is  offering  securities,  name  each 
selling  security  holder,  state  any 
position,  office,  or  other  material 
relationship  which  the  selling  security 
holder  has  had  within  the  past  three 
years  with  the  small  business  issuer  or 
any  of  its  predecessors  or  affiliates,  and 
state  the  amount  of  securities  of  the 
class  owned  by  sudi  security  holder 
before  the  offering,  the  amount  to  be 
offered  for  the  security  holder's  account, 
the  amotmt  and  (if  one  percent  or  more) 
the  percentage  of  the  class  to  be  owned 
by  such  security  holder  after  the  offering 
is  complete. 

Instruction 

Responses  to  this  item  may  be 
combined  with  disclosure  in  response  to 
Item  403. 

§  228.508  (Item  508)  Plan  of  Distribution. 

(a)  Underwriters  and  underwriting 
obligation.  If  the  securities  are  to  be 
offered  through  underwriters,  name  the 
principal  underwriters,  and  state  the 
respective  amounts  underwritten. 
Identify  each  such  underwriter  having  a 
material  relationship  with  the  small 
business  issuer  and  state  the  nature  of 
the  relationship.  State  the  nature  of  the 
obligation  of  the  underwriter(s)  to  take 
the  securities,  i.e.,  firm  commitment, 
best  efforts. 

(b)  New  underwriters.  Describe  the 
business  experience  of  managing  or 
principal  underwriters  that  have  been  in 


business  less  than  three  years,  state 
their  principal  business  hinction  and 
identify  any  material  relationships 
between  the  promoters  of  the  issuer  and 
the  underwriterfs).  This  information 
need  not  be  given  if; 

(1)  the  issuer  is  a  reporting  company; 
and 

(2)  an  offering  has  no  material  risks. 

(c)  Other  distributions.  Outline  briefly 
the  plan  of  distribution  of  any  securities 
to  be  registered  that  are  to  be  offered 
otherwise  than  through  underwriters. 

(d)  Underwriter’s  representative  on 
the  board  of  directors.  Describe  any 
arrangement  whereby  the  underwriter 
has  the  right  to  designate  or  nominate  a 
member  or  members  of  the  board  of 
directors  of  the  small  business  issuer. 
Identify  any  director  so  designated  or 
nominated  and  indicate  any  relationship 
with  the  small  business  issuer. 

(e)  Indemnification  of  underwriters.  If 
the  underwriting  agreement  provides  for 
indemnification  by  the  small  business 
issuer  of  the  underwriters  or  their 
controlling  persons  against  any  liability 
arising  under  the  Securities  Act,  furnish 
a  brief  description  of  such 
indemnlHcation  provisions. 

(f)  Dealers’  compensation.  State 
briefly  the  discounts  and  commissions 
to  be  edlowed  or  paid  to  dealers, 
including  all  cash,  securities,  contracts 
or  other  considerations  to  be  received 
by  any  dealer  in  connection  with  the 
sale  of  the  securities. 

(g)  Finders.  Identify  any  finder  and 
describe  the  nature  of  any  material 
relationship  between  such  finder  and 
the  small  business  issuer  or  associates 
or  affiliates  of  the  small  business  issuer. 

(h)  Discretionary  accounts.  If  the 
small  business  issuer  is  not  a  reporting 
company,  identify  any  principal 
underwriter  that  intends  to  sell  to  any 
discretionary  accounts  and  include  an 
estimate  of  the  amount  of  securities  so 
intended  to  be  sold.  The  response  to  this 
paragraph  shall  be  contained  in  a  pre¬ 
effective  amendment  which  shall  be 
circulated  if  the  information  is  not 
available  when  the  registration 
statement  is  filed. 

§  228.508  (Item  509)  Interest  of  Named 
Experts  and  Counsel. 

If  an  "expert”  or  "counsel”  was  hired 
on  a  contingent  basis,  will  receive  a 
direct  or  indirect  interest  in  the  small 
business  issuer  or  was  a  promoter, 
underwriter,  voting  trustee,  director, 
officer,  or  employee,  of  the  small 
business  issuer,  describe  the  contingent 
basis,  interest,  or  connection. 

(a)  Expert — is  a  person  who  is  named 
as  preparing  or  certifying  all  or  part  of 
the  small  business  issuer's  registration 
statement  or  a  report  or  valuation  for 


use  in  connection  with  the  registration 
statement. 

(b)  Cou/jse/— is  counsel  named  in  the 
prospectus  as  having  given  an  opinion 
on  the  validity  of  the  securities  being 
registered  or  upon  other  legal  matters 
concerning  the  registration  or  offering  of 
the  securities. 

Instruction  to  Item  509 

1.  The  small  business  issuer  does  not 
need  to  disclose  the  interest  of  an  expert 
(other  than  an  accountant)  or  counsel  if 
their  interest  (including  the  fair  market 
value  of  all  securities  of  the  small 
business  issuer  received  and  to  be 
received,  or  subject  to  options,  warrants 
or  rights  receiv^  or  to  be  received) 
does  not  exceed  $50,000. 

§  228,610  (Hem  510)  Disclosure  of 
Commission  Position  on  indemnification 
for  Securities  Act  Liabilities. 

Describe  the  indemnification 
provisions  for  directors,  officers  and 
controlling  persons  of  the  small  business 
issuer  against  liability  under  the 
Securities  Act.  This  includes  any 
provision  in  the  underwriting  agreement 
which  indemniHes  the  underwriter  or  its 
controlling  persons  against  such 
liabilities  where  a  director,  officer  or 
controlling  person  of  the  small  business 
issuer  is  such  an  underwriter  or 
controlling  person  or  a  member  of  any 
hrm  which  is  such  an  underwriter.  In 
addition,  provide  the  undertaking  in  the 
first  sentence  of  Item  512(e). 

§  228.511  (Item  51 1)  Other  Expenses  of 
Issuance  and  Distribution. 

(a)  Give  an  itemized  statement  of  all 
expenses  of  the  offering,  other  than 
underwriting  discounts  and 
commissions.  If  any  of  the  securities  are 
registered  for  sale  by  security  holders, 
state  how  much  of  the  expenses  the 
security  holders  will  pay. 

(1)  The  itemized  list  should  generally 
include  registration  fees,  federal  taxes, 
state  taxes  and  fees,  trustees’  and 
transfer  agents’  fees,  costs  of  printing 
and  engraving,  legal,  accounting,  and 
engineering  fees  and  any  listing  fees. 

(2)  Include  as  a  separate  item  any 
premium  paid  by  the  small  business 
issuer  or  any  selling  security  holder  on 
any  policy  to  insure  or  indemnify 
directors  or  officers  against  any 
liabilities  they  may  incur  in  the 
registration,  offering,  or  sale  of  these 
securities. 

(b)  [Reserved.] 

Instruction  to  Item  511 

1.  If  the  amounts  of  any  items  are  noi 
known,  give  estimates  but  identify  them 
as  such. 
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§  228.512  (Item  512)  Undertakings. 

.  Include  each  of  the  following 
undertakings  that  apply  to  the  offering. 

(a)  Rule  415  Offering.  If  the  small 
business  issuer  is  registering  securities 
under  Rule  415  of  the  Securities  Act 

(§  230.415  of  this  chapter),  that  the  small 
business  issuer  will: 

(1)  File,  during  any  period  in  which  it 
offers  or  sells  securities,  a  post-effective 
amendment  to  this  registration 
statement  to: 

(1)  Include  any  prospectus  required  by 
section  10(a)(3)  of  the  Securities  Act; 

(ii)  Reflect  in  the  prospectus  any  facts 
or  events  which,  individually  or 
together,  represent  a  fundamental 
change  in  the  information  in  the 
registration  statement;  and 

(iii)  Include  any  additional  or  changed 
material  information  on  the  plan  of 
distribution. 

Note:  Small  business  issuers  do  not  need  to 
give  the  statements  in  paragraphs  (a)(l)(i) 
and  (a)(l)(ii)  of  this  Item  if  the  registration 
statement  is  on  Form  S-3  or  &-6  (§§  239.13  or 
239.16b  of  this  chapter),  and  the  information 
required  in  a  post-effective  amendment  is 
incorporated  by  reference  from  periodic 
reports  filed  by  the  small  business  issuer 
imder  the  Exchange  Act. 

(2)  For  determining  liability  under  the 
Securities  Act,  treat  each  post-effective 
amendment  as  a  new  registration 
statement  of  the  securities  offered,  and 
the  offering  of  the  securities  at  that  time 
to  be  the  initial  bona  fide  offering. 

(3)  File  a  post-effective  amendment  to 
remove  from  registration  any  of  the 
securities  that  remain  unsold  at  the  end 
of  the  offering. 

(b)  Warrants  and  rights  offerings.  If 
the  small  business  issuer  will  offer  the 
securities  to  existing  security  holders 
under  warrants  or  rights  and  the  small 
business  issuer  will  reoffer  to  the  public 
any  securities  not  taken  by  security 
holders,  with  any  modiHcations  that  suit 
the  particular  case — ^The  small  business 
issuer  will  supplement  the  prospectus, 
after  the  end  of  the  subscription  period, 
to  include  the  results  of  the  subscription 
offer,  the  transactions  by  the 
underwriters  during  the  subscription 
period,  the  amount  of  unsubscribed 
securities  that  the  underwriters  will 
purchase  and  the  terms  of  any  later 
reoffering.  If  the  underwriters  make  any 
public  offering  of  the  securities  on  terms 
different  from  those  on  the  cover  page  of 
the  prospectus,  the  small  business  issuer 
will  file  a  post-effective  amendment  to 
state  the  terms  of  such  offering. 

(c)  Competitive  bids.  If  the  small 
business  issuer  is  offering  securities  at 
competitive  bidding,  with  modifications 


to  suit  the  particular  case,  the  small 
business  issuer  will: 

(1)  use  its  best  efforts  to  distribute 
before  the  opening  of  bids,  to 
prospective  bidders,  underwriters,  and 
dealers,  a  reasonable  number  of  copies 
of  a  prospectus  that  meet  the 
requirements  of  section  10(a)  of  the 
Securities  Act,  and  relating  to  the 
securities  offered  at  competitive 
bidding,  as  contained  in  the  registration 
statement,  together  with  any 
supplements;  and 

(2)  file  an  amendment  to  the 
registration  statement  reflecting  the 
results  of  bidding,  the  terms  of  the 
reoffering  and  related  matters  where 
required  by  the  applicable  form,  not 
later  than  the  first  use,  authorized  by  the 
issuer  after  the  opening  of  bids,  of  a 
prospectus  relating  to  die  securities 
offered  at  competitive  bidding,  unless 
the  issuer  proposes  no  further  public 
offering  of  such  securities  by  the  issuer 
or  by  the  purchasers. 

(d)  Equity  offerings  of  nonreporting 
small  business  issuers.  If  a  small 
business  issuer  that  before  the  offering 
had  no  duty  to  file  reports  with  the 
Commission  under  section  13(a)  or  15(d) 
of  the  Exchange  Act  is  registering  equity 
securities  for  sale  in  an  underwritten 
offering — ^The  small  business  issuer  will 
provide  to  the  underwriter  at  the  closing 
specified  in  the  underwriting  agreement 
certificates  in  such  denominations  and 
registered  in  such  names  as  required  by 
the  underwriter  to  permit  prompt 
delivery  to  each  purchaser. 

(e)  Request  for  acceleration  of 
effective  date.  If  the  small  business 
issuer  will  request  acceleration  of  the 
effective  date  of  the  registration 
statement  under  Rule  461  under  the 
Securities  Act,  include  the  following: 

Insofar  as  indemnification  for  liabilities 
arising  under  the  Securities  Act  of  1933  (the 
“Act”)  may  be  permitted  to  directors,  officers 
and  controlling  persons  of  the  small  business 
issuer  pursuant  to  the  foregoing  provisions,  or 
otherwise,  the  small  business  issuer  has  been 
advised  that  in  the  opinion  of  the  Securities 
and  Exchange  Commission  such 
indemnification  is  against  public  policy  as 
expressed  in  the  Act  and  is,  therefore, 
unenforceable. 

In  the  event  that  a  claim  for 
indemnification  against  such  liabilities 
(other  than  the  payment  by  the  small 
business  issuer  of  expenses  incurred  or 
paid  by  a  director,  officer  or  controlling 
person  of  the  small  business  issuer  in 
the  successful  defense  of  any  action,  suit 
or  proceeding)  is  asserted  by  such 
director,  offi^r  or  controlling  person  in 
connection  with  the  securities  being 
registered,  the  small  business  issuer 


will,  unless  in  the  opinion  of  its  counsel 
the  matter  has  been  settled  by 
controlling  precedent,  submit  to  a  court 
of  appropriate  jurisdiction  the  question 
whether  such  indemnification  by  it  is 
against  public  policy  as  expressed  in  the 
Securities  Act  and  will  be  governed  by 
the  final  adjudication  of  such  issue. 

(f)  If  the  issuer  relies  on  Rule  430A 
under  the  Securities  Act  (§  230.430A  of 
this  chapter],  that  the  small  business 
issuer  will: 

(1)  For  determining  any  liability  under 
the  Securities  Act,  treat  the  information 
omitted  fi'om  the  form  of  prospectus 
filed  as  part  of  this  registration 
statement  in  reliance  upon  Rule  430A 
and  contained  in  a  form  of  prospectus 
filed  by  the  small  business  issuer  under 
Rule  424(b)(1),  or  (4)  or  497(h)  under  the 
Securities  Act  (§§  230.424(b)(1),  (4)  or 
230.497(h))  as  part  of  this  registration 
statement  as  of  the  time  the  Commission 
declared  it  effective. 

(2)  For  determining  any  liability  under 
the  Securities  Act  treat  each  post¬ 
effective  amendment  that  contains  a 
form  of  prospectus  as  a  new  registration 
statement  for  the  securities  offered  in 
the  registration  statement  and  that 
offering  of  the  securities  at  that  time  as 
the  initial  bona  fide  offering  of  those 
securities. 

§228.601  (Item  601)  Exhibits. 

(a)  Exhibits  and  index  of  exhibits.  (1) 
The  exhibits  required  by  the  exhibit 
table  must  be  filed  or  incorporated  by 
reference. 

(2)  Each  filing  must  have  an  index  of 
exhibits.  The  exhibit  index  must  list 
exhibits  in  the  same  order  as  the  exhibit 
table.  If  the  exhibits  are  incorporated  by 
reference,  this  fact  should  be  noted  in 
the  exhibit  index.  In  the  manually  signed 
registration  statement  or  report,  the 
exhibit  index  should  give  the  page 
number  of  each  exhibit. 

Instructions  to  Item  601(a) 

1.  If  an  exhibit  (other  than  an  opinion 
or  consent)  is  filed  in  preliminary  form 
and  is  later  changed  to  include  only 
interest,  dividend  or  conversion  rates, 
redemption  or  conversion  prices, 
purchase  or  offering  prices, 
underwriters'  or  dealers’  commissions, 
names,  addresses  or  participation  of 
underwriters  or  similar  matters  and  the 
information  appears  elsewhere  in  the 
registration  statement  or  a  prospectus, 
no  amendment  need  be  filed. 

2.  Small  business  issuers  may  file 
copies  of  each  exhibit,  rather  than 
originals,  except  as  otherwise 
specifically  noted. 
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Exhibit  Table 


Securities  Act  forms 

Exchange  Act  forms 

SB-2 

S-2 

s-3 

S-4t“ 

S-8 

10S6 

8-K 

10-QSB 

lO-KSB 

(1)  Underwriting  agreement . 

X 

X 

X 

X 

X 

(2)  Plan  of  acquisition,  reorg..  arrgmnt. 

X 

X 

X 

X 

X 

X 

X 

liquid,  or  succession. 

(3)  Articles  of  Incorporation  and  by- 

X 

X 

X  ■ 

X 

laws. 

(4)  Instruments  defining  the  rights  of 

X 

X 

X 

X 

X 

X 

X 

X 

X 

holders,  inct.  indentures. 

(5)  Opinion  re:  legality . 

X 

X 

X 

X 

X 

(6)  No  exhibit  rojiirsd . 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

(7)  Opinion  re:  liquidation  preference . 

X 

X 

X 

X 

(8)  Opinion  re:  tax  matters . 

X 

X 

X 

X 

(9)  Voting  trust  agreement . . 

X 

X 

i 

X 

X 

(10)  Material  contracts . 

X 

X 

X 

X 

X 

(11)  Statement  re:  computation  of  per 

X 

X 

X 

X 

,X 

X 

sfwe  earnings. 

(12)  No  exhibit  required . 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

(13)  Annual  or  quarterly  reports.  Form 

X 

X 

X 

X 

10-Q*. 

(14)  Material  foreign  patents . 

X 

X 

i 

X 

(15)  Letter  on  unaudited  interim  finan- 

X 

X 

X 

X 

X 

X 

cial  information. 

(16)  Letter  on  change  in  certifying  ac- 

X 

X 

X 

X 

X 

X 

countant  **“. 

(17)  Letter  on  director  resignation . 

X 

(18)  Letter  on  change  in  accounting 

X 

principles. 

(19)  Previously  unfiled  documents . . . 

X 

X 

(20)  Reports  furnished  to  security- 

1 

X 

holders. 

(21)  Other  documents  or  statements  to 

X 

securityholders. 

X 

X 

X 

X 

(23)  Published  report  regarding  matters 

X 

X 

submitted  to  vote. 

(24)  Consent  of  experts  and  counsel . 

X 

X 

X 

X 

X 

X“ 

X“ 

X“ 

X 

X 

X 

X 

X 

X' 

X 

X 

X 

(26)  Statement  of  eli^lity  of  trustee . 

X 

X 

X 

X 

(27)  Invitations  for  competitive  bids . 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

(29)  Irria  from  reports  furnished  to 

X 

X 

X 

X 

X 

X 

X 

State  insurance  authorities. 

*  Only  if  incorporated  by  referertce  into  a  prospectus  and  delivered  to  holders  along  with  the  prospectus  as  permitted  by  the  registration  statement;  or  in  the 
case  of  a  Form  10-K^,  where  the  armual  report  is  incorporated  by  referertce  into  the  text  of  the  Form  10-KSB. 

“Where  the  opinion  of  the  expert  or  counsel  has  been  incorporated  by  reference  into  a  previous^  hied  Securities  Act  registration  statement. 
***  An  issuer  need  rrot  provide  an  exhibit  if;  (1)  an  election  was  made  urKler  Form  S-4  to  provide  S-2  or  S-3  disclosure;  and  (2)  the  form  selected  (S-2  or  S-3) 
would  not  require  the  company  to  provide  the  exhibit  ^ 

*•**  If  required  under  item  304  of  Regulation  S-B. 


(b)  Description  of  exhibits.  Below  is  a 
description  of  each  document  listed  in 
the  exhibit  table. 

(1)  Underwriting  agreement.  Each 
agreement  with  a  principal  underwriter 
for  the  distribution  of  the  securities.  If 
the  terms  have  been  determined  and  the 
securities  are  to  be  registered  on  Form 
S-3  (§  239.13),  the  agreement  may  be 
filed  on  Form  8-K  (§  249.308)  after  the 
effectiveness  of  the  registration 
statement. 

(2)  Plan  of  purchase,  sale, 
reorganization,  arrangement,  liquidation 
or  succession.  Any  such  plan  described 
in  the  ffling.  Schedules  or  attachments 
may  be  omitted  if  they  are  listed  in  the 
index  and  provided  to  the  Commission 
upon  request. 

(3)  Articles  of  incorporation  and  by¬ 
laws.  The  complete  copies  of  articles  of 
incorporation  and  by-laws  or 
comparable  instruments,  as  amended. 


(4)  Instruments  defining  the  rights  of 
security  holders,  including  indentures. 

(i)  All  instruments  that  define  the  rights 
of  holders  of  the  equity  or  debt 
securities  that  the  issuer  is  registering, 
including  the  pages  from  the  articles  of 
incorporation  or  by-laws  that  define 
those  rights. 

(ii)  All  instruments  defining  the  rights 
of  holders  of  long  term  debt  imless  ^e 
total  amoimt  of  debt  covered  by  the 
instrument  does  not  exceed  10%  of  the 
total  assets  of  the  small  business  issuer. 

(iii)  Copies  of  indentures  to  be 
qualified  imder  the  Trust  Indenture  Act 
of  1939  shall  include  an  itemized  table  of 
contents  and  a  cross  reference  sheet 
showing  the  location  of  the  provisions 
inserted  in  accordance  with  Sections  310 
through  318(a)  of  that  Act. 

(5)  Opinion  on  legality,  (i)  An  opinion 
of  counsel  on  the  legality  of  the 
securities  being  registered  stating 


whether  they  will,  when  sold,  be  legally 
issued,  fully  paid  and  non-assess&ble, 
and,  if  debt  securities,  whether  they  will 
be  binding  obligations  of  the  small 
business  issuer. 

(ii)  If  the  securities  being  registered 
are  issued  under  a  plan  that  is  subject  to 
the  requirements  of  ERISA  furnish 
either: 

(A)  An  opinion  of  coimsel  which 
confirms  compliance  with  ERISA:  or 

(B)  A  copy  of  the  Internal  Revenue 
Service  determination  letter  that  the 
plan  is  qualified  under  section  401  of  the 
Internal  Revenue  Code. 

If  the  plan  is  later  amended,  the  small 
business  issuer  must  have  the  opinion  of 
counsel  and  the  IRS  determination  letter 
updated  to  confirm  compliance  and 
qualification. 

(6)  No  Exhibit  Required. 

(7)  Opinion  on  liquidation  preference. 
If  the  liquidation  preference  of  shares 


1 


exceeds  their  par  or  stated  value,  an 
opinion  of  counsel  as  to  whether  there 
are  any  resulting  restrictions  on  surplus. 
The  opinion  should  also  state  any 
remedies  available  to  security  holders 
before  or  after  payment  of  any  dividend 
that  would  reduce  surplus  to  an  amount 
less  than  the  amount  of  such  excess.  The 
opinion  shall  cite  to  applicable 
constitutional  and  statutory  provisions 
and  controlling  case  law. 

(8)  Opinion  on  tax  matters.  If  tax 
consequences  of  the  transaction  are 
material  to  an  investor,  an  opinion  of 
counsel,  an  independent  public  or 
certiHed  public  accountant  or,  a  revenue 
ruling  from  the  Internal  Revenue 
Service,  supporting  the  tax  matters  and 
consequences  to  the  shareholders.  The 
exhibit  is  required  for  filings  to  which 
Securities  Act  Industry  Guide  5  applies. 

(9)  Voting  trust  agreement  and 
amendments. 

(10)  Material  contracts,  (i)  Every 
material  contract,  not  made  in  the 
ordinary  course  of  business,  that  will  be 
performed  after  the  tiling  of  the 
registration  statement  or  report  or  was 
entered  into  not  more  than  two  years 
before  such  tiling.  Also  include  the 
following  contracts: 

(A)  Any  contract  to  which  directors, 
officers,  promoters,  voting  trustees, 
security  holders  named  in  the 
registration  statement  or  report,  or 
underwriters  are  parties  other  than 
contracts  involving  only  the  purchase  or 
sale  of  current  assets  having  a 
determinable  market  price,  at  such 
market  price; 

(B)  Any  contract  upon  which  the  small 
business  issuer’s  business  is 
substantially  dependent,  such  as 
contracts  with  principal  customers, 
principal  suppliers,  franchise 
agreements,  etc.; 

(C)  Any  contract  for  the  purchase  or 
sale  of  any  property,  plant  or  equipment 
for  a  consideration  exceeding  15  percent 
of  such  assets  of  the  small  business 
issuer;  or 

(D)  Any  material  lease  under  which  a 
part  of  the  property  described  in  the 
registration  statement  or  report  is  held 
by  the  small  business  issuer. 

(11) (A)  Any  management  contract  or 
any  compensatory  plan,  contract  or 
arrangement  in  which  any  director  or 
any  of  the  five  most  highly  compensated 
executive  officers  of  the  small  business 
issuer  participates  and  any  other 
management  contract  or  any 
compensatory  plan  in  which  any  other 
executive  officer  of  the  small  business 
issuer  participates  shall  be  filed  unless 
immaterial  in  amount  or  significance. 

(B)  The  following  management 
contracts  or  compensatory  plans  need 
not  be  filed: 


(1)  Ordinary  purchase  and  sales 
agency  agreements; 

[2)  Agreements  with  managers  of 
stores  in  a  chain  organization  or  similar 
organization; 

(J)  Contracts  providing  for  labor  or 
salesmen's  bonuses  or  payments  to  a 
class  of  security  holders,  as  such; 

[4]  Any  compensatory  plan  which  is 
available  to  employees,  officers  or 
directors  generally  and  provides  for  the 
same  method  of  allocation  of  benefits 
between  management  and 
nonmanagement  participants;  and 

(5)  Any  compensatory  plan  if  the 
issuer  is  a  wholly  own^  subsidiary  of  a 
reporting  company  and  is  filing  a  report 
on  Form  10-KSB  (S  249.310b),  or 
registering  debt  or  non-voting  preferred 
stock  on  Form  S-2  (§  239.12). 

Instruction  to  Item  601(b)(10) 

Only  copies  of  the  various 
remunerative  plans  need  be  filed.  Each 
individual  director’s  or  executive 
officer’s  personal  agreement  under  the 
plans  need  not  be  filed,  unless  they 
contain  material  provisions. 

(11)  Statement  re  computation  of  per 
share  earnings.  An  explanation  of  the 
computation  of  per  share  earnings  on 
both  a  primary  and  fully  diluted  basis 
unless  the  computation  can  be  clearly 
determined  from  the  registration 
statement  or  report. 

(12)  No  exhibit  required. 

(13)  Annual  report  to  security  holders 
for  the  last  fiscal  year.  Form  10-Q  or  10- 
QSB  or  quarterly  report  to  security 
holders,  if  incorporated  by  reference  in 
the  filing.  Such  reports,  except  for  the 
parts  which  are  expressly  incorporated 
by  reference  in  the  filing  are  not  deemed 
"filed"  as  part  of  the  filing.  If  the 
financial  statements  in  the  report  have 
been  incorporated  by  reference  in  the 
filing,  the  accountant’s  certificate  shall 
be  manually  signed  in  one  copy.  See 
Rule  411(b)  (§  230.411(b)  of  this  chapter). 

(14)  Material  foreign  patents.  Each 
material  foreign  patent  for  an  invention 
not  covered  by  a  United  States  patent. 

(15)  Letter  on  unaudited  interim 
financial  information.  A  letter,  where 
applicable,  from  the  independent 
accountant  which  acknowledges 
awareness  of  the  use  in  a  registration 
statement  of  a  report  on  unaudited 
interim  financial  information.  The  letter 
is  not  considered  a  part  of  a  registration 
statement  prepared  or  certified  by  em 
accountant  or  a  report  prepared  or 
certified  by  an  accountant  within  the 
meaning  of  sections  7  and  11  of  the 
Securities  Act.  Such  letter  may  be  filed 
with  the  registration  statement,  an 
amendment  thereto,  or  a  report  on  Form 
lO-QSB  (§  249.308b)  which  is 


incorporated  by  reference  into  the 
registration  statement. 

(16)  Letter  on  change  in  certifying 
accountant  File  the  letter  required  by 
Item  304(a)(3). 

(17)  Letter  on  director  resignation. 

Any  letter  from  a  former  director  which 
describes  a  disagreement  with  the  small 
business  issuer  that  led  to  the  director’s 
resignation  or  refusal  to  stand  for  re- 
election  and  which  requests  that  the 
matter  be  disclosed. 

(18)  Letter  on  change  in  accounting 
principles.  Unless  previously  filed,  a 
letter  from  the  issuer’s  accountant 
stating  whether  any  change  in 
accounting  principles  or  practices 
followed  by  the  issuer,  or  any  change  in 
the  method  of  applying  any  such 
accounting  principles  or  practices, 
which  affected  the  financial  statements 
being  filed  with  the  Commission  in  the 
report  or  which  is  expected  to  affect  the 
financial  statements  of  future  fiscal 
years  is  to  an  alternative  principle 
which  in  his  judgment  is  preferable 
under  the  circumstances.  No  such  letter 
need  be  filed  when  such  change  is  made 
in  response  to  a  standard  adopted  by 
the  Financial  Accounting  Standards 
Board  that  creates  a  new  accoimting 
principle,  that  expresses  a  preference  for 
an  accounting  principle,  or  that  rejects  a 
specific  accounting  principle. 

(19)  Previously  unfiled  documents,  (i) 
Any  unfiled  document,  which  was 
executed  or  in  effect  during  the  reporting 
period,  if  such  document  would  have 
been  required  to  be  filed  as  an  exhibit  to 
a  registration  statement  on  Form  10-SB 
(§  249.210b). 

(ii)  Any  amendment  or  change  to  a 
document  which  was  previously  filed. 

(20)  Report  furnished  to  security 
holders.  If  the  issuer  makes  available  to 
its  stockholders  or  otherwise  publishes, 
within  the  period  prescribed  for  filing 
the  report  a  document  or  statement 
containing  information  meeting  some  or 
all  of  the  requirements  of  Part  1  of  Form 
10-Q  or  10-QSB,  the  information  called 
for  may  be  incorporated  by  reference  to 
such  published  document  or  statement 
provided  copies  thereof  are  included  as 
an  exhibit  to  the  registration  statement 
or  to  Part  I  of  the  Form  10-Q  or  10-QSB 
report. 

(21)  Other  documents  or  statements  to 
security  holders  or  any  document 
incorporated  by  reference. 

(22)  Subsidiaries  of  the  small  business 
issuer.  A  list  of  ail  subsidiaries,  the  state 
or  other  jurisdiction  of  incorporation  or 
organization  of  each,  and  the  names 
under  which  such  subsidiaries  do 
business. 

(23)  Published  report  regarding 
matters  submitted  to  vote  of  security 
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holders.  Published  reports  containing  all 
of  the  information  called  for  by  Item  4  of 
Part  II  of  Form  10-Q  (or  10-QSB)  or  Item 
4  of  Part  I  of  Form  10-K  or  10-KSB 
which  is  referred  to  therein  in  lieu  of 
providing  disclosure  in  Form  10-Q  (10- 
QSB)  or  10-K  (10-KSB),  which  are 
required  to  be  filed  as  exhibits  by  Rule 
12b-23(a)(3)  under  the  Exchange  Act. 

(24)  Consents  of  experts  and  counsel. 

(i)  Securities  Act  filings — ^Dated  and 
manually  signed  written  consents  or  a 
reference  in  the  index  to  the  location  of 
the  consent. 

(ii)  Exchange  Act  reports.  If  required 
to  file  a  consent  for  material 
incorporated  by  reference  in  a 
previously  filed  registration  statement 
under  the  Securities  Act,  the  dated  and 
manually  signed  consent  to  the  material 
incorporated  by  reference.  The  consents 
shall  be  dated  and  manually  signed. 

(25)  Power  of  attorney.  If  a  person 
signs  a  registration  statement  or  report 
under  a  power  of  attorney,  a  manually 
signed  copy  of  such  power  of  attorney  or 
if  located  elsewhere  in  the  registration 
statement,  a  reference  in  the  index  to 
where  it  is  located.  In  addition,  if  an 
officer  signs  a  registration  statement  for 
the  small  business  issuer  by  a  power  of 
attorney,  a  certified  copy  of  a  resolution 
of  the  board  of  directors  authorizing 
such  signature. 

(26)  Statement  of  eligibility  of  trustee. 
Form  T-1  (§  269.1  of  this  chapter)  if  an 
indenture  is  being  qualified  under  the 
Trust  Indentm-e  Act,  bound  separately 
from  the  other  exhibits, 

(27)  Invitations  for  competitive  bids.  If 
the  registration  statement  covers 
securities  that  the  small  business  issuer 
is  offering  at  competitive  bidding,  any 
invitation  for  competitive  bid  that  the 
small  business  issuer  will  send  or  give 
to  any  person  shall  be  filed. 

(28)  Additional  exhibits.  Any 
additional  exhibits  if  listed  and 
described  in  the  exhibit  index. 

(29)  Information  from  reports 
furnished  to  state  insurance  regulatory 
authorities,  (i)  If  reserves  for  unpaid 
property-casualty  (“P/C")  claims  and 
claim  adjustment  expenses  of  the  small 
business  issuer,  its  unconsolidated 
subsidiaries  and  the  proportionate  share 
of  the  small  business  issuer  and  the 
other  subsidiaries  in  the  unpaid  P/C 
claims  and  claim  adjustment  expenses 
of  its  50%-or-less-owned  equity 
investees,  taken  in  the  aggregate  after 
small  business  issuer  eliminations, 
exceed  one-half  of  the  conunon 
stockholders’  equity  of  the  small 
business  issuer  as  of  the  begiiming  of 
the  latest  fiscal  year  the  following 
information  should  be  supplied. 

(ii)  the  information  included  in 
Schedules  O  and  P  of  Annual 


Statements  provided  to  state  regulatory 
authorities  by  the  small  business  issuer 
or  its  P/C  insurance  small  business 
issuer  a^diates  for  the  latest  year  on  a 
combined  or  consolidated  basis  as 
appropriate,  separately  for  each  of  the 
following: 

(A)  the  small  business  issuer; 

(B)  its  unconsolidated  subsidiaries; 
and 

(C)  fifty  percent-or-less-owned  equity 
investees  of  the  small  business  issuer 
and  its  subsidiaries. 

(iii)  Small  business  issuers  may  omit 
the  combined  or  consolidated  Schedules 
O  and  P  of  fifty  percent-or-less-owned 
equity  investees,  if  they  file  the  same 
information  with  the  Commission  as 
companies  in  their  own  right,  and  if  they 
state  that  fact  and  the  name  and 
ownership  percentage  of  such 
companies. 

(iv)  If  ending  reserves  in  paragraphs 

(b)(29)(ii)(A)  and  (b)(29)(ii)(B)  of  this 
Item  or  the  proportionate  share  of  the 
small  business  issuer  and  its  other 
subsidiaries  in  paragraph  (b)(29)(ii)(C) 
of  this  Item  are  less  than  5%  of  the  total 
ending  reserves  in  paragraphs 
(b)(29)(ii)(A)  and  (b)(29)(ii)(B)  of  this 
Item,  and  the  proportionate  share  of 
(b)(29)(ii)(C)  of  this  Item,  small  business 
issuers  may  omit  that  category  and  note 
that  fact.  If  the  amount  of  the  reserves 
attributable  to  fifty  percent-or-less- 
owned  equity  investees  that  file  this 
information  as  companies  in  their  own 
right  exceeds  95%  of  the  total  paragraph 
(b)(29)(ii)(C)  of  this  Item  small  business 
issuers  do  not  need  to  provide  reserves, 
information  for  the  other  fifty  percent- 
or-less-owned  equity  investees. 

(v)  Small  business  issuers  do  not  need 
to  include  Schedules  O  and  P 
information  if  they  are  not  required  to 
file  Schedules  O  and  P  with  insurance 
regulatory  authorities.  However,  clearly 
note  the  nature  and  extent  of  any  such 
exclusions  in  the  Exhibit. 

(vi)  Companies  whose  fiscal  year 
differs  from  the  calendar  year  should 
present  Schedules  O  and  P  as  of  the  end 
of  the  calendar  year  that  falls  within 
their  fiscal  year. 

(vii)  The  nature  and  amount  of  the 
difference  between  reserves  for  claims 
and  claim  adjustment  expenses 
reflected  on  Schedules  O  and  P  and  the 
total  P/C  statutory  reserves  for  claims 
and  disclose  claim  adjustment  expenses 
as  of  the  latest  calendar  year  in  a  note 
to  those  Schedules. 

§  228.701  (Item  701)  Recent  Sales  of 
Unregistered  Securities. 

Give  the  following  information  for  all 
securities  that  the  small  business  issuer 
sold  within  the  past  three  years  without 


registering  the  securities  under  the 
Securities  Act. 

(a)  The  date,  title  and  amount  of 
securities  sold. 

(b)  Give  the  names  of  the  principal 
underwriters,  if  any.  If  the  small 
business  issuer  did  not  publicly  offer 
any  securities,  identify  the  persons  or 
class  of  persons  to  whom  the  small 
business  issuer  sold  the  securities. 

(c)  For  securities  sold  for  cash,  the 
total  offering  price  and  the  total 
underwriting  discounts  or  commissions. 
For  securities  sold  other  than  for  cash, 
describe  the  transaction  and  the  type 
and  amount  of  consideration  received 
by  the  small  business  issuer. 

(d)  The  section  of  the  Securities  Act  or 
the  rule  of  the  Commission  under  which 
the  small  business  issuer  claimed 
exemption  from  registration  and  the 
facts  relied  upon  to  make  the  exemption 
available. 

§  228.702  (Item  702)  Indemnification  of 
Directors  and  Officers. 

State  whether  any  statute,  charter 
provisions,  by-laws,  contract  or  other 
arrangements  that  insures  or 
indemnifies  a  controlling  person, 
director  or  officer  of  the  small  business 
issuer  affects  his  or  her  liability  in  that 
capacity. 

PART  229~STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

5.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e.  77f.  77g,  77h,  77j. 
77k.  778, 77aa[25],  77aa[26],  77ddd.  77eee. 
77ggg,  77hhh,  77jjj,  77nnn.  77888,  787, 78m,  78n, 
780,  78w,  80a-8. 80a-29,  80a-30,  80a-37,  80b- 
11,  unless  otherwise  noted. 

6.  In  Section  229.801,  paragraph  (g)  is 
added  to  read  as  follows: 

§  229.801  Securities  Act  industry  guides. 

«  *  «  *  « 

Guide  7.  Description  of  Property  by 
Issuers  Engaged  or  To  Be  Engaged  in 
Significant  Mining  Operations. 

Note:  The  text  of  Guide  7  will  not  appear  in 
theCmt. 

Guide  7 

Description  of  Property  by  Issuers 
Engaged  or  To  Be  Engaged  in  Significant 
Mining  Operations 

(a)  Definitions.  The  following 
definitions  apply  to  registrants  engaged 
or  to  be  engaged  in  significant  mining 
operations: 
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(1)  Reserve.  That  part  of  a  mineral 
deposit  which  could  be  economically 
and  legally  extracted  or  produced  at  the 
time  of  the  reserve  determination.  Note. 
Reserves  are  customarily  stated  in  terms 
of  “ore”  when  dealing  with  metalliferous 
minerals;  when  other  materials  such  as 
coal,  oil,  shale,  tar,  sands,  limestone,  etc. 
are  involved,  an  appropriate  term  such 
as  “recoverable  coal”  may  be 
substituted. 

(2)  Proven  (Measured)  Reserves. 
Reserves  for  which  (a)  quantity  is 
computed  from  dimensions  revealed  in 
outcrops,  trenches,  workings  or  drill 
holes;  grade  and/or  quality  are 
computed  from  the  results  of  detailed 
sampling  and  (b)  the  sites  for  inspection, 
sampling  and  measurement  are  spaced 
so  closely  and  the  geologic  character  is 
so  well  defined  that  size,  shape,  depth 
and  mineral  content  of  reserves  are 
well-established. 

(3)  Probable  (Indicated)  Reserves. 
Reserves  for  which  quantity  and  grade 
and/or  quality  are  computed  from 
information  similar  to  that  used  for 
proven  (measure)  reserves,  but  the  sites 
for  inspection,  sampling,  and 
measurement  are  farther  apart  or  are 
otherwise  less  adequately  spaced.  The 
degree  of  assurance,  although  lower 
than  that  for  proven  (measured) 
reserves,  is  high  enough  to  assume 
continuity  between  points  of 
observation. 

(4) (i)  Exploration  Stage — includes  all 
issuers  engaged  in  the  search  for 
mineral  deposits  (reserves)  which  are 
not  in  either  the  development  or 
production  stage. 

(ii)  Development  Stage — includes  all 
issuers  engaged  in  the  preparation  of  an 
established  commercially  minable 
deposit  (reserves)  for  its  extraction 
which  are  not  in  the  production  stage. 

(iii)  Production  Stage — includes  all 
issuers  engaged  in  the  exploitation  of  a 
mineral  deposit  (reserve). 

Instruction  to  Paragraph  (a) 

1.  Mining  companies  in  the 
exploration  stage  should  not  refer  to 
themselves  as  development  stage 
companies  in  the  financial  statements, 
even  though  such  companies  should 
comply  with  FASB  Statement  No.  7,  if 
applicable. 

(b)  Mining  Operations  Disclosure. 
Furnish  the  following  information  as  to 
each  of  the  mines,  plants  and  other 
signiHcant  properties  owned  or 
operated,  or  presently  intended  to  be 
owned  or  operated,  by  the  registrant: 

(1)  The  location  and  means  of  access 
to  the  property; 

(2)  A  brief  description  of  the  title, 
claim,  lease  or  option  under  which  the 
registrant  and  its  subsidiaries  have  or 


will  have  the  right  to  hold  or  operate  the 
property,  indicating  any  conditions 
which  the  registrant  must  meet  in  order 
to  obtain  or  retain  the  property.  If  held 
by  leases  or  options,  the  expiration 
dates  of  such  leases  or  options  should 
be  stated.  Appropriate  maps  may  be 
used  to  portray  the  locations  of 
signiHcant  properties; 

(3)  A  brief  history  of  previous 
operations,  including  the  names  of 
previous  operators,  insofar  as  known; 

(4) (i)  A  brief  description  of  the  present 
condition  of  the  property,  the  work 
completed  by  the  registrant  on  the 
property,  the  registrant’s  proposed 
program  of  exploration  and 
development,  and  the  current  state  of 
exploration  and/or  development  of  the 
property.  Mines  should  be  identified  as 
either  open-pit  or  underground.  If  the 
property  is  without  known  reserves  and 
the  proposed  program  is  exploratory  in 
nature,  a  statement  to  that  effect  shall 
be  made; 

(ii)  The  age.  details  as  to 
modernization  and  physical  condition  of 
the  plant  and  equipment,  including 
subsurface  improvements  and 
equipment.  Further,  the  total  cost  for 
each  property  and  its  associated  plant 
and  equipment  should  be  stated.  The 
source  of  power  utilized  with  respect  to 
each  property  should  also  be  disclosed. 

(5)  A  brief  description  of  the  rock 
formations  and  mineralization  of 
existing  or  potential  economic 
significance  on  the  property,  including 
the  identity  of  the  principal  metallic  or 
other  constituents  insofar  as  known.  If 
proven  (measured)  or  probable 
(indicated)  reserves  have  been 
established,  state  (i)  the  estimated 
tonnages  and  grades  (or  quality,  where 
appropriate)  of  such  classes  of  reserves, 
and  (ii)  the  name  of  the  person  making 
the  estimates  and  the  nature  of  his 
relationship  to  the  registrant. 

Instructions  to  Paragraph  (b)(5) 

1.  It  should  be  stated  whether  the 
reserve  estimate  is  of  in-place  material 
or  of  recoverable  material.  Any  in-place 
estimate  should  be  qualified  to  show  the 
anticipated  losses  resulting  from  mining 
methods  and  beneficiation  or 
preparation. 

2.  The  summation  of  proven 
(measured)  and  probable  (indicated)  ore 
reserves  is  acceptable  if  the  difference 
in  degree  of  assurance  between  the  two 
classes  of  reserves  cannot  be  readily 
defined. 

3.  Estimates  other  than  proved 
(measured)  or  probable  (indicated) 
reserves,  and  any  estimated  values  of 
such  reserves  shall  not  be  disclosed 
unless  such  information  is  required  to  be 
disclosed  by  foreign  or  state  law; 


provided,  however,  that  where  such 
estimates  previously  have  been 
provided  to  a  person  (or  any  of  its  j 
affiliates)  that  is  offering  to  acquire,  'i 
merge,  or  consolidate  with,  the  I 

registrant  or  otherwise  to  acquire  the  3 
registrant’s  securities,  such  estimates  ] 

may  be  included.  i 

(6)  If  technical  terms  relating  to  ^ 

geology,  mining  or  related  matters  ) 

whose  definition  cannot  readily  be  j 

found  in  conventional  dictionaries  (as  ^ 

opposed  to  technical  dictionaries  or  | 

glossaries)  are  used,  an  appropriate  ' 

glossary  should  be  included  in  this 
report.  ^ 

(7)  Detailed  geographic  maps  and  * 

reports,  feasibility  studies  and  other 
highly  technical  data  should  not  be 
included  in  the  report  but  should  be,  to 
the  degree  appropriate  and  necessary 

for  the  Commission’s  understanding  of 
the  registrant’s  presentation  of  business 
and  property  matters,  furnished  as 
supplemental  information. 

(c)  Supplemental  Information. 

(1)  If  an  estimate  of  proven 
(measured)  or  probable  (indicated] 
reserves  is  set  forth  in  the  report, 
furnish: 

(i)  maps  drawn  to  scale  showing  any 
mine  workings  and  the  outlines  of  the 
reserve  blocks  involved  together  with 
the  pertinent  sample-assay  thereon. 

(ii)  all  pertinent  drill  data  and  related 
maps. 

(iii)  the  calculations  whereby  the 
basic  sample-assay  or  drill  data  were 
translated  into  the  estimates  made  of 
the  grade  and  tonnage  of  reserves  in 
each  block  and  in  the  complete  reserve 
estimate. 

Instructions  to  Paragraph  (c)(1) 

1.  Maps  and  drawings  submitted  to 
the  staff  should  include: 

(a)  A  legend  or  explanation  showing,  by 
means  of  pattern  or  symbol,  every  pattern  or 
symbol  used  on  the  map  or  drawing:  the  use 
of  the  symbols  used  by  the  U.S.  Geological 
Survey  is  encouraged; 

(b)  A  graphical  bar  scale  should  be 
included;  additional  representations  of  scale 
such  as  “one  inch  equals  one  mile”  may  be 
utilized  provided  the  original  scale  of  the  map 
has  not  been  altered; 

(c)  A  north  arrow  on  the  maps; 

(d)  An  index  map  showing  where  the 
property  is  situated  in  relationship  to  the 
state  or  province,  etc.,  in  which  it  was 
located; 

(e)  A  title  of  the  map  or  drawing  and  the 
date  on  which  it  was  drawn; 

(f)  In  the  event  interpretive  data  is 
submitted  in  conjunction  with  any  map.  the 
identity  of  the  geologist  or  engineer  that 
prepared  such  data;  and 

(g)  Any  drawing  should  be  simple  enough 
or  of  sufficiently  large  scale  to  clearly  show 
all  features  on  the  drawing. 
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(2)  Furnish  a  complete  copy  of  every 
material  engineering,  geological  or 
metallurgical  report  concerning  the 
registrant’s  property,  including 
governmental  reports,  which  are  known 
and  available  to  the  registrant  Every 
such  report  should  include  the  name  of 
its  author  and  the  date  of  its 
preparation,  if  known  to  the  registrant 

Instructions  to  Paragraph  (c)(2) 

1.  Any  of  the  above-required  reports 
as  to  which  the  staff  has  access  need 
not  be  submitted.  In  this  regard,  issuers 
should  consult  with  the  staff  prior  to 
filing  the  report.  Any  reports  not 
submitted  should  be  identified  in  a  list 
furnished  to  the  staff.  This  list  should 
also  identify  any  known  governmental 
reports  concerning  the  registrant’s 
property. 

(3)  Furnish  copies  of  all  documents 
such  as  title  documents,  operating 
permits  and  easements  needed  to 
support  representations  made  in  the 
report, 

7.  In  Section  229.802,  paragraphs  (e) 
and  (f)  are  reserved  and  paragraph  (g)  is 
added  to  read  as  follows: 

§  229.802  Exchange  Act  industry  guides. 

«  «  *  *  * 

(e)  [Reserved]. 

(f)  [Reserved]. 

(g)  Guide  7.  Description  of  Property  by 
Issuers  Engaged  or  To  Be  Engaged  in 
SigniHcant  Mining  Operations.  Note: 

The  text  of  Guide  7  will  not  appear  in 
the  CFR.  The  text  of  Guide  7  is  identical 
to  §  229.801(g)  of  this  chapter  and  is  not 
reprinted  here. 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

7.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77b,  77f.  77g,  77h,  77j, 
778,  77888,  78c,  78i,  78m.  78n,  78o,  78w. 
781^3),  79t,  80a-8.  80a-29,  80a-30,  and  80a- 
37,  unless  otherwise  noted. 

8.  By  amending  paragraph  (b)(l)(i}  of 
§  230.175  after  the  words  “filed  under 
the  Act”  add  the  words  “,  offering 
statement  or  solicitation  of  interest 
written  document  or  broadcast  script 
under  Regulation  A”  and  in  paragraph 

(b)(2){i]  after  the  parenthetical 

“(§  229.303  of  this  chapter)”  add  the 
words  “or  Regulation  S-B  (§  228.303  of 
this  chapter)”. 

9.  By  revising  Regulation  A — 
Conditional  Small  Issues  Exemption, 

§§  230.251-230.263,  to  read  as  follows: 

2  W.251  Scope  of  Exemption. 

230.252  Offering  Statement. 


230.253  Offering  Circular. 

230.254  Solicitation  of  Interest  Document  for 
Use  Prior  to  an  Offering  Statement. 

230.255  Preliminary  Offering  Circulars. 

230.256  Filing  of  Sales  Material. 

230.257  Reports  of  Sales  and  Use  of 
Proceeds. 

230.258  Suspension  of  the  Exemption. 

230.259  Withdrawal  or  Abandonment  of 
Offering  Statements. 

230.260  Insignificant  Deviations  from  a 
Term.  Condition  or  Requirement  of . 
Regulation  A. 

230.261  Definitions. 

230.262  Disqualification  Provisions. 

230.263  Consent  to  Service  of  Process. 

Regulation  A — Conditional  Small  Issues 
Exemption 

Aufiiority:  Secs.  230.251  to  230.263  issued 
under  15  U.S.&  77c,  778. 

§  23(L251  Scope  of  exemption. 

A  public  offer  or  sale  of  securities  that 
meets  the  following  terms  and 
conditions  shall  be  exempt  under 
section  3(b)  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  (the  “Securities  Act”): 

(a)  Issuer.  The  issuer  of  the  securities: 

(1)  is  an  entity  organized  under  the 
laws  of  the  United  States  or  Canada,  or 
any  State,  Province,  Territory  or 
possession  thereof,  or  the  District  of 
Columbia,  with  its  principal  place  of 
business  in  the  United  States  or  Canada; 

(2)  is  not  subject  to  section  13  or  15(d) 
of  the  Securities  Exchange  Act  of  1934 
(the  “Exchange  Act”)  (15  U.S.C.  78a  et 
seg.)  immediately  before  the  offering; 

(3)  is  not  a  development  stage 
company  that  either  has  no  specific 
business  plan  or  purpose,  or  has 
indicated  that  its  business  plan  is  to 
merge  with  an  unidentified  company  or 
companies; 

(4)  is  not  an  investment  company 
registered  or  required  to  be  registered 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l  et  seg.]; 

(5)  is  not  issuing  fractioned  undivided 
interests  in  oil  or  gas  rights  as  defined  in 
§  230.300,  or  a  sin^ar  interest  in  other 
mineral  rights;  and 

(6)  is  not  disqualified  because  of 
§  230.262. 

(b)  Aggregate  Offering  Price.  The  sum 
of  all  cash  and  other  consideration  to  be 
received  for  the  securities  (“aggregate 
offering  price”)  shall  not  exceed 
$5,000,000,  including  no  more  than 
$1,500,000  offered  by  all  selling  security 
holders,  less  the  aggregate  offering  price 
for  all  securities  sold  within  the  twelve 
months  before  the  start  of  and  during 
the  offering  of  securities  in  reliance 
upon  Regulation  A.  No  affiliate  resales 
are  permitted  if  the  issuer  has  not  had 
net  income  from  continuing  operations 


in  at  least  one  of  its  last  two  fiscal 
years. 

Note:  Where  a  mixture  of  cash  and  non¬ 
cash  consideration  is  to  be  received,  the 
aggregate  offering  price  shall  be  based  on  the 
price  at  which  the  securities  are  offered  for 
cash.  Any  pwtion  of  the  aggregate  offering 
price  attributable  to  cash  received  in  a 
foreign  currency  shall  be  translated  into 
United  States  currency  at  a  ciurency 
exchange  rate  in  effect  on  or  at  a  reasonable 
time  prior  to  the  date  of  the  sale  of  the 
securities.  If  securities  are  not  offered  for 
cash,  the  aggregate  offering  price  shall  be 
based  on  the  value  of  the  consideration  as 
established  by  bona  fide  sales  of  that 
consideration  made  within  a  reasonable  time, 
or,  in  the  absence  of  sales,  on  the  fair  value 
as  determined  by  an  accepted  standard. 
Valuations  of  non-cash  consideration  must  be 
reasonable  at  the  time  made. 

(c)  Integration  with  Other  Offerings. 
Offers  and  sales  made  in  reliance  on 
this  Regulation  A  will  not  be  integrated 
with: 

(1)  prior  offers  or  sales  of  securities;  or 

(2)  subsequent  offers  or  sales  of 
securities  that  are: 

(i)  registered  under  the  Securities  Act, 
except  as  provided  in  §  230.254(d); 

(ii)  made  in  reliance  on  $  230.701; 

(iii)  made  pursuant  to  an  employee 
benefit  plan; 

(iv)  made  in  reliance  on  Regulation  S 
(I  230.901-904);  or 

(v)  made  more  than  six  months  after 
the  completion  of  the  Regulation  A 
offering. 

Note:  If  the  issuer  offers  or  sells  securities 
for  which  Jhe  safe  harbor  rules  are 
unavailable,  such  offers  and  sales  still  may 
not  be  integrated  with  the  Regulation  A 
offering,  depending  on  the  particular  facts 
and  circumstances.  See  Securities  Act 
Release  No.  4552  (November  6. 1962)  [27  FR 
11316]. 

(d)  Offering  Conditions. 

[\)  Offers. 

(i)  Except  as  allowed  by  §  230.254,  no 
offer  of  securities  shall  be  made  unless  a 
Form  1-A  offering  statement  has  been 
filed  with  the  Commission. 

(ii)  After  the  Form  1-A  offering 
statement  has  been  filed: 

(A)  oral  offers  may  be  made; 

(B)  written  offers  under  §  230.255  may 
be  made; 

(C)  printed  advertisements  may  be 
published  or  radio  or  television 
broadcasts  made,  if  they  state  from 
whom  a  Preliminary  Offering  Circular  or 
Final  Offering  Circular  may  be  obtained, 
and  contain  no  more  than  the  following 
information: 

[1]  the  name  of  the  issuer  of  the 
security; 

(2)  the  title  of  the  security,  the  amount 
being  offered  and  the  per  unit  offering 
price  to  the  public; 
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(d)  the  general  type  of  the  issuer’s 
business;  and 

(4)  a  brief  statement  as  to  the  general 
character  and  location  of  its  property. 

(iii)  after  the  Form  1-A  offering 
statement  has  been  qualihed,  other 
written  offers  may  be  made,  but  only  if 
accompanied  with  or  preceded  by  a 
Final  Offering  Circular. 

(2)  Sales. 

(i)  No  sale  of  securities  shall  be  made 
until: 

(A)  the  Form  1-A  offering  statement 
has  been  qualihed; 

(B)  A  Preliminary  Offering  Circular  or 
Final  Offering  Circular  is  furnished  to 
the  prospective  purchaser  at  least  48 
hours  prior  to  the  mailing  of  the 
confirmation  of  sale  to  that  person;  and 

(C)  A  Final  Offering  Circular  is 
delivered  to  the  purchaser  with  the 
confirmation  of  sale,  unless  it  has  been 
delivered  to  that  person  at  an  earlier 
time. 

(ii)  Sales  by  a  dealer  (including  an 
underwriter  no  longer  acting  in  that 
capacity  for  the  security  involved  in 
such  transaction]  that  take  place  within 
90  days  after  the  qualification  of  the 
Regulation  A  offering  statement  may  be 
made  only  if  the  dealer  delivers  a  copy 
of  the  current  offering  circular  to  the 
purchaser  before  or  with  the 
conHimation  of  sale.  The  issuer  or 
underwriter  of  the  offering  shall  provide 
requesting  dealers  with  reasonable 
quantities  of  the  offering  circular  for  this 
purpose. 

(3)  Continuous  or  delayed  offerings. 
Continuous  or  delayed  offerings  may  be 
made  under  this  Regulation  A  if 
permitted  by  §  230.415. 

§  230.252  Offering  Statement 

(a]  Documents  to  be  included.  The 
offering  statement  consists  of  the  facing 
sheet  of  Form  1-A  [§  239.90  of  this 
chapter],  the  contents  required  by  the 
form  and  any  other  material  information 
necessary  to  make  the  required 
statements,  in  the  light  of  the 
circumstances  under  which  they  are 
made,  not  misleading. 

(b]  Paper,  printing,  language  and 
pagination,  "rhe  requirements  for 
offering  statements  are  the  same  as 
those  specified  in  §  230.403  for 
registration  statements  under  the  Act. 

(c]  Confidential  treatment.  A  request 
for  confidential  treatment  may  be  made 
under  §  230.406  for  information  required 
to  be  filed,  and  §  200.83  of  this  chapter 
for  information  not  required  to  be  filed. 

(d]  Signatures.  The  issuer,  its  Chief 
Executive  Officer,  Chief  Financial 
Officer,  a  majority  of  the  members  of  its 
board  of  directors  or  other  governing 
body,  and  each  selling  security  holder 
shall  sign  the  offering  statement.  If  a 


signature  is  by  a  person  on  behalf  of  any 
other  person,  evidence  of  authority  to 
sign  shall  be  filed,  except  where  an 
executive  officer  signs  for  the  issuer.  If 
the  issuer  is  Canadian,  its  authorized 
representative  in  the  United  States  shall 
sign.  If  the  issuer  is  a  limited 
partnership,  a  majority  of  the  board  of 
directors  of  any  corporate  general 
partner  also  shall  sign. 

(e]  Number  of  copies  and  where  to 
file.  Seven  copies  of  the  offering 
statement,  at  least  one  of  which  is 
manually  signed,  shall  be  filed  either 
with  the  Commission’s  Office  for  the 
region  in  which  the  issuer’s  principal 
business  operations  are  conducted  or 
are  proposed  to  be  conducted  or  with 
the  Commission’s  main  office  in 
Washington,  DC.  An  issuer  which  has  or 
proposes  to  have  its  principal  business 
operations  in  Canada  shall  file  with  the 
Regional  Office  nearest  the  place  where 
the  issuer’s  principal  business 
operations  are  conducted  or  proposed  to 
be  conducted  or  with  the  Commission’s 
main  office  in  Washington,  DC.,  unless 
the  offering  is  to  be  made  through  a 
principal  underwriter  located  in  the 
United  States,  in  which  case  the 
appropriate  Regional  Office  is  the  office 
for  the  region  in  which  such  underwriter 
has  its  principal  office.  Since  no  filing 
may  be  made  with  the  Philadelphia 
Regional  Office,  filings  within  the 
jurisdiction  of  that  office  may  be  made 
either  at  the  Atlanta  or  New  York 
Regional  Office  or  in  Washington,  DC. 

(f]  Fee.  There  is  a  filing  fee  of  $500 
which  shall  accompany  the  initial  filing 
of  the  offering  statement.  ’There  is  no  fee 
for  amendments. 

(g]  Qualification.  (1]  If  there  is  no 
delaying  notation  as  permitted  by 
paragraph  (g](2]  of  this  section  or 
suspension  proceeding  under  §  230.258, 
an  offering  statement  is  qualified 
without  Commission  action  on  the  20th 
calendar  day  after  its  filing. 

(2]  An  offering  statement  containing 
the  following  notation  can  be  qualified 
only  by  order  of  the  Commission,  unless 
such  notation  is  removed  prior  to 
Commission  action  as  described  in 
paragraph  (g](3]  of  this  section: 

This  offering  statement  shall  only  be 
qualified  upon  order  of  the  Commission, 
unless  a  subsequent  amendment  is  filed 
indicating  the  intention  to  become  qualified 
by  operation  of  the  terms  of  Regulation  A. 

(3]  The  delaying  notation  specified  in 
paragraph  (g](2]  of  this  section  can  be 
removed  only  by  an  amendment  to  the 
offering  statement  that  contains  the 
following  language: 

This  offering  statement  shall  become 
qualified  on  the  20th  calendar  day  following 
the  filing  of  this  amendment. 


(h]  Amendments. 

(1)  If  any  information  in  the  offering 
statement  is  amended,  an  amendment, 
signed  in  the  same  manner  as  the  initial 
filing,  shall  be  filed.  Seven  copies  of 
every  amendment  shall  be  filed  with  the 
Commission’s  Office  that  accepted  the 
initial  filing.  Subsequent  amendments  to 
an  offering  shall  recommence  the  time 
period  for  qualification. 

(2]  An  amendment  to  include  a 
delaying  notation  pursuant  to  paragraph 
(g](2]  or  to  remove  one  pursuant  to 
paragraph  (g](3]  of  this  section  after  the 
initial  filing  of  an  offering  statement 
may  be  made  by  telegram  or  letter.  Each 
such  telegraphic  amendment  shall  be 
confirmed  in  writing  within  a  reasonable 
time  by  filing  a  signed  copy.  Such 
confirmation  shall  not  be  deemed  an 
amendment. 

§  230.253  Offering  Circular. 

(a]  Contents.  An  offering  circular  shall 
include  the  narrative  and  financial 
information  required  by  Form  1-A. 

(b]  Presentation  of  information. 
Information  in  the  offering  circular  shall 
be  presented  in  a  clear,  concise  and 
understandable  manner  and  in  a  type 
size  that  is  easily  readable.  Repetition  of 
information  should  be  avoided;  cross- 
referencing  of  information  within  the 
document  is  permitted. 

(c]  Date.  An  offering  circular  shall  be 
dated  approximately  as  of  the  date  of 
the  qualification  of  the  offering 
statement  of  which  it  is  a  part. 

(d]  Cover  page  legend.  'The  cover  page 
of  every  offering  circular  shall  display 
the  following  statement  in  capital  letters 
printed  in  boldfaced  type  at  least  as 
large  as  that  used  generally  in  the  body 
of  such  offering  circular: 

THE  UNITED  STATES  SECURITIES 
AND  EXCHANGE  COMMISSION  DOES 
NOT  PASS  UPON  THE  MERITS  OF  OR 
GIVE  ITS  APPROVAL  TO  ANY 
SECURITIES  OFFERED  OR  THE 
TERMS  OF  THE  OFFERING,  NOR 
DOES  IT  PASS  UPON  THE  ACCURACY 
OR  COMPLETENESS  OF  ANY 
OFFERING  CIRCULAR  OR  OTOER 
SELLING  UTERATURE.  THESE  • 
SECURITIES  ARE  OFFERED 
PURSUANT  TO  AN  EXEMPTION 
FROM  REGISTRATION  WITH  THE 
COMMISSION;  HOWEVER.  THE 
COMMISSION  HAS  NOT  MADE  AN 
INDEPENDENT  DETERMINATION 
THAT  THE  SECURITIES  OFFERED 
HEREUNDER  ARE  EXEMPT  FROM 
REGISTRATION. 

(e]  Revisions.  (1]  An  offering  circular 
shall  be  revised  during  the  course  of  an 
offering  whenever  the  information  it 
contains  has  become  false  or  misleading 
in  light  of  existing  circumstances. 


36470  Federal  Register  /  Vol.  57,  No.  157  /  Thursday,  August  13,  1992  /  Rules  and  Regulations 


material  developments  have  occurred, 
or  there  has  been  a  fundamental  change 
in  the  information  initially  presented. 

(2)  An  offering  circular  for  a 
continuous  offering  shall  be  updated  to 
include,  among  other  things,  updated 
financial  statements.  12  months  after  the 
date  the  offering  statement  was 
qualified. 

(3)  Every  revised  or  updated  offering 
circular  shall  be  filed  as  an  amendment 
to  the  offering  statement  and  requalified 
in  accordance  with  S  230.252. 

§  230.254  Solicitation  of  Interest 
Document  for  Use  Prior  to  an  Offering 
Statement 

(a)  An  issuer  may  publish  or  deliver  to 
prospective  purchasers  a  written 
document  or  make  scripted  radio  or 
television  broadcasts  to  determine 
whether  there  is  any  interest  in  a 
contemplated  securities  offering. 
Following  submission  of  the  written 
document  or  script  of  the  broadcast  to 
the  Commission,  as  required  by 
paragraph  (b)  of  this  section,  oral 
communications  with  prospective 
investors  and  other  broadcasts  are 
permitted.  The  written  documents, 
broadcasts  and  oral  communications  are 
each  subject  to  the  antifraud  provisions 
of  the  federal  securities  laws.  No 
solicitation  or  acceptance  of  money  or 
other  consideration,  nor  of  any 
commitment,  binding  or  otherwise,  from 
any  prospective  investor  is  permitted. 

No  sale  may  be  made  imtil  qualification 
of  the  offering  statement. 

(b)  While  not  a  condition  to  any 
exemption  pursuant  to  this  section: 

tl)  On  or  before  the  date  of  its  first 
use,  the  issuer  shall  submit  a  copy  of 
any  written  document  or  the  script  of 
any  broadcast  with  the  Commission’s 
Regional  OEBce  for  the  region  in  which 
the  issuer's  principal  business 
operations  are  conducted  or  are 
proposed  to  be  conducted  [Attention: 
Small  Issues  Branch)  or  with  the 
Commission's  main  office  in 
Washington,  D.C,  [Attention:  Office  of 
Small  Business  Policy).  The  document  or 
broadcast  script  shall  either  contain  or 
be  accompanied  by  the  name  and 
telephone  number  of  a  person  able  to 
answer  questions  about  the  document  or 
the  broadcast. 

Note:  Only  solicitation  of  interest  material 
that  contains  substantive  changes  from  or 
additions  to  previously  submitted  material 
needs  to  be  submitted. 

(2)  The  written  document  or  script  of 
the  broadcast  shall: 

(i)  state  that  no  money  or  other 
consideration  is  being  solicited,  and  if 
sent  in  response,  will  not  be  accepted: 

(ii)  state  that  no  sales  of  the  securities 
will  be  made  or  commitment  to  purchase 


accepted  until  delivery  of  an  offering 
circidar  that  includes  complete 
information  about  the  issuer  and  the 
offering:  , 

(iii)  state  that  an  indication  of  interest 
made  by  a  prospective  investor  involves 
no  obligation  or  commitment  of  any 
kind:  and 

(iv)  identify  the  chief  executive  officer 
of  the  issuer  and  briefly  and  in  general 
its  business  and  products. 

(3)  Solicitations  of  interest  pursuant  to 
this  provision  may  not  be  made  after  the 
filing  of  an  offering  statement. 

(4)  Sales  may  not  be  made  rmtil  20 
calendar  days  after  the  last  publication 
or  delivery  M  the  document  or  radio  or 
television  broadcast. 

(c)  Any  written  document  under  this 
section  may  include  a  coupon, 
returnable  to  the  issuer  indicating 
interest  in  a  potential  offering,  revealing 
the  name,  address  and  telephone 
number  of  the  prospective  investor. 

(d)  Where  an  issuer  has  a  bona  fide 
change  of  intention  and  decides  to 
register  an  offering  after  using  the 
process  permitted  by  this  section 
without  having  filed  the  offering 
statement  prescribed  by  S  230.252,  the 
Regulation  A  exemption  for  offers  made 
in  reliance  upon  this  section  will  not  be 
subject  to  integration  with  the  registered 
offering,  if  at  least  30  calendar  days 
have  elapsed  between  the  last 
solicitation  of  interest  and  the  filing  of 
the  registration  statement  with  the 
Commission,  and  all  solicitation  of 
interest  documents  have  been  submitted 
to  the  Commission.  With  respect  to 
integration  with  other  offerings,  see 

§  230.251(c). 

§  230.255  Preliminary  Offering  Circulars. 

(a)  Prior  to  qualification  of  the 
required  offering  statement,  but  after  its 
filing,  a  written  offer  of  securities  may 
be  made  if  it  meets  the  following 
requirements: 

(1)  The  outside  front  cover  page  of  the 
material  bears  the  caption  "Preliminary 
Offering  Circular,"  the  date  of  issuance, 
and  the  following  statement,  which  shall 
run  along  the  left  hand  margin  of  the 
page  and  be  printed  perpendicular  tq  the 
text,  in  boldfaced  type  at  least  as  large 
as  that  used  generally  in  the  body  of 
such  offering  circular: 

An  offering  statement  pursuant  to 
Regulation  A  relating  to  these  securities  has 

been  filed  with  the _ Office  of  the 

Securities  and  Exchange  Commission. 

Information  contained  in  this  Preliminary 
Offering  Circular  is  subject  to  completion  or 
amendiMnt  These  securities  may  not  be  sold 
nor  may  offers  to  buy  be  accepted  prior  to  the 
time  an  offering  circular  which  is  not 
designated  as  a  Preliminary  Offering  Circular 
is  delivered  and  the  offering  statement  filed 
with  the  Commission  becomes  qualified.  This 


Preliminary  Offering  Circular  shall  not 
constitute  an  offer  to  sell  or  the  solicitation  of 
an  offer  to  buy  nor  shall  there  be  any  sales  of 
these  securities  in  any  state  in  which  such 
offer,  solicitation  or  sale  would  be  unlawful 
prior  to  registration  or  qualification  under  the 
laws  of  any  such  state. 

(2)  The  Preliminary  Offering  Circular 
contains  substantially  the  information 
required  in  an  offering  circular  by  Form 
1-A  {§  239.90  of  this  chapter),  except 
that  information  with  respect  to  offering 
price,  underwriting  discounts  or 
commissions,  discounts  or  commissions 
to  dealers,  amount  of  proceeds, 
conversion  rates,  call  prices,  or  other 
matters  dependent  upon  the  offering 
price  may  be  omitted.  The  outside  front 
cover  page  of  the  Preliminary  Offering 
Circular  shall  include  a  bona  fide 
estimate  of  the  range  of  the  maximum 
offering  price  and  maximum  number  of 
shares  or  other  units  of  securities  to  be 
offered  or  a  bona  fide  estimate  of  the 
principal  amount  of  debt  securities  to  be 
offered. 

(3)  The  material  is  filed  as  a  part  of 
the  offering  statement. 

(b)  If  a  Preliminary  Offering  Circular 
is  inaccurate  or  inadequate  in  any 
material  respect,  a  revised  Preliminary 
Offering  Circular  or  a  complete  Offering 
Circular  shall  be  furnished  to  all  persons 
to  whom  securities  are  to  be  sold  at 
least  48  hours  prior  to  the  mailing  of  any 
confirmation  of  sale  to  such  persons,  or 
shall  be  sent  to  such  persons  under  such 
circumstances  that  it  would  normally  be 
received  by  them  48  hours  prior  to 
receipt  of  confirmation  of  the  sale. 

§  230.256  Filing  of  Sales  Material. 

While  not  a  condition  to  an  exemption 
pursuant  to  this  provision,  seven  copies 
of  any  advertisement  or  written 
communication,  or  the  script  of  any 
radio  or  television  broadcast,  shall  be 
filed  with  the  Office  of  the  Commission 
where  the  offering  statement  was 
qualified  when  the  material  is  first 
published  or  delivered. 

Note:  Only  sales  material  that  contains 
substantive  changes  from  or  additions  from 
previously  filed  material  needs  to  be  filed. 

§  230.257  Reports  of  Sales  and  Use  of 
Proceeds. 

While  not  a  condition  to  an  exemption 
pursuant  to  this  provision,  the  issuer 
and/or  each  selling  security  holder  shall 
file  seven  copies  of  a  report  concerning 
sales  and  use  of  proceeds  on  Form  2-A 
[§  239.91  of  this  chapter],  or  other  form 
prescribed  by  the  Commission,  with  the 
Office  of  the  Commission  where  the 
offering  statement  was  qualified.  This 
report  shall  be  filed  at  the  following 
times: 
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(a)  Every  six  months  after  the 
qualification  of  the  offering  statement  or 
any  amendment  until  substantially  all 
the  proceeds  have  been  applied;  and 

(b)  wi^in  30  calendar  days  after  the 
termination,  completion  or  final  sale  of 
securities  in  the  oftering,  or  the 
application  of  the  proceeds  ftom  the 
offering,  whichever  is  the  latest  event. 
This  report  should  be  labelled  the  fmal 

'  report  For  purposes  of  this  section,  the 
temporary  investment  of  proceeds 
pending  ^al  application  shall  not 
constitute  application  of  the  proceeds. 

§  230.258  Suspension  of  ttie  Exemption. 

(а)  The  Commission  may  at  any  time 
enter  an  order  temporarily  suspending  a 
Regulation  A  exemption  if  it  has  reason' 
to  believe  that: 

(1)  no  exemption  is  available  or  any  of 
the  terms,  conditions  or  requirements  of 
the  Regulation  have  not  been  complied 
with,  including  failures  to  provide  the 
Commission  a  copy  of  the  document  or 
broadcast  script  under  $  230.254,  to  file 
any  sales  material  as  required  by 

§  230.256  or  report  as  required  by 
§  230.257; 

(2)  the  offering  statement,  any  sales  or 
solicitation  of  interest  material  contains 
any  untrue  statement  of  a  material  fact 
or  omits  to  state  a  material  fact 
necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  tmder  which  they  are 
made,  not  misleading; 

(3)  the  offering  is  being  made  or  would 
be  made  in  violation  of  section  17  of  the 
Securities  Act; 

(4)  an  event  has  occurred  after  the 
filing  of  the  offering  statement  which 
would  have  rendered  the  exemption 
hereunder  unavailable  if  it  had  occurred 
prior  to  such  filing; 

(5)  any  person  specified  in  paragraph 

(a)  of  §  230.262  has  been  indicted  for 
any  crime  or  offense  of  the  character 
specified  in  paragraph  (a)(3]  of  230.262, 
or  any  proceeding  has  been  initiated  for 
the  purpose  of  enjoining  any  such 
person  from  engaging  in  or  continuing 
any  conduct  or  practice  of  the  character 
specified  in  paragraph  (a)(4)  of 

§  230.262: 

(б)  any  person  specified  in  paragraph 

(b)  of  §  230.262  has  been  indicted  for 
any  crime  or  offense  of  the  character 
specified  in  paragraph  (b)(1)  of 

§  230.262,  or  any  proceeding  has  been 
initiated  for  the  purpose  of  enjoining  any 
such  person  ftom  engaging  in  or 
continuing  any  conduct  or  practice  of 
the  character  specified  in  paragraph 
(b)(2)  of  §  230.262;  or 

(7)  the  issuer  or  any  promoter,  officer, 
director  or  underwriter  has  failed  to 
cooperate,  or  has  obstructed  or  refused 
to  permit  the  making  of  an  investigation 


by  the  Commission  in  connection  with 
any  offering  made  or  proposed  to  be 
made  in  reliance  on  Regulation  A 

(b)  Upon  the  entry  of  an  order  under 
paragraph  (a)  of  this  section,  the 
Commission  will  promptly  give  notice  to 
the  issuer,  any  underwriter  and  any 
selling  security  holder 

(1)  that  such  order  has  been  entered, 
together  with  a  brief  statement  of  the 
reasons  for  the  entry  of  the  order;  and 

(2)  that  the  Commission,  upon  receipt 
of  a  written  request  within  30  calendar 
days  after  the  entry  of  the  order,  will 
within  20  calendar  days  after  receiving 
the  request,  order  a  hearing  at  a  place  to 
be  designated  by  the  Commission. 

(c)  If  no  hearing  is  requested  and  none 
is  oi^ered  by  the  Commission,  an  order 
entered  under  paragraph  (a)  of  this 
section  shall  become  permanent  on  the 
30th  calendar  day  after  its  entry  and 
shall  remain  in  effect  unless  or  until  it  is 
modified  or  vacated  by  the  Commission. 
Where  a  hearing  is  requested  or  is 
ordered  by  the  Commission,  the 
Commission  will,  after  notice  of  and 
opportunity  for  such  hearing,  either 
vacate  the  order  or  enter  an  order 
permanently  suspending  the  exemption. 

(d)  The  Conunission  may,  at  any  time 
after  notice  of  and  opportunity  for 
hearing,  enter  an  order  permanently 
suspending  the  exemption  for  any 
reason  upon  which  it  could  have  entered 
a  temporary  suspension  order  under 
paragraph  (a)  of  this  section.  Any  such 
order  shall  remain  in  effect  until  vacated 
by  the  Commission. 

(e)  All  notices  required  by  this  section 
shall  be  given  by  personal  service, 
registered  or  certified  mail  to  the 
addresses  given  by  the  issuer,  any 
underwriter  and  any  selling  security 
holder  in  the  offering  statement. 

§  230.259  Withdrawal  or  Abandonmant  of 
Offering  Statements. 

(a)  If  none  of  the  securities  which  are 
the  subject  of  an  offering  statement  have 
been  sold  and  such  offering  statement  is 
not  the  subject  of  a  proceeding  under 

§  230.258,  the  offering  statement  may  be 
withdrawn  with  the  Commission's 
consent.  The  application  for  withdrawal 
shall  state  the  reason  the  offering 
statement  is  to  be  withdrawn,  shall  be 
signed  by  an  authorized  representative 
of  the  issuer  and  shall  be  directed  to  the 
Commission's  Office  where  the  offering 
statement  was  filed. 

(b)  When  an  offering  statement  has 
been  on  file  with  the  Commission  for 
nine  months  without  amendment  and 
has  not  become  qualified,  the 
Commission  may,  in  its  discretion, 
proceed  in  the  following  manner  to 
determine  whether  such  offering 
statement  has  been  abandoned  by  the 


issuer.  If  the  offering  statement  has  been 
amended,  the  9-month  period  shall  be 
computed  from  the  date  of  the  latest 
amendment. 

(1)  Notice  will  be  sent  to  the  issuer, 
and  to  any  counsel  for  the  issuer  named 
in  the  offering  statement,  by  registered 
or  certified  mail,  return  receipt 
requested,  addressed  to  the  most  recent 
addresses  for  the  issuer  and  issuer's 
counsel  as  reflected  in  the  offering 
statement.  Such  notice  will  inform  the 
issuer  and  issuer's  counsel  that  the 
offering  statement  or  amendments 
thereto  is  out  of  date  and  must  be  either 
amended  to  comply  with  applicable 
requirements  of  Regulation  A  or  be 
withdrawn  within  30  calendar  days  after 
the  notice. 

(2)  If  the  issuer  or  issuer's  counsel  fail 
to  respond  to  such  notice  by  filing  a 
substantive  amendment  or  withdrawing 
the  offering  statement  or  does  not 
furnish  a  satisfactory  explanation  as  to 
why  the  issuer  has  not  done  so  within  30 
calendar  days,  the  Commission  may 
declare  the  offering  statement 
abandoned. 

§  230.260  Insignificant  Deviations  from  a 
Term,  Condition  or  Requirement  of 
Regulation  A. 

(a)  A  failure  to  comply  with  a  term, 
condition  or  requirement  of  Regulation 
A  will  not  result  in  the  loss  of  ffe 
exemption  ft-om  the  requirements  of 
section  5  of  the  Securities  Act  for  any 
offer  or  sale  to  a  particular  individual  or 
entity,  if  the  person  relying  on  the 
exemption  establishes: 

(1)  the  failure  to  comply  did  not 
pertain  to  a  term,  condition  or 
requirement  directly  intended  to  protect 
that  particular  individual  or  entity; 

(2)  the  failure  to  comply  was 
insignificant  with  respect  to  the  offering 
as  a  whole,  provided  that  any  failure  to 
comply  with  paragraphs  (a),  (b),  (d)  (1) 
and  (3)  of  §  230.251  shall  be  deemed  to 
be  significant  to  the  offering  as  a  whole; 
and 

(3)  a  good  faith  and  reasonable 
attempt  was  made  to  comply  with  all 
applicable  terms,  conditions  and 
requirements  of  Regulation  A 

(b)  A  transaction  made  in  reliance 
upon  Regulation  A  shall  comply  with  all 
applicable  terms,  conditions  and 
requirements  of  the  regulation.  Where 
an  exemption  is  established  only 
through  reliance  upon  paragraph  (a)  of 
this  section,  the  failure  to  comply  shall 
nonetheless  be  actionable  by  the 
Commission  under  section  20  of  the  Act. 

(c)  This  provision  provides  no  relief  or 
protection  from  a  proceeding  under 

§  230.258. 
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S  230^1  Definitions. 

As  used  in  this  Regulation  A,  all  terms 
have  the  same  meanings  as  in  §  230.405, 
except  that  all  references  to  "registrant" 
in  those  dehnitions  shall  refer  to  the 
issuer  of  the  securities  to  be  offered  and 
sold  under  Regulation  A.  In  addition, 
these  terms  have  the  following 
meanings; 

(a)  Final  Offering  CircuIai^The 
current  offering  circular  contained  in  a 
qualified  offering  statement; 

(b)  Preliminary  Offering  Circular— 
The  offering  circular  described  in 

§  230.255(a). 

§  230.262  Disqualification  provisions. 

Unless,  upon  a  showing  of  good  cause 
and  without  prejudice  to  any  other 
action  by  the  Commission,  the 
Commission  determines  that  it  is  not 
necessary  under  the  circumstances  that 
the  exemption  provided  by  this 
Regulation  A  be  denied,  the  exemption 
shall  not  be  available  for  the  offer  or 
sale  of  securities,  if: 

(a)  the  issuer,  any  of  its  predecessors 
or  any  affiliated  issuer 

(1)  has  filed  a  registration  statement 
which  is  the  subject  of  any  pending 
proceeding  or  examination  under 
section  8  of  the  Act,  or  has  been  the 
subject  of  any  refusal  order  or  stop 
order  thereunder  within  5  years  prior  to 
the  filing  of  the  offering  statement 
required  by  §  230.252; 

(2)  is  subject  to  any  pending 
proceeding  under  §  230.258  or  any 
similar  section  adopted  under  section 
3(b)  of  the  Securities  Act  or  to  an  order 
entered  thereunder  within  5  years  prior 
to  the  filing  of  such  offering  statement; 

(3)  has  been  convicted  within  5  years 
prior  to  the  filing  of  such  offering 
statement  of  any  felony  or  misdemeanor 
in  connection  with  the  purchase  or  sale 
of  any  security  or  involving  the  making 
of  any  false  filing  with  the  Commission; 

(4)  is  subject  to  any  order,  judgment, 
or  decree  of  any  court  of  competent 
jurisdiction  temporarily  or  preliminarily 
restraining  or  enjoining,  or  is  subject  to 
any  order,  judgment  or  decree  of  any 
court  of  competent  jurisdiction,  entered 
within  5  years  prior  to  the  filing  of  such 
offering  statement,  permanently 
restraining  or  enjoining,  such  person 
from  engaging  in  or  continuing  any 
conduct  or  practice  in  connection  with 
the  purchase  or  sale  of  any  security  or 
involving  the  making  of  any  false  filing 
with  the  Commission;  or 

(5)  is  subject  to  a  United  States  Postal 
Service  false  representation  order 
entered  under  39  U.S.C.  §  3005  within  5 
years  prior  to  the  filing  of  the  offering 
statement,  or  is  subject  to  a  temporary 
restraining  order  or  preliminary 
injunction  entered  under  39  U.S.C. 


§  3007  with  respect  to  conduct  alleged  to 
have  violated  39  U.S.C.  S  3005.  The  entry 
of  an  order,  judgment  or  decree  against 
any  affiliated  entity  before  the 
affiliation  with  the  issuer  arose,  if  the 
affiliated  entity  is  not  in  control  of  the 
issuer  and  if  the  affiliated  entity  and  the 
issuer  are  not  under  the  common  control 
of  a  third  party  who  was  in  control  of 
the  affiliated  entity  at  the  time  of  such 
entry  does  not  come  within  the  purview 
of  this  paragraph  (a)  of  this  section. 

(b)  any  director,  officer  or  general 
partner  of  the  issuer,  beneficial  owner  of 
10  percent  or  more  of  any  class  of  its 
equity  securities,  any  promoter  of  the 
issuer  presently  connected  with  it  in  any 
capacity,  any  underwriter  of  the 
securities  to  be  offered,  or  any  partner, 
director  or  officer  of  any  such 
underwriter: 

(1)  has  been  convicted  within  10  years 
prior  to  the  filing  of  the  offering 
statement  required  by  §  230.252  of  any 
felony  or  misdemeanor  in  connection 
with  the  purchase  or  sale  of  any 
security,  involving  the  making  of  a  false 
filing  with  the  Commission,  or  arising 
out  of  the  conduct  of  the  business  of  an 
imderwriter,  broker,  dealer,  municipal 
securities  dealer,  or  investment  adviser: 

(2)  is  subject  to  any  order,  judgment, 
or  decree  of  any  court  of  competent 
jurisdiction  temporarily  or  preliminarily 
enjoining  or  restraining,  or  is  subject  to 
any  order,  judgment,  or  decree  of  any 
court  of  competent  jurisdiction,  entered 
within  5  years  prior  to  the  filing  of  such 
offering  statement,  permanently 
enjoining  or  restraining  such  person 
from  engaging  in  or  continuing  any 
conduct  or  practice  in  connection  with 
the  purchase  or  sale  of  any  security, 
involving  the  making  of  a  false  filing 
with  the  Commission,  or  arising  out  of 
the  conduct  of  the  business  of  an 
underwriter,  broker,  dealer,  municipal 
securities  dealer,  or  investment  adviser; 

(3)  is  subject  to  an  order  of  the 
Commission  entered  piu^uant  to  section 
15(b).  15B(a),  or  15B(c)  of  the  Exchange 
Act,  or  section  203(e)  or  (f)  of  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l  et  seq.y, 

(4)  i9*suspended  or  expelled  from 
membership  in,  or  suspended  or  barred 
from  association  with  a  member  of,  a 
national  securities  exchange  registered 
under  section  6  of  the  Exchange  Act  or  a 
national  securities  association 
registered  under  section  15A  of  the 
Exchange  Act  for  any  act  or  omission  to 
act  constituting  conduct  inconsistent 
with  just  and  equitable  principles  of 
trade:  or 

(5)  is  subject  to  a  United  States  Postal 
Service  false  representation  order 
entered  under  39  U.S.C.  §  3005  within  5 
years  prior  to  the  filing  of  the  offering 


statement  required  by  §  230.252,  or  is 
subject  to  a  restraining  order  or 
preliminary  injunction  entered  imder  39 
U.S.C.  §  3007  with  respect  to  conduct 
alleged  to  have  violated  39  U.S.C. 

I  3005. 

(c)  any  underwriter  of  such  securities 
was  an  underwriter  or  was  named  as  an 
underwriter  of  any  securities: 

(1)  covered  by  any  registration 
statement  which  is  the  subject  of  any 
pending  proceeding  or  examination 
under  section  8  of  the  Act,  or  is  the 
subject  of  any  refusal  order  or  stop 
order  entered  thereunder  within  5  years 
prior  to  the  filing  of  the  offering 
statement  required  by  §  230.252;  or 
^  (2)  covered  by  any  filing  which  is 
subject  to  any  pending  proceeding  under 
§  230.258  or  any  simiiar  rule  adopted 
under  section  3(b)  of  the  Securities  Act, 
or  to  an  order  entered  thereunder  within 
5  years  prior  to  the  filing  of  such  offering 
statement. 

§  230.263  Consent  to  Service  of  Process. 

(a)  If  the  issuer  is  not  organized  under 
the  laws  of  any  of  the  states  of  or  the 
United  States  of  America,  it  shall  at  the 
time  of  filing  the  offering  statement 
required  by  §  230.252,  furnish  to  the 
Commission  a  written  irrevocable 
consent  and  power  of  attorney  on  Form 
F-X  [§  239.42  of  this  chapter). 

(b)  Any  change  to  the  name  or 
address  of  the  agent  for  service  of  the 
issuer  shall  be  communicated  promptly 
to  the  Commission  through  amendment 
of  the  requisite  form  and  referencing  the 
file  number  of  the  relevant  offering 
statement. 

10.  §  230.405  is  amended  by  adding  the 
following  definition  of  “small  business 
issuer"  in  the  appropriate  alphabetical 
order  to  read  as  follows; 

§  230.405  Definitions  of  terms. 

«  «  *  *  * 

Small  Business  Issuer.  The  term 
“small  business  issuer"  means  an  entity 
that  meets  the  following  criteria: 

(1)  has  revenues  of  less  than 
$25,000,000; 

(2)  is  a  U.S.  or  Canadian  issuer; 

(3)  is  not  an  investment  company;  and 

(4)  if  a  majority  owned  subsidiary,  the 
parent  corporation  is  also  a  small 
business  issuer. 

Provided  however,  that  an  entity  is 
not  a  small  business  issuer  if  it  has  a 
public  float  (the  aggregate  market  value 
of  the  outstanding  securities  held  by 
non-affiliates)  of  $25,000,000  or  more. 

Note:  The  public  float  of  a  reporting 
company  shall  be  computed  by  use  of  the 
price  at  which  the  stock  was  last  sold,  or  the 
average  of  the  bid  and  asked  prices  of  such 
stock,  on  a  date  within  60  days  prior  to  the 
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end  of  its  most  recent  fiscal  year.  The  public 
float  of  a  company  filing  an  initial 
registration  statement  under  the  Exchange 
Act  shall  be  determined  as  of  a  date  within 
60  days  of  the  date  the  registration  statement 
is  filed. 

In  the  case  of  an  initial  public  offering 
of  securities,  public  float  shall  be 
computed  on  the  basis  of  the  number  of 
shares  outstanding  prior  to  the  offering 
and  the  estimated  public  offering  price 
of  the  securities. 

*  *  •  *  « 

S  230.481  [Amended] 

11.  By  removing  the  words  "in  red 
ink,”  from  paragraph  (b)(2)  of  §  230.481. 

S  230.502  [Amended] 

12.  In  9  230.502  by  amending 
paragraph  (b)(1)  by  removing  the  words 
“9  230.504”  and  adding  “9  230.504a”  and 
in  the  note  to  paragraph  (b)  by  removing 
the  words  “9  230.504(b)(2)(ii)”  and 
adding  the  word  "9  230.504a(b)(2)(ii)” 
and  in  paragraph  (c)  by  removing  the 
words  “9  230.504(b)(1)”  and  adding  the 
words  “9  230.504a(b)(l)”  and  in 
paragraph  (d)  by  removing  the  words 
"230.504(b)(1)”  and  adding  the  words 

"9  230.504a(b)(l)”  and  in  the  flush-text 
of  paragraph  (d)  by  removing  the  words 
"9  230.504(b)(2)(ii)”  and  adding  the 
words  “9  230.504a(b)(2)(ii)”. 

§  230.504a  [Redesignated  from  §  230.504] 

13.  By  redesignating  9  230.504  as 

9  230.504a  and  in  newly  redesignated 
9  230.504a  revise  the  section  heading  to 
read  as  follows: 

S  230.504  Exemption  for  limited 
offerings  and  sales  of  securities  not 
exceeding  $1,000,000. 

14.  By  adding  9  230.504  to  read  as 
follows: 

9  230.504  Exemption  for  limited 
offerings  and  sales  of  securities  not 
exceeding  $1,000,000. 

(a)  Exemption.  Offers  and  sales  of 
securities  that  satisfy  the  conditions  in 
paragraph  (b)  of  this  9  230.504  by  an 
issuer  that  is  not: 

(1)  subject  to  the  reporting 
requirements  of  section  13  or  15(d)  of  the 
Exchange  Act,; 

(2)  an  investment  compan3r,  or 

(3)  a  development  stage  company  that 
either  has  no  specific  business  plan  or 
purpose  or  has  indicated  that  its 
business  plan  is  to  engage  in  a  merger  or 
acquisition  with  an  unidentifled 
company  or  companies,  or  other  entity 
or  person,  shall  be  exempt  from  the 
provision  of  section  5  of  the  Act  under 
section  3(b)  of  the  Act. 

{b)  Conditions  to  be  met — (l)To 
qualify  for  exemption  under  this 
9  230.504,  offers  and  sales  must  satisfy 
the  terms  and  conditions  of  9  9  230.501 
and  230.502,  except  that  the  provisions 
of  9  230.502(c)  and  (d)  shall  not  apply  to 


oflers  and  sales  made  imder  this 
9  230.504. 

(2)  The  aggregate  offering  price  for  an 
offering  of  securities  under  tUs 
9  230.504,  as  defined  in  9  230.501(c), 
shall  not  exceed  $1,000,000,  less  the 
aggregate  offering  price  for  all  securities 
sold  within  the  twelve  months  before 
the  start  of  and  during  the  offering  of 
securities  under  this  9  230.504,  in 
reliance  on  any  exemption  under  section 
3(b),  or  in  violation  of  section  5(a)  of  the 
Securities  Act, 

Note  1:  The  calculation  of  the  aggregate 
offering  price  is  illustrated  as  follows: 

If  an  issuer  sold  $900,000  on  June  1, 1987 
under  this  9  230.504  and  an  additional 
$4,100,000  on  December  1, 1987  under 
S  230.505,  the  issuer  could  not  sell  any  of  its 
securities  under  this  {  230.504  until  December 
1, 1988.  Until  then  the  issuer  must  count  the 
December  1, 1987  sale  towards  the  $1,000,000 
limit  within  the  preceding  twelve  months. 

Note  2:  If  a  transaction  under  9  230.504  fails 
to  meet  the  limitation  on  the  aggregate 
offering  price,  it  does  not  affect  the 
availability  of  this  9  230.504  for  the  other 
transactions  considered  in  applying  such 
limitation.  For  example,  if  an  issuer  sold 
$1,000,000  worth  of  its  securities  on  January  1, 
1988  under  this  9  230.504  and  an  additional 
$500,000  worth  on  July  1, 1988,  this  9  230.504 
would  not  be  available  for  the  later  sale,  but 
would  still  be  applicable  to  the  January  1, 

1988  sale. 

15.  By  revising  paragraph  (b)(2)(iii) 
introductory  text  and  (b)(2)(iii)  (A)  and 
(B)  of  9  230.505  to  read  as  follows: 

9  230.505  Exemption  for  limited  offers  and 
sales  of  securities  not  exceeding 
$5,000,000. 

•  «  A  *  ft 

(b)  *  *  * 

(2)  *  *  * 

(iii)  Disqualifications.  No  exemption 
under  this  section  shall  be  available  for 
the  securities  of  any  issuer  described  in 
9  230.262  of  Regulation  A,  except  that 
for  purposes  of  this  section  only: 

(A)  The  term  “filing  of  the  offering 
statement  required  by  9  230.252”  as  used 
in  9  230.262(a),  (b)  and  (c)  shall  mean 
the  first  sale  of  securities  under  this 
section: 

(B)  The  term  “underwriter”  as  used  in 
9  230.262  (b)  and  (c)  shall  mean  a  person 
that  has  been  or  will  be  paid  directly  or 
indirectly  remuneration  for  solicitation 
of  purchasers  in  connection  with  sales 
of  securities  under  this  section;  and 

ft  ft  ft  *  * 

16.  By  revising  paragraph  (a)(2)  of 
9  230.508  to  read  as  follows: 

§  230.508.  Insignificant  deviations  from  a 
farm,  condition  or  requirement  of 
Regulation  D. 

(a)  *  *  * 


(2)  The  failure  to  comply  was 
insignificant  with  respect  to  the  offering 
as  a  whole,  provided  that  any  failure  to 
comply  with  paragraph  (c)  of  9  230.502, 
paragraph  (b)(2)  of  9  230.504,  paragraphs 
(b)(2)(i)  and  (ii)  of  9  230.505  and 
paragraph  (b)(2)(i)  of  9  230.506  shall  be 
deemed  to  be  significant  to  the  offering 
as  a  whole;  and 

ft  ft  ft  ft  ft 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

17.  The  authority  citation  for  Part  239 
continues  to  read  as  follows: 

Authority:  15  U.S.C  77a,  et  seq.,  unless 
otherwise  noted. 

18.  By  removing  9  9  239.28,  239.92, 
239.93,  239.94,  239.95,  and  239.96. 

19.  9  239.10  is  added  to  read  as 
follows: 

9  239.10  Form  SB-2,  optional  form 
for  the  registrat'on  of  securities  to  be 
sold  to  the  public  by  small  business 
issuers. 

Small  business  issuers  defined  in  Rule 
405  (17  CFR  230.405  of  this  chapter)  may 
use  this  form  to  register  securities  to  be 
sold  for  cash.  For  further  information 
concerning  eligibility  toward  this  form 
see  Item  10(a)  of  Regulation  S-B  (17  CFR 
228.10  et  seq.) 

Note:  The  Text  and  Instructions  of  Form 
SB-2  will  not  appear  in  the  Code  of  Federal 
Regulations. 

Form  SB-2 

U.S.  Securities  and  Exchange  Commission. 

Washington,  D.C.  20549 
OMB  Approval 

OMB  Number  xxxx-xxxx 

Expires:  Approval  Pending  Estimated 
average  burden  hours  per  response. — 1.0 
Registration  Statement  Under  the  Securities 
Act  of  1933  (Amendment  No _ ) 


(Name  of  small  business  issuer  in  its  charter) 


(State  or  jurisdiction  of  incorporation  or 
organization)  ' 


(Primary  Standard  Industrial  Classihcation 
Code  Number) 


(I.R.S.  Employer  Identification  No.) 


(Address  and  telephone  number  of  principal 
executive  offices) 


(Address  of  principal  place  of  business  or 
intended  principal  place  of  business) 
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(Name,  address  and  telephone  number  of 
agent  for  service) 

Approximate  date  of  proposed  sale  to  the 
public 


Calculation  of  Registration  Fee 

Title  of  each  class  of  securities  to  be 
registered 

Dollar  Amount  to  be  registered 

Proposed  maximum  offering  price  per  unit 

Proposed  maximum  aggregate  offering 
price 

Amount  of  registration  fee 

The  registrant  hereby  amends  this 
registration  statement  on  such  date  or  dates 
as  may  be  necessary  to  delay  its  effective 
date  until  the  registrant  shall  Hie  a  further 
amendment  which  specifically  states  that  this 
registration  statement  shall  thereafter 
become  effective  in  accordance  with  Section 
8(a)  of  the  Securities  Act  of  1933  or  until  the 
registration  statement  shall  become  effective 
on  such  date  as  the  Commission,  acting 
pursuant  to  said  Section  8(a),  may  determine. 

General  Instructions 

A.  Use  of  Form  and  Place  of  Filing 

1.  A  “small  business  issuer,”  deffned  in 
Rule  405  of  the  Securities  Act  of  1933  (the 
“Securities  Act")  may  use  this  form  to 
register  securities  to  be  sold  for  cash.  See 
also  Item  10(a)  of  Regulation  S-B  (17  CFR 
228.10  et  seq.) 

2.  Initial  public  offerings  on  Form  SB-2 
should  be  filed  in  the  regional  office  that  is 
closest  to  its  principal  place  of  business  or 
the  Washington,  D.C.  office.  However,  no 
filing  may  be  made  in  the  Philadelphia 
regional  office;  small  business  issuers  in  that 
region  should  file  in  the  Atlanta.  New  Yoric  or 
Washington,  D.C.  offices.  The  Conunission 
may  refer  the  filing  to  another  office  for 
processing. 

3.  If  the  small  business  issuer  is  a  reporting 
company  or  a  holding  company  of  a  bank 
(see  the  defmition  of  “bank"  in  section  12(i) 
of  the  Exchange  Act),  it  should  file  the 
registration  statement  in  the  Commission's 
Washington.  D.C.  headquarters. 

4.  Post-effective  amendments  should  be 
filed  with  the  office  that  declare  the 
registration  statement  effective. 

B.  General  Requirements 

1.  Issuers  registering  securities  for  the  ffrst 
time  should  be  aware  of  Form  SR  and  Rule 
463  under  the  Securities  Act  concerning  sales 
of  registered  securities  and  the  use  of 
proceeds.  First  time  issuers  also  should  be 
aware  of  Exchange  Act  Rule  15c2-8 

(§  240.15c2-8)  which  requires  broker  dealers 
to  deliver  a  prospectus  48  hours  before  a  sale 
of  securities  can  be  confirmed. 

2.  Issuers  engaged  in  real  estate,  oil  and 
gas  or  mining  activities  should  consult  the 
Industry  Guides  in  Item  801  of  Regulation  S- 
K  (17  CFR  229.801).  Real  estate  companies 
also  should  refer  to  Item  13  [Investment 
Policies  of  Registrant],  Item  14  [Description  of 
Real  Estate],  and  Item  15  [Operating  Data]  of 
Form  S-11  (17  CFR  239.18). 

3.  If  the  issuer  is  not  organized  under  the 
laws  of  any  of  the  states  of  or  the  United 
States  of  America,  it  shall  at  the  time  of  filing 


this  registration  statement,  fde  with  the 
Commission  a  written  irrevocable  consent 
and  power  of  attorney  on  Form  F-X’ 

[§  239.42].  Any  change  to  the  name  or  address 
of  the  agent  for  service  of  the  issuer  shall  be 
communicated  promptly  to  the  Commission 
through  amendment  of  the  requisite  form  and 
referencing  the  file  number  of  the  registration 
statement. 

Part  I — Information  Required  in  Prospectus 

Item  1.  Front  of  Registration  Statement  and 
Outside  Front  Cover  of  Prospectus 
Furnish  the  information  required  by  Item 

501  of  Regulation  S-B. 

Item  2.  Inside  Front  and  Outside  Back  Cover 
Pages  of  Prospectus 

Furnish  the  information  required  by  Item 

502  of  Regulation  S-B. 

Item  3.  Summary  Information  and  Risk 
Factors 

Furnish  the  information  required  by  Item 

503  of  Regulation  S-B. 

Item  4.  Use  of  Proceeds 
Furnish  the  information  required  by  Item 

504  of  Regulation  S-B. 

Item  5.  Determination  of  Offering  Price 
Furnish  the  information  required  by  Item 

505  of  Regulation  S-B. 

Item  6.  Dilution 

Furnish  the  information  required  by  Item 

506  of  Regulation  S-B. 

Item  7.  Selling  Security  Holders 
Furnish  the  information  required  by  Item 

507  of  Regulation  S-B. 

Item  8.  Plan  of  Distribution 
Furnish  the  information  required  by  Item 

508  of  Regulation  S-B. 

Item  9.  Legal  Proceedings 
Furnish  the  information  required  by  Item 
103  of  Regulation  S-B. 

Item  10.  Directors,  Executive  Officers. 
Promoters  and  Control  Persons 
Furnish  the  information  required  by  Item 
401  of  Regulation  S-B. 

Item  11.  Security  Ownership  of  Certain 
Beneficial  Owners  and  Management 
Furnish  the  information  required  by  Item 

403  of  Regulation  S-B. 

Item  12.  Description  of  Securities 
Furnish  the  information  required  by  Item 
202  of  Regulation  S-B. 

Item  13.  Interest  of  Named  Experts  and 
Counsel 

Furnish  the  information  required  by  Item 

509  of  Regulation  S-B. 

Item  14.  Disclosure  of  Commission  Position 
on  Indemnification  for  Securities  Act 
Liabilities 

Furnish  the  information  required  by  Item 

510  of  Regulation  S-B. 

Item  15.  Organization  Within  Last  Five  Years 
Furnish  the  information  required  by  Item* 

404  of  Regulation  S-B. 


Item  16.  Description  of  Business 
Furnish  the  information  required  by  Item 

101  of  Regulation  S-B. 

Item  17.  Management's  Discussion  and 
Analysis  or  Plan  of  Operation 

Furnish  the  information  required  by  Item 

303  of  Regulation  S-B. 

Item  18.  Description  of  Property 
Furnish  the  information  required  by  Item 

102  of  Regulation  S-B. 

Item  19.  Certain  Relationships  and  Related 
Transactions 

Furnish  the  information  required  by  Item 
404  of  Regulation  S-B. 

Item  20.  Market  for  Common  Equity  and 
Related  Stockholder  Matters 
Furnish  the  information  required  by  Item 
201  of  Regulation  S-B. 

Item  21.  Executive  Compensation 
Furnish  the  information  required  by  Item 
402  of  Regulation  S-B. 

Item  22.  Financial  Statements 
Furnish  the  information  required  by  Item 
310  of  Regulation  S-B.  * 

Item  23.  Changes  in  and  Disagreements  With 
Accountants  on  Accounting  and  Financial 
Disclosure 

Furnish  the  information  required  by  Item 

304  of  Regulation  S-B. 

Part  II — Information  Not  Required  in 
Prospectus 

Item  24.  Indemnification  of  Directors  and 
Officers 

Furnish  the  information  required  by  Item 
702  of  Regulation  S-B. 

Item  25.  Other  Expenses  of  Issuance  and 
Distribution 

Furnish  the  information  required  by  Item 

511  of  Regulation  S-B. 

Item  26.  Recent  Sales  of  Unregistered 
Securities 

Furnish  the  information  required  by  Item 
701  of  Regulation  S-B. 

Item  27.  Exhibits 

Furnish  the  exhibits  required  by  Item  601  of 
Regulation  S-B. 

Item  28.  Undertakings 

Furnish  the  undertakings  required  by  Item 

512  of  Regulation  S-B. 

Signatures 

In  accordance  with  the  requirements  of  the 
Securities  Act  of  1933,  the  registrant  certiHes 
that  it  has  reasonable  grounds  to  believe  that 
it  meets  all  of  the  requirements  of  filing  on 
Form  SB-2  and  authorized  this  registration 
statement  to  be  signed  on  its  behalf  by  the 

undersigned,  in  the  City  of _ State  of 

- on _ _  19 _ 

(Registrant]  - 

By  (Signature  and  Title) - 

In  accordance  with  the  requirements  of  the 
Securities  Act  of  1933,  this  registration 


S 
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statement  was  signed  by  the  following 
persons  in  the  capacities  and  on  the  dates 
stated. 

(Signature)  - 

(Title) - 

(Date) - 

Instructions  for  Signatures 

(1)  Who  must  sign:  the  small  business 
issuer,  its  principal  executive  officer  or 
oncers,  its  principal  financial  officer,  its 
controller  or  principal  accounting  officer  and 
at  least  the  majority  of  the  board  of  directors 
or  persons  performing  similar  functions.  If  the 
issuer  is  a  limited  partnership  then  the 
general  partner  and  a  majority  of  its  board  of 
directors  if  a  corporation. 

(2)  Beneath  each  signature,  type  or  print  the 
name  of  each  signatory.  Any  person  who 
occupies  more  than  one  of  the  specified 
positions  shall  indicate  each  capacity  in 
which  he  or  she  signs  the  registration 
statement.  See  Rule  402  of  Regulation  C 
concerning  manual  signatures  and  Item  601  of 
Regulation  S-B  concerning  signatures  by 
powers  of  attorney. 

20.  Form  S-2  (§  239.12)  is  amended  by 
adding  paragraph  C  to  General  Instruction  II 
to  read  as  follows: 

Note:  The  text  of  Form  S-2  does  notappear 
in  the  Code  of  Federal  Regulations. 

Form  S-2 

***** 

General  Instruction 

***** 

II.  Application  of  General  Rules  and 
Regulations 

*****  / 

C.  A  "small  business  issuer,"  defined  in 
Rule  405  (17  CFR  230.405),  that  is  eligible  to 
use  Form  S-2,  shall  refer  to  the  disclosure 
items  in  Regulation  S-B  (17  CFR  228.10  et 
seq.)  and  not  Regulation  S-K.  For  example, 
while  Item  1  of  Form  S-2  requires  the 
information  required  by  Item  501  of 
Regulation  S-K,  a  small  business  issuer  shall 
provide  the  information  in  Item  501  of 
Regulation  S-B.  Where  Regulation  S-B  does 
not  contain  a  comparable  Item,  for  example 
there  is  no  Item  "301”  in  Regulation  S-B,  then 
a  small  business  issuer  may  omit  the  Item.  A 
small  business  issuer  shall  provide  the 
financial  information  in  Item  310  of 
Regulation  S-B  in  lieu  of  the  Hnancial 
information  called  for  by  Item  11  of  Form  S-2. 
*  *  *  •  * 

21.  Form  S-3  (§  239.13)  is  amended  by 
adding  paragraph  C  to  General  Instruction  II 
to  read  as  follows: 

Note:  The  text  of  Form  S-3  does  not  appear 
in  the  Code  of  Federal  Regulations. 

Form  S-3 

***** 

General  Instruction 

***** 

n.  Application  of  General  Rules  and 
Regulations 

***** 

C.  A  "small  business  issuer,”  deHned  in 
Rule  405  (17  CFR  230.405),  that  is  eligible  to 


use  Form  S-3  shall  refer  to  the  disclosure 
items  in  Regulation  S-B  (17  CFR  228.10  et 
seq.)  and  not  Regulation  S-K.  For  example, 
while  Item  1  of  Form  S-3  requires  the 
information  required  by  Item  501  of 
Regulation  S-K,  small  business  issuers  shall 
provide  the  information  in  Item  501  of 
Regulation  S-B.  Where  Regulation  S-B  does 
not  contain  a  comparable  Item,  for  example 
there  is  no  Item  "301”  in  Regulation  S-B,  then 
small  business  issuers  may  omit  the  Item. 
Small  business  issuers  shall  provide  the 
financial  information  called  for  by  Item  310  of 
Regulation  S-B  in  lieu  of  the  financial 
information  called  for  by  Item  11. 
***** 

22.  Form  S-8  (§  239.16b)  is  amended  by 
adding  instruction  3  to  General  Instruction  B 
to  read  as  follows: 

Note:  The  text  of  Form  S-8  does  not  appear 
in  the  Code  of  Federal  Regulations. 

Form  S-8 

***** 

General  Instruction 

***** 

B.  Application  of  General  Rules  and 
Regulations 

***** 

3.  A  "small  business  issuer,”  defined  in 
§  230.405,  shall  refer  to  the  disclosure  items  in 
Regulation  S-B  (17  CFR  228.10  et  seq.)  and 
not  Regulation  ^K  (17  CFR  229.10  et  seq.). 

***** 

23.  Form  S-4  (§  239.25)  is  amended  by 
adding  paragraph  3  to  General  Instruction  D 
to  read  as  follows: 

Note:  The  text  of  Form  S-4  will  not  appear 
in  the  Code  of  Federal  Regulations. 

Form  S-4 

***** 

General  Instructions 

*  *  *  *  * 

D.  Application  of  General  Rules  and 
Regulations 

***** 

3.  A  small  business  issuer,  defined  in 
§  230.405,  shall  refer  to  the  disclosure  items  in 
Regulation  S-B  (17  CFR  228.10  et  seq.)  and 
not  Regulation  S-K  except  with  respect  to 
disclosure  called  for  by  subpart  900  of 
Regulation  S-K.  Small  business  issuers  shall 
provide  or  incorporate  by  reference  the 
information  called  for  by  Item  310  of 
Regulation  S-B. 

***** 

24.  By  amending  S  239.42  by  revising  the 
section  heading  and  paragraph  (a),  removing 
the  word  "and”  at  the  end  of  paragraph  (d), 
removing  the  "period”  at  the  end  of 
paragraph  (e)  and  adding  to  the  end  of 
paragraph  (e)  a  "semi-colon”  and  the  word 
"and”  and  adding  a  new  paragraph  (f)  to  read 
as  follows:  S  239.42.  Form  F-X.  for 
appointment  of  agent  for  service  of  process 
and  undertaking  for  issuers  registering 
securities  on  Form  F-8,  F-9.  F-10,  or  F-80 

(  §§  239.38,  239.39,  239.40,  or  239.41  of  this 
chapter)  or  registering  securities  or  filing 
periodic  reports  on  Form  40-F  (§  249.240f  of 
this  chapter),  or  by  any  issuer  or  other  non- 


U.S,  person  filing  tender  offer  documents  on 
Schedule  13E-4F,  14D-1F  or  14D-9F 
(§9  240.13e-102. 240.14d-102  or  240.14d-103  of 
this  chapter),  by  any  non-U.S.  person  acting 
as  trustee  with  respect  to  securities  registered 
on  Form  F-7  (§  239.37  of  this  chapter).  F-8,  F- 
9.  F-10,  F-80  or  SB-2  (9  239.10  of  this 
chapter),  or  by  a  Canadian  issuer  qualifying 
an  offering  statement  pursuant  to  Regulation 
A  (9  230.251  et  seq.)  on  Form  1-A  (9  239.90  of 
this  chapter),  or  registering  securities  on 
Form  S]^2. 

***** 

(a)  By  any  issuer  registering  securities  on 
Form  F-8,  F-9,  F-10,  F-80  or  SB-2  under  the 
Securities  Act  of  1933; 

***** 

(f)  By  a  Canadian  issuer  qualifying  an 
offering  statement  pursuant  to  the  provisions 
of  Regulation  A,  or  registering  securities  on 
Form  SB-2. 

25.  By  amending  Form  F-X  (9  239.42)  to 
revise  the  title  of  the  form,  to  remove  the 
word  “and”  at  the  end  of  General  Instruction 
1(d),  to  revise  General  Instruction  fie),  to  add 
General  Instruction  fif),  to  revise  General 
Instructions  IIE(b)(i)  and  F  and  add  General 
Instruction  G  and  to  revise  Instructions  2  to 
read  as  follows. 

(Note:  Form  F-X  does  not  appear  in  the 
Code  of  Federal  Regulations). 

U.S.  Securities  and  Exchange  Commission, 
Washington,  DC  20549 

Form  F-X — Appointment  of  Agent  for  Service 
of  Process  and  Undertaking,  General 
Instructions 

I.  Form  F-X  shall  be  filed  with  the 
Commission: 

***** 

(e)  by  any  non-U.S.  person  acting  as  trustee 
with  respect  to  securities  registered  on  Form 
F-7.  F-8.  F-9,  F-IO,  F-80.  or  SB-2;  and 

(f)  by  a  Canadian  issuer  qualifying  an 
offering  statement  pursuant  to  the  provisions 
of  Regulation  A,  or  registering  securities  on 
Form  SB-2. 

***** 

II.*  *  * 

E.  *  *  * 

(a)  *  *  * 

(b)  any  civil  suit  or  action  brought  against 
the  Filer  or  to  which  the  Filer  has  been  joined 
as  defendant  or  respondent,  in  any 
appropriate  court  in  any  place  subject  to  the 
jurisdiction  of  any  state  or  of  the  United 
States  or  of  any  of  its  territories  or 
possessions  or  of  the  District  of  Columbia, 
where  the  investigation,  proceeding  or  cause 
of  action  arises  out  of  or  relates  to  or 
concerns  (i)  any  offering  made  or  purported 
to  be  made  in  connection  with  the  securities 
registered  or  qualified  by  the  Filer  on  Form 

(Name  of  form) _ on  (Date) _ or 

any  purchases  or  sales  of  any  security  in 
connection  therewith;  •  •  • 

F.  Each  person  filing  this  Form  in 
connection  with: 

(a)  the  use  of  Form  F-9,  F-10, 40-F.  or  SB-2 
or  Schedule  13E-4F,  14D-1F  or  14D-9F 
stipulates  and  agrees  to  appoint  a  successor 
agent  for  service  of  process  and  file  an 
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amended  Fcrm  F-K  if  the  Filer  disc3»rge«  the 
Agent  or  the  Agent »  unwilling  or  unable  to 
aooept  service  on  i>ehalf  of  the  Filer  «t  any 
time  until  six  years  have  elapsed  from  the 
date  the  issuer  of  the  securities  to  wfaicbsudi 
Forais  aad  Schedules  relate  has  ceased 
reporting  uader  the  Exchange  Act; 

(bj  die  use  of  Fom  F-6  or  Form  F-SO 
stipulates  and  a^ees  to  app>oint  a  successor 
ageot  bx  aerrioe  sf  process  ruod  file  an 
amended  Form  F-X  if  the  Filer  discharges  the 
Agent  or  the  Agent  is  unwilling  or  unable  to 
accept  service  on  behalf  of  the  Filer  at  any 
time  until  six  years  have  elapsed  following 
the  effective  of  the  latest  amendment  to 
such  Form  F-8  tw  Form  F-80: 

(c]  its  status  as  trustee  with  respect  to 
securities  registered  on  Form  F-7,  F-8,  F-9,  F- 
10.  F-Sa  or  SB-2  st^ulatee  and  agrees  to 
appoint  a  aucoessor  agent  for  service  of 
process  and  iUe  an  amended  Form  F-X  if  the 
Filer  discharges  the  Agent  or  the  /^ent  is 
unwilUag  nr  un^e  to  accept  service  on 
behalf  of  the  Filer  at  any  time  during  which 
any  of  the  securities  subject  to  the  indenture 
remain  outstsudhig;  and 

(d)  the  use  of  Form  1-A  or  other 
ComraisMon  fioim  for  an  offering  pursuant  to 
Regulation  A  stipulates  and  agrees  to  appoint 
a  successor  agent  for  service  of  process  and 
file  an  amended  Fonn  F-X  if  the  Filer 
discharges  the  Agent  or  the  Agent  is 
unwilling  or  unable  to  accept  service  on 
behalf  of  the  Filer  at  any  tone  until  six  years 
have  elapsed  from  the  date  of  the  last  sale  of 
securities  in  reliance  upon  the  Regulation  A 
exemption. 

Each  Filer  farther  undertakes  to  advise  the 
Commission  promptly  of  any  change  to  the 
Agent's  name  or  address  during  the 
applicable  period  by  amendment  of  this 
Form,  referencing  the  file  number  of  the 
relevant  form  in  conjunction  with  which  the 
amendment  is  being  filed. 

G.  Each  person  filing  this  Form,  other  than 
a  trustee  filing  in  accordance  with  General 
Instruction  l.te)  of  this  Form,  undertakes  to 
make  available,  in  person  or  by  telepbone, 
representatives  to  respond  to  inquiries  made 
by  the  Commission  staff,  and  to  furnish 
promptly,  when  requested  to  do  so  by  the 
Commission  staff,  information  relating  to:  the 
Forms,  Schedules  and  offering  statements 
described  in  General  Instructions  l.(a),  I.(b), 
l.(c),  L(d)  and  I.(f)  of  this  Form,  as  applicable; 
the  uecuiities  to  which  such  Forms,  Schedules 
and  offering  statements  relate;  and  the 
transactions  iaauch  securities. 

*  •  •  *  * 

Instructions 

1.  *  •  * 

Z.  The  name  of  each  penaa  who  signs  Form 
F-X  shall  be  typed  or  printed  beneath  such 
person's  signature.  Any  person  who  occupies 
moK  than  one  of  the  specified  positiont  shall 
indicate  each  capacity  in  which  such  persma 
signs  Form  F-X.  if  any  name  is  signed 
pursuant  to  a  board  resohition.  a  copy  oi  the 
resolution  shall  be  filed  with  each  copy  of 
Form  F-X.  A  certified  copy  of  socfa  resohition 
shall  be  filed  with  the  manually  signed  copy 
of  Fsnn  F-X.  If  any  naane  is  signed  pursoartt 
to  a  power  of  sttonney,  s  copy  of  ffie  power  of 
attorney  shall  be  filed  with  muh  copy  of 
Form  F-X  A  maaoBity  signed  copy  of  such 


power  of  attorney  shall  be  filed  with  the 
manuafiy  signed  copy  of  Form  F-X 

26.  By  revising  {5  239 JO  and  239.91  to  read 
as  follows: 

§  239.90  Form  l-A,  offering  statement  under 
Regulation  A. 

Hus  form  shall  be  used  for  filiitg  under 
Regulation  A  (SS  230.251-230.263  of  this 
chapter). 

§239.91.  Form  2-A.  report  pursuant  to  Rule 
257  of  RegulstioB  A. 

This  form  shall  be  used  for  reports  of  sales 
and  use  of  proceeds  pursuant  to  Rule  257  of 
Regulation  A  (§  230.257  of  this  chapter). 

27.  By  revising  Form  1-A  (§  239.90)  and 
Form  Z-A  f §  230.91)  to  reed  as  follows: 

(Note:  Fonns  1-A  and  Z-A  do  not  appear  in 
the  Code  of  Federal  Regulations). 

Secoities  snd  Exchange  Commiseion 

Form  1-A — ^Regulation  A  Offering  Statement 
Under  the  Securities  Act  of  1933 


(Exact  name  of  issuer  as  specified  in  its 
charter) 


(State  or  other  jurisdiction  of  incorporation  or 
organization) 


(Address,  incteding  zip  code,  and  telephone 
number,  including  area  code' of  issuer's 
principal  executive  offices] 


(Name,  address,  including  zip  code,  and 
telephone  miniber,  including  area  code,  of 
agent  for  servioe) 


(Primary  Standard  Industrial  Classification 
Code  Number) 


(I.R.S.  Employer  Identification  Number) 

The  following  delaying  notation  is  optional, 
but  see  Rule  252(g)  before  omitting  it: 

This  off«ing  statement  shell  only  be 
qualified  upon  order  of  the  Commisston, 
unleM  a  stdraequent  ain«Klinent  is  filed 
indicating  fim  hitenticxi  to  become  qualified 
by  operation  of  the  terms  of  Regulation  A. 

General  Insbuctioas 

I.  Eligibility  Requirements  for  Use  of  Form  1- 
A 

This  form  is  to  be  used  for  securities 
offerings  made  piH^tiant  to  Regulation  A,  17 
CFR  230251  et  seq.  Careful  attention  should 
be  directed  to  the  terms,  conditions  and 
requirements  of  file  regulatioa.  especially 
Rule  251,  inasmuch  as  the  exemption  is  not 
avail^e  to  ail  issuers  or  to  every  type  of 
securities  transaction.  Further,  the  aggregate 
offering  amount  of  securities  which  may  be 
sold  in  any  12  month  period  is  strictly  limited 
to  $5  million. 

II.  Preparation  and  Filing  of  the  Offering 
Statement 

An  offering  statement  shall  be  prepared  by 
all  persons  seeking  exemption  pursaant  to  the 


provisions  of  Regaktion  A.  Parte  L  U  and  UI 
shall  be  addressed  by  all  issuers.  Part  II  of 
the  form  which  relates  to  the  content  of  the 
required  offering  circular  provides  several 
alternate  formats  depending  upon  the  nature 
and/or  business  of  the  issuer;  only  one 
format  needs  to  be  followed  and  provided  in 
the  offering  statement.  General  information 
regarding  the  preparation,  format,  content  of. 
and  where  to  file  the  offering  statement  is 
contained  in  itole  252.  Requirements  relating 
to  the  offering  circular  are  contained  in  Rules 
253  and  255.  The  offering  statement  may  be 
printed,  mimeogEaphed,  lithographed,  or 
typewritten  or  prepared  by  any  similar 
process  which  will  result  in  dearly  legible 
copies.  The  Commission  wiU  attempt  to 
process  tbe  offering  statement  at  the  place  of 
filing.  However,  die  Commission  may  refer 
processing  to  a  different  office. 

III.  Supplemental  Information 
The  following  kifonnation  shall  be 
furnisfaed  to  the  Commission  as  supplemental 
informa  tioo: 

(1)  A  statement  as  to  whether  or  not  the 
amount  of  compensation  to  be  allowed  or 
paid  to  die  underwriter  has  been  cleared  with 
the  NASD. 

(2)  Any  engineering,  management  or  similar 
report  referenced  is  the  offering  circular. 

(3)  Such  other  information  as  requested  by 
the  staff  in  support  of  statements, 
representations  and  other  assertions 
contained  in  the  offering  statement. 

Part  I — ^Notification 

The  information  requested  shall  be 
provided  in  the  order  which  follows 
specifying  each  item  number;  the  text  of  each 
item  as  presented  in  this  form  may  be 
omitted.  Ail  items  ^ali  be  addressed  and 
negative  responses  should  be  included. 

Item  1.  SignificoDt  Parties 
List  the  full  names  and  business  and 
residential  addresses,  as  applicabie.  for  the 
following  peraons; 

(a)  die  issuer's  directors; 

(b)  the  issuer's  officers; 

(c)  the  issuer's  general  partners; 

(d)  record  owners  of  S  percent  or  more  of 
any  class  of  dw  issuer's  equity  securities: 

(e)  beneficiri  owners  of  S  peroent  or  more 
of  any  class  of  the  issoer's  eqnity  securities; 

(f)  promoters  of  the  issuer; 

(g)  affiliates  of  die  iesaer; 

(h)  counsel  to  the  issuer  with  respect  to  the 
proposed  offering; 

(i)  each  underwriter  with  respect  to  the 
proposed  offering: 

(j)  the  underwriter's  directors: 

(k)  the  underwaiter's  o^ers; 

(l)  the  underwriter's  .general  partners;  and 

(m)  counsel  to  the  underwriter. 

Item  2.  Application  of  Rule  262 

(a)  State  whether  any  of  the  persons 
identified  in  response  to  Item  1  are  subject  to 
any  of  the  disqualification  provisions  set 
forth  in  Rule  262. 

(b)  If  any  such  person  is  subject  to  diese 
provisions,  provide  a  full  description 
including  pertinent  names,  dates  and  other 
details^  as  wefl  as  whether  or  not  an 
appiicatioB  has  been  made  pursuant  to  Rule 
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262  for  a  waiver  of  such  disqualification  and 
whether  or  not  such  application  has  been 
granted  or  denied. 

Item  3.  Affiliate  Sales 
If  any  part  of  the  proposed  offering 
involves  the  resale  of  securities  by  affiliates 
of  the  issuer,  confirm  that  the  following 
description  does  not  apply  to  the  issuer. 

The  issuer  has  not  had  a  net  income  from 
operations  of  the  character  in  which  the 
issuer  intends  to  engage  for  at  least  one  of  its 
last  two  fiscal  years. 

Item  4.  Jurisdictions  in  Which  Securities  Are 
to  be  Offered 

(a)  List  the  jurisdiction  in  which  the 
securities  are  to  be  offered  by  underwriters, 
dealers  or  salespersons. 

(b)  List  the  jurisdictions  in  which  the 
securities  are  to  be  offered  other  than  by 
underwriters,  dealers  or  salesmen  and  state 
the  method  by  which  such  securities  are  to  be 
offered. 

Item  5.  Unregistered  Securities  Issued  or  Sold 
Within  One  Year 

(a)  As  to  any  unregistered  securities  issued 
by  the  issuer  or  any  of  its  predecessors  or 
affiliated  issuers  within  one  year  prior  to  the 
filing  of  this  Form  1-A,  state: 

(1)  the  name  of  such  issuer; 

(2)  the  title  and  amount  of  securities  issued; 

(3)  the  aggregate  offering  price  or  other 
consideration  for  which  they  were  issued  and 
the  basis  for  computing  the  amount  thereof; 

(4)  the  names  and  identities  of  the  persons 
to  whom  the  securities  were  issued. 

(b)  As  to  any  unregistered  securities  of  the 
issuer  or  any  of  its  predecessors  or  affiliated 
issuers  which  were  sold  within  one  year  prior 
to  the  filing  of  this  Form  1-A  by  or  for  the 
account  of  any  persotrwho  at  the  time  was  a 
director,  officer,  promoter  or  principal 
security  holder  of  the  issuer  of  such 
securities,  or  was  an  underwriter  of  any 
securities  of  such  issuer,  furnish  the 
information  specified  in  subsections  (1} 
through  (4)  of  paragraph  (a). 

(c)  Indicate  the  section  of  the  Securities 
Act  or  Commission  rule  or  regulation  relied 
upon  for  exemption  from  the  registration 
requirements  of  such  Act  and  state  briefly  the 
facts  relied  upon  for  such  exemption. 

Item  8.  Other  Present  or  Proposed  Offerings 
State  whether  or  not  the  issuer  or  any  of  its 
affiliates  is  currently  offering  or 
contemplating  the  offering  of  any  securities  in 
addition  to  those  covered  by  this  Form  1-A.  If 
so,  describe  fully  the  present  or  proposed 
offering. 

Item  7.  Marketing  Arrangements 
(a)  Briefly  describe  any  arrangement 
known  to  the  issuer  or  to  any  person  named 
in  response  to  Item  1  above  or  to  any  selling 
securityholder  in  the  offering  covered  by  this 
Form  1-A  for  any  of  the  following  purposes: 

(1)  To  limit  or  restrict  the  sale  of  other 
securities  of  the  same  class  as  those  to  be 
offered  for  the  period  of  distribution: 

(2)  To  stabilize  the  market  for  any  of  the 
securities  to  be  offered; 

(3)  For  withholding  commissions,  or 
otherwise  to  hold  each  underwriter  or  dealer 


responsible  for  the  distribution  of  its 
participation. 

(b)  Identify  any  underwriter  that  intends  to 
confirm  sales  to  any  accounts  over  which  it 
exercises  discretionary  authority  and  include 
an  estimate  of  the  amount  of  securities  so 
intended  to  be  confirmed. 

Item  8.  Relationship  with  Issuer  of  Experts 
Named  in  Offering  Statement 

If  any  expert  named  in  the  offering 
statement  as  having  prepared  or  certified  any 
part  HP  Userjet  m/IlIDHPLAUU.PRSuer  or 
any  of  its  parents  or  subsidiaries  or  was 
connected  with  the  issuer  or  any  of  its 
subsidiaries  as  a  promoter,  underwriter, 
voting  trustee,  director,  officer  or  employee 
furnish  a  brief  statement  of  the  nature  of  such 
contingent  basis,  interest  or  connection. 

Item  ft  Use  of  a  Solicitation  of  Interest 
Document 

Indicate  whether  or  not  a  written  document 
or  broadcast  script  authorized  by  Rule  254 
was  used  prior  to  the  filing  of  this 
notification.  If  so,  indicate  the  date(s]  of  such 
use. 

Part  II — Offering  Circular 

Financial  Statement  requirements, 
regardless  of  the  applicable  disclosure  model, 
are  specified  in  Part  F/S  of  this  Form  1-A. 

The  Commission  encourages  the  use  of 
management’s  projections  of  future  economic 
performance  that  have  a  reasonable  basis 
and  are  presented  in  an  appropriate  format. 
See  17  CFR  228.10(e),  17  CFR  229.10.  The 
Commission's  safe  harbor  provision  relative 
to  projections  is  contained  in  Rule  175, 17 
CFR  230.175. 

The  narrative  disclosure  contents  of 
offering  circulars  are  specified  as  follows: 

A:  For  all  corporate  issuers — the  information 
required  by  Model  A  of  this  Part  II  of 
Form  1-A. 

B;  For  all  other  issuers  and  for  any  issuer  that 
so  chooses — the  information  required  by 
either  Part  I  of  Form  SB-2, 17  Cra  239.10, 
except  for  the  financial  statements  called 
for  there,  or  Model  B  of  this  Part  II  of 
Form  1-A.  Offering  circulars  prepared 
pursuant  to  this  instruction  need  not 
follow  the  order  of  the  items  or  other 
requirements  of  the  disclosure  form.  Such 
information  shall  not,  however,  be  set 
forth  in  such  a  fashion  as  to  obscure  any 
of  the  required  information  or  any 
information  necessary  to  keep  the 
required  information  from  being 
incomplete  or  misleading.  Information 
requested  to  be  presented  in  a  specified 
tabular  format  shall  be  given  in 
substantially  the  tabular  form  specified 
in  the  item. 

Offering  Circular  Model  A. 

General  Instructions: 

Each  question  in  each  paragraph  of  this 
part  shall  be  responded  to;  and  each  question 
and  any  notes,  but  not  any  instructions 
thereto,  shall  be  restated  in  its  entirety.  If  the 
question  or  series  of  questions  is 
inapplicable,  so  state.  If  the  space  provided 
in  the  format  is  insu^icient,  additional  space 
should  be  created  by  cutting  and  pasting  the 
format  to  add  more  lines. 


Be  very  careful  and  precise  in  answering 
all  questions.  Give  full  and  complete  answers 
so  that  they  are  not  misleading  under  the 
circumstances  involved.  Do  not  discuss  any 
future  performance  or  other  anticipated  event 
unless  you  have  a  reasonable  basis  to  believe 
that  it  will  actually  occur  within  the 
foreseeable  futiu«.  If  any  answer  requiring 
significant  information  is  materially 
inaccurate,  incomplete  or  misleading,  the 
Company,  its  management  and  principal 
shareholders  may  have  liability  to  investors. 
The  selling  agents  should  exercise 
appropriate  diligence  to  determine  that  no 
such  inaccuracy  or  incompleteness  has 
occurred,  or  they  may  be  liable. 

Cover  Page 


(Exact  name  of  Company  as  set  forth  in 
Charter) 

Type  of  securities  offered: - 

Maximum  number  of  securities  offered: - 

Minimum  number  of  securities  offered: - 

Price  per  security:  $ 

Total  proceeds:  If  maximum  sold: 

$ - If  minimum  sold:  $ _ 

(See  Questions  9  and  10) 

Is  a  commissioned  selling  agent  selling  the 
securities  in  this  offering? 

I  ]Yes  (  )No 

If  yes,  what  percent  is  commission  of  price 

to  public? _ %. 

Is  there  other  compensation  to  selling 
agent(8)?  (  ]  Yes  [  ]  No 
Is  there  a  Hnder's  fee  or  similar  payment  to 
any  person? 

[  ]  Yes  (  ]  No  (See  Question  No.  22) 

Is  there  an  escrow  of  proceeds  until 
minimum  is  obtained? 

[  )  Yes  I  )  No  (See  Question  No.  26) 

Is  this  offering  limited  to  members  of  a 
special  group,  such  as  employees  of  the 
Company  or  individuals?  [  j  Yes  [  ]  No 
(See  Question  No.  25) 

Is  transfer  of  the  securities  restricted?  [  ] 
Yes  [  ]  No  (See  Question  No.  25) 
Investment  in  small  businesses  involves  a 
high  degree  of  risk,  and  investors  should  not 
invest  any  funds  in  this  offering  unless  they 
can  afford  to  lose  their  entire  investment.  See 
Question  No.  2  for  the  risk  factors  that 
management  believes  present  the  most 
substantial  risks  to  an  investor  in  this 
offering. 

In  making  an  investment  decision  investors 
must  rely  on  their  own  examination  of  the 
issuer  and  the  terms  of  the  offering,  including 
the  merits  and  risks  involved.  These 
securities  have  not  been  recommended  or 
approved  by  any  federal  or  state  securities 
commission  or  regulatory  authority. 
Furthermore,  these  authorities  have  not 
passed  upon  the  accuracy  or  adequacy  of  this 
document.  Any  representation  to  the  contrary 
is  a  criminal  offense. 

The  U.S.  Securities  and  Exchange 
Commission  does  not  pass  upon  the  merits  of 
any  securities  offered  or  the  terms  of  the 
offering,  nor  does  it  pass  upon  the  accuracy 
or  completeness  of  any  offering  circular  or 
selling  literature.  These  securities  are  offered 
under  an  exemption  from  registration: 
however,  the  commission  has  not  made  an 
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independent  determination  ftaft  these 
aecuirties  are  eicempt  from  registration. 

This  Company: 

(  ^  Has  never  condected  operations. 

(  }  Is  in  the  development  stage, 
t  t  Is  earrently  oondacting  operations. 

[  j  Has  shown  a  profit  in  the  last  fiscal 
year. 

(  ]  Other  <Speciifyl: - 

IChedc  «t  least  one,  as  appropriate) 
This  affering  hat  been  registered  for  offer 
and  sale  in  the  following  states: 


Stats 

StatefNe 

No. 

Effective 

date 

Instruction:  The  Cover  Page  of  the  Offering 
Circular  is  a  suounary  of  certain  essential 
infomiatiso  and  riundd  be  kepi  on  one  page 
if  at  all  possible.  For  purposes  of 
characterizing  the  Coinpeiy  on  the  cover 
page,  the  teroi*‘<ievel<HMnent  stage**  has  the 
same  meaning  as  that  set  forth  in  Statement 
of  Financial  Accounting  Standards  No.  7 
dune  1.  tSTS). 

Table  of  Contents 


Page 

Dividende,  PisUNUlisns  and  Bedeeptons . 

Officers  and  Kay  Parsonnel  of  the  Conpany .. 

— 

Management  Relationships,  Transactions 

Managements  Oieoussion  and  Artalysis  of 

This  offering  circular  contains  all  of  the 
representations  by  the  company  concerning 
this  offering,  and  no  person  shall  make 
different  or  broader  statements  than  those 
contained  herein.  Investors  are  cautioned  not 
to  rely  upon  any  information  not  expressly 
set  forth  in  this  offering  circular. 

'This  Offering  Circular,  together  with 
Financial  Statements  and  other  Attachments, 
consists  of  a  total  of _ pages. 

TheCoapany 

1.  Exact  corporate  name:  - 

State  and  dale  of  incorporation: - 


Company  Telephone  Number,  f  ) 
Fiscal  year; 

month) - 

day)  - 


Personfs)  to  contact  at  Company  with 
respect  to  offering: 


Telephone  Number  (if  different  bom 

above):  ( - J - 

RISK  FACTORS 

2.  List  in  the  order  of  importance  the 
factors  wfaidi  the  Company  considers  to  be 
the  most  substantial  risks  to  an  investor  in 
this  oaring  in  view  of  all  facts  and 
circumstances  or  which  otherwise  make  the 
offering  one  of  hi^  risk  or  speculative  (i.  e., 
those  factors  whi^  constitute  the  greafost 
threat  that  the  investment  will  be  lost  in 
whole  or  in  part  or  not  provide  an  adequate 
return). 

(1)  - 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


(10) 


(11) 


(12) 


(13) 


(14) 


(IS) 


Note:  In  addition  to  the  above  risks, 
businesses  are  often  edjject  to  risks  not 
foreseen  or  fully  appreciated  by  management. 
In  reviewing  this  Offering  Ciroulu  potential 
investors  should  keep  in  mind  other  possible 
risks  that  could  be  important. 

Instruction:  The  Company  diould  avoid 
generalized  statements  and  indude  only 
those  factors  which  are  unique  to  the 
Company.  No  specific  number  of  risk  factors 
is  required  to  be  identified.  If  more  than  18 
significant  risk  factors  exist,  add  additional 
lines  and  number  as  appropriate.  Risk  factors 
may  be  due  to  such  Butters  as  cash  flow  and 
liquidity  problems,  inexperience  at 
management  in  managing  a  business  in  the 
particular  industry,  dependence  of  the 
Company  on  an  unproven  product  absence 
of  an  existing  market  for  the  product  (even 
though  management  may  believe  a  need 
exists),  absence  of  an  operating  history  of  the 
Company,  absence  of  profitable  operations  in 
recent  periods,  an  erratic  financial  history, 
the  financial  position  of  the  Company,  the 
nature  the  business  in  which  the  Company 
is  engaged  or  proposes  to  engage,  conflicts  of 
interest  with  management  arbitrary 
establishineat  of  o&ering  price,  reliance  on 
the  efforts  of  a  single  individuaL  or  absence 
of  a  trading  market  if  a  trading  market  is  not 
expected  to  develop.  Cross  references  should 
be  made  to  the  Questions  where  details  of 
the  risks  are  described. 

Business  and  Properbes 
3.  With  respect  to  the  business  of  the 
Company  and  its  properties: 

(a)  Describe  in  detail  what  business  the 
Company  does  and  proposes  to  do,  inchiding 
what  products  or  goods  are  or  will  be 
produced  or  services  that  are  or  will  be 
rendered. 


(b)  Describe  Jiotv  diese  products  or  services 
are  to  be  produced  or  rendered  and  how  and 
when  the  Company  mtends  to  carry  out  Us 
activities.  If  the  Company  plans  to  offer  a 
new  product(s).  state  the  present  stage  of 
dev^pment  inokidiag  wither  or  not  a 
working  prototype(s)  is  in  existence.  Indicate 
if  corapl^OQ  development  of  the  product 
would  require  a  material  amoimt  of  the 
resources  of  the  Company,  and  the  estimated 
amount.  If  the  Company  is  or  is  expected  to 
be  dependent  upon  one  or  a  limited  number 
of  suppliers  for  essential  raw  materials, 
energy  or  othm'  rtmns,  describe.  Describe  any 
major  existing  supply  contracts. 


(c)  Describe  the  industry  in  which  the 

(18) - - -  Company  is  selling  or  expects  to  sell  its 

- : -  products  or  services  and,  where  applicable, 

-  any  recognized  trends  within  that  industry. 


Street  address  of  principal  c^fice; 
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Describe  that  part  of  the  industry  and  the  * 
geographic  area  in  which  the  business 
competes  or  will  compete. 

Indicate  whether  competition  is  or  is 
expected  to  be  by  price,  service,  or  other 
basis.  Indicate  (by  attached  table  if 
appropriate)  the  current  or  anticipated  prices 
or  price.ranges  for  the  Company's  products  or 
services,  or  the  formula  for  determining 
prices,  and  how  these  prices  compare  with 
those  of  con^jetitors’  products  or  services, 
including  a  di^ription  of  any  variations  in 
product  or  service  features.  Name  the 
principal  competitors  that  the  Company  has 
or  expects  to  have  in  its  area  of  competition. 
Indicate  the  relative  size  and  financial  and 
market  strengths  of  the  Company's 
competitors  in  the  area  of  competition  in 
which  the  Company  is  or  will  be  operating. 
State  why  the  Company  believes  it  can 
effectively  compete  with  these  and  other 
companies  in  its  area  of  competition. 


Note:  Because  this  Offering  Circular 
focuses  primarily  on  details  concerning  the 
Company  rather  than  the  industry  in  which 
the  Company  operates  or  will  operate, 
potential  investors  may  wish  to  conduct  their 
own  separate  investigation  of  the  Company's 
industry  to  obtain  broader  insight  in 
assessing  the  Company's  prospects. 

(d)  Describe  specifically  the  marketing 
strategies  the  Company  is  employing  or  will 
employ  in  penetrating  its  market  or  in 
developing  a  new  market.  Set  forth  in 
response  to  Question  4  below  the  timing  and 
size  of  the  results  of  this  effort  which  will  be 
nece?S8ary  in  order  for  the  Company  to  be 
profitable.  Indicate  how  and  by  whom  its 
products  or  services  are  or  will  be  marketed 
(such  as  by  advertising,  personal  contact  by 
sales  representatives,  etc.),  how  its  marketing 
structure  operates  or  will  operate  and  the 
basis  of  its  marketing  approach,  including 
any  market  studies.  Name  any  customers  that 
account  for,  or  based  upon  existing  orders 
will  account  for  a  major  portion  (20%  or 
more)  of  the  Company's  sales.  Describe  any 
major  existing  sales  contracts. 


(e)  State  the  backlog  of  written  firm  orders 
for  products  and/or  services  as  of  a  recent 
date  (within  the  last  90  days)  and  compare  it 
with  the  backlog  of  a  year  ago  from  that  date. 

As  of:  - / - / - 

$ - 

(a  recent  date) 

As  of:  - / - / - 

$ _ 

(one  year  earlier) 

Explain  the  reason  for  significant 
variations  betvreen  the  two  figures,  if  any. 


Indicate  what  types  and  amounts  of  orders 
are  included  in  the  backlog  figures.  State  the 
size  of  typical  orders.  If  the  G^pany's  sales 
are  seasonal  or  cyclical,  explain. 


(f)  State  the  number  of  the  Company's 
present  employees  and  the  number  of 
employees  it  anticipates  it  will  have  within 
the  next  12  months.  Also,  indicate  the  number 
by  type  of  employee  (1.6^  clerical,  operations, 
administrative,  etc.)  the  Company  will  use, 
whether  or  not  any  of  them  are  subject  to 
collective  bargaining  agreements,  and  the 
expiration  date(s]  of  any  collective 
bargaining  agreement(s].  If  the  Company's 
employees  are  on  strike,  or  have  been  in  the 
past  three  years,  or  are  threatening  to  strike, 
describe  the  dispute.  Indicate  any 
supplemental  benefits  or  incentive 
arrangements  the  Company  has  or  will  have 
with  its  employees. 


(g)  Describe  generally  the  principal 
properties  (such  as  real  estate,  plant  and 
equipment  patents,  etc.)  that  the  Company 
owns,  indicating  also  what  properties  it 
leases  and  a  summary  of  the  terms  under 
those  leases,  including  the  amount  of 
payments,  expiration  dates  and  the  terms  of 
any  renewal  options.  Indicate  what 
properties  the  Company  intends  to  acquire  in 
the  immediate  future,  the  cost  of  such 
acquisitions  and  the  sources  of  hnancing  it 
expects  to  use  in  obtaining  these  properties, 
whether  by  purchase,  lease  or  otherwise. 


(h)  Indicate  the  extent  to  which  the 
Company's  operations  depend  or  are 
expected  to  depend  upon  patents,  copyrights, 
trade  secrets.  Imow-how  or  other  proprietary 
information  and  the  steps  undertaken  to 
secure  and  protect  this  intellectual  property, 
including  any  use  of  confidentiality 
agreements,  covenants-not-to-compete  and 
the  like.  Summarize  the  principal  terms  and 
expiration  dates  of  any  significant  license 
agreements.  Indicate  the  amounts  expended 
by  the  Company  for  research  and 
development  during  the  last  fiscal  year,  the 
amount  expected  to  be  spent  this  year  and 
what  percentage  of  revenues  research  and 
development  expenditures  were  for  the  last 
fiscal  year. 


(i)  If  the  Company’s  business,  products,  or 
properties  are  subject  to  material  regulation 
(including  environmental  regulation)  by 
federal,  state,  or  local  governmental  agencies, 
indicate  the  nature  and  extent  of  regulation 
and  its  effects  or  potential  effects  upon  the 
Company. 


(]]  State  the  names  of  any  subsidiaries  of 
the  Company,  their  business  purposes  and 
ownership,  and  indicate  which  are  included 
in  the  Financial  Statements  attached  hereto. 
If  not  included,  or  if  included  but  not 
consolidated,  please  explain. 


(k)  Summarize  the  material  events  in  the 
development  of  the  Company  (including  any 
material  mergers  or  acquisitions)  during  the 
past  five  years,  or  for  whatever  lesser  period 
the  Company  has  been  in  existence.  Discuss 
any  pending  or  anticipated  mergers, 
acquisitions,  spin-offs  or  recapitalizations.  If 
the  Company  has  recently  undergone  a  stock 
split,  stock  dividend  or  recapitalization  in 
anticipation  of  this  offering,  describe  (and 
adjust  historical  per  share  figures  elsewhere 
in  this  Offering  Circular  accordingly). 


4.(a)  If  the  Company  was  not  profitable 
during  its  last  fiscal  year,  list  below  in 
chronological  order  the  events  which  in 
management's  opinion  must  or  should  occur 
or  the  milestones  which  in  management's 
opinion  the  Company  must  or  should  reach  in 
order  for  the  Company  to  become  profitable, 
and  indicate  the  expected  manner  of 
occurrence  or  the  expected  method  by  which 
the  Company  will  achieve  the  milestones. 


1 

Date  or 

Event  or 
milestone 

Expected 
manner  of 
occurrence  or 
mettiod  of 
actiievement 

number  of 
months  after 
receipt  of 
proceeds 
when  should 
be 

accomplished 

(1) 
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Event  or 
milestone 

Expected 
manner  of 
occurrence  or 
method  of 
achievement 

. 

Date  or 
number  of 
months  after 
receipt  of 
proceeds 
when  should 
be 

accomplished 


(b)  State  the  probable  consequences  to  the 
Company  of  delays  in  achieving  each  of  the 
events  or  milestones  within  the  above  time 
schedule,  and  particularly  the  eiffect  of  any 
delays  upon  the  Company's  liquidity  in  view 
of  the  Company's  then  anticipated  level  of 
operating  costs.  (See  Question  Nos.  11  and 
12) 


Note:  After  reviewing  the  nature  and  timing 
of  each  event  or  milestone,  potential 
investors  should  reflect  upon  whether 
achievement  of  each  within  the  estimated 
time  frame  is  realistic  and  should  assess  the 
consequences  of  delays  or  failure  of 
achievement  in  making  an  investment 
decision. 

Instruction:  The  inquiries  under  Business 
and  Properties  elicit  information  concerning 
the  nature  of  the  business  of  the  Company 
and  its  properties.  Make  clear  what  aspects 
of  the  business  are  presently  in  operation  and 
what  aspects  are  planned  to  be  in  operation 
in  the  future.  The  description  of  principal 
properties  should  provide  information  which 
will  reasonably  inform  investors  as  to  the 
suitability,  adequacy,  productive  capacity 
and  extent  of  utilization  of  the  facilities  used 
in  the  enterprise.  Detailed  descriptions  of  the 
physical  characteristics  of  the  individual 
properties  or  legal  descriptions  by  metes  and 
bounds  are  not  required  and  should  not  be 
given. 

As  to  Question  4,  if  more  than  five  events 
or  milestones  exist,  add  additional  lines  as 
necessary.  A  "milestone"  is  a  significant 
point  in  the  Company's  development  or  an 


obstacle  which  the  Company  must  overcome 
in  order  to  become  profitable. 

Offering  Price  Factors 

If  the  securities  offered  are  common  stock, 
or  are  exercisable  for  or  convertible  into 
common  stock,  the  following  factors  may  be 
relevant  to  the  price  at  which  the  securities 
are  being  offered.  » 

5.  What  were  net,  after-tax  earnings  for  the 
last  fiscal  year?  (If  losses,  show  in 
parenthesis.) 

Total  $ _ 1 _ ($ _ per  share) 

6.  If  the  Company  had  profits,  show 
offering  price  as  a  multiple  of  earnings. 
Adjust  to  reflect  for  any  stock  splits  or 
recapitalizations,  and  use  conversion  or 
exercise  price  in  lieu  of  offering  price,  if 
applicable. 


Offering  Price  Per  Share 

Net  After-Tax  Earnings  “  (price/eamings 
Last  Year  Per  Share  multiple) 


7.(a)  What  is  the  net  tangible  book  value  of 
the  Company?  (If  dehcit,  show  in 
parenthesis.)  For  this  purpose,  net  tangible 
book  value  means  total  assets  (exclusive  of 
copyrights,  patents,  goodwill,  research  and 
development  costs  and  similar  intangible 
items)  minus  total  liabilities. 

$ _ ! _ ($ _ per  share) 

If  the  net  tangible  book  value  per  share  is 
substantially  less  than  this  offering  (or 
exercise  or  conversion)  price  per  share, 
explain  the  reasons  for  the  variation. 


(b)  State  the  dates  on  which  the  Company 
sold  or  otherwise  issued  securities  during  the 
last  12  months,  the  amount  of  such  securities 
sold,  the  number  of  persons  to  whom  they 
were  sold,  any  relationship  of  such  persons  to 
the  Company  at  the  time  of  sale,  the  price  at 
which  they  were  sold  and,  if  not  sold  for 
cash,  a  concise  description  of  the 
consideration.  (Exclude  bank  debt.) 


8.(a)  What  percentage  of  the  outstanding 
shares  of  the  Company  will  the  investors  in 
this  offering  have?  Assume  exercise  of 
outstanding  options,  warrants  or  rights  and 
conversion  of  convertible  securities,  if  the 
respective  exercise  or  conversion  prices  are 
at  or  less  than  the  offering  price.  Also  assume 
exercise  of  any  options,  warrants  or  rights 
and  conversions  of  any  convertible  securities 
offered  in  this  offering. 

If  the  maximum  is  sold: _ % 

If  the  minimum  is  sold: _ % 

(b)  What  post-offering  value  is 
management  implicitly  attributing  to  the 
entire  Company  by  establishing  the  price  per 
security  set  forth  on  the  cover  page  (or 
exercise  or  conversion  price  if  common  stock 


is  not  offered)?  (Total  outstanding  shares 
after  offering  times  offering  price,  or  exercise 
or  conversion  price  if  common  stock  is  not 
offered.) 

If  maximum  is  sold:  $ _ * 

If  minimum  is  sold:  $ _ * 

(For  above  purposes,  assume  outstanding 
options  are  exercised  in  determining  "shares" 
if  the  exercise  prices  are  at  or  less  than  the 
offering  price.  All  convertible  securities, 
including  outstanding  convertible  securities, 
shall  be  assumed  converted  and  any  options, 
warrants  or  rights  in  this  offering  shall  be 
assumed  exercised.) 

*These  values  assume  that  the  Company's 
capital  structure  would  be  changed  to  reflect 
any  conversions  of  outstanding  convertible 
securities  and  any  use  of  outstanding 
securities  as  payment  in  the  exercise  of 
outstanding  optipns,  warrants  or  rights 
included  in  the  calculation.  The  type  and 
amount  of  convertible  or  other  securities  thus 

eliminated  would  be: _ These 

values  also  assume  an  increase  in  cash  in  the 
Company  by  the  amount  of  any  cash 
payments  that  would  be  made  upon  cash 
exercise  of  options,  warrants  or  rights 
included  in  the  calculations.  The  amount  of 
such  cash  would  be:  $ _ 

Note:  After  reviewing  the  above,  potential 
investors  should  consider  whether  or  not  the 
offering  price  (or  exercise  or  conversion 
price,  if  applicable)  for  the  securities  is 
appropriate  at  the  present  stage  of  the 
Company's  development. 

Instruction:  Financial  information  in 
response  to  Questions  5,  6  and  7  should  be 
consistent  with  the  Financial  Statements. 
Earnings  per  share  for  purposes  of  Question  5 
should  be  calculated  by  dividing  earnings  for 
the  last  fiscal  year  by  the  weighted  average 
of  outstanding  shares  during  that  year.  No 
calculations  should  be  shown  for  periods  of 
less  than  one  year  or  if  earnings  are  negative 
or  nominal.  For  purposes  of  Question  8,  the 
"offering  price"  of  any  options,  warrants  or 
rights  or  convertible  securities  in  the  offering 
is  the  respective  exercise  or  conversion  price. 
Use  of  Proceeds 

9.(a)  The  following  table  sets  forth  the  use 
of  the  proceeds  from  this  offering: 


If  minimum 
sold 

If  maximum 
sold 

Total  Proceeds 

Less:  Offering 

Expenses, 

.  Commissions  & 

Finders  Fees . . 

Legal  &  Accounting . 

CoDvino  &  Advertising.... 

Amount  % 

$ . 

100% 

Amount  % 

$ . 

100% 

Other  (Specify): . 

Net  Proceeds  from 
Offering 

Use  of  Net  Proceeds . 

$ . 

$  .  . 

$. . 
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if  fntrwnum 
sold 

N  maidmum 
sold 

Amount  % 

Amount  % 

Total  Use  of  Net 

s _ _ 

s . . 

100% 

100% 

(b)  If  there  is  no  minimum  amount  of 
proceeds  that  must  be  raised  before  the 
Company  may  use  the  proceeds  of  the 
offering,  aescribe  the  onJer  of  priority  in 
which  the  proceeds  set  forth  above  in  the 
column  “If  Maximum  Sold**  will  be  used. 


(c)  If  any  material  amount  of  proceeds  is  to 
be  used  to  acquire  assets,  other  than  in  the 
ordinary  course  of  business,  briefly  describe 
and  state  the  cost  of  the  assets  and  other 
material  terms  of  the  acquisitions.  If  the 
assets  are  to  be  acquired  from  officers, 
directors,  employees  or  principal 
stockholders  of  the  Company  or  their 
associates,  give  the  names  of  the  persons 
from  whom  the  assets  are  to  be  acquired  and 
set  forth  the  cost  to  the  Company,  th#  method 
followed  in  determining  the  cost,  and  any 
profit  to  such  persons. 


Note:  After  reviewing  the  portion  of  the 
offering  allocated  to  the  payment  of  offering 
expenses,  and  to  the  immediate  payment  to 
management  and  promoters  of  any  fees, 
reimbursements,  past  salaries  or  similar 
payments,  a  potential  iovestor  should 
consider  whether  the  remaming  portion  of  his 
investment,  which  would  be  that  part 
available  for  future  development  of  the 
Company's  business  and  operations,  would 
be  adequate. 

lO.(a)  If  material  amounts  of  funds  from 
sources  other  than  this  offering  are  to  be  used 
in  conjunction  with  the  proceeds  &om  this 
offering,  state  the  amounts  and  sources  of 
such  other  funds,  and  whether  funds  are  firm 
or  contingent.  If  contingent,  explain. 


(b]  If  any  material  part  of  the  proceeds  is  to 
be  used  to  discharge  indebtedness,  describe 
the  terms  of  such  indebtedness.  Including 
interest  rates.  If  the  indebtedness  to  be 
discharged  was  incurred  within  the  current  or 
previous  fiscal  year,  describe  the  use  of 
proceeds  of  such  indebtedness. 


(d)  If  any  amount  of  the  proceeds  is  to  be 
used  to  reimburse  any  officer,  director, 
employee  or  stocldiolder  for  services  already 
rendered,  assets  previously  transferred,  or 
monies  loaned  or  advanced,  or  otherwise, 
explain; 


11.  Indicate  whether  the  Company  is 
having  or  anticipates  having  within  the  next 
12  months  any  cash  flow  or  liquidity 
problems  and  whether  or  not  it  is  in  default 
or  in  breach  of  any  note,  loan,  lease  or  other 
indebtedness  or  financing  arrangement 
requiring  the  Company  to  make  payments. 
Indicate  if  a  significant  amount  of  the 
Company's  tradepayables  have  not  been  paid 
within  the  stated  trade  term.  State  whether 
the  Company  is  subject  to  any  unsatisfied 
judgments,  liens  or  settlement  obligations 
and  the  amounts  thereof.  Indicate  the 
Company's  plans  to  resolve  any  such 
problems. 


12.  Indicate  whether  proceeds  from  this 
offering  will  satisfy  die  Company's  cash 
requirements  for  the  next  12  months,  and 
whether  it  will  be  necessary  to  raise 
additional  funds.  State  the  source  of 
additional  funds,  if  known. 


Instruction:  Use  of  net  proceeds  should  be 
stated  with  a  high  degree  of  specificity. 
Suggested  (but  not  mandatory)  categories  are: 
leases,  rent  utilities,  payroll  (by  position  or 
type),  purchase  or  lease  of  specific  items  of 
equipment  or  inventory,  payment  of  notes, 
accounts  payable,  etc.,  marketing  or 
advertising  costs,  taxes,  consulting  fees, 
permits,  professional  fees,  insurance  and 
supplies.  Categories  will  vary  depending  on 
the  Company's  plans.  Use  of  footnotes  or 
other  explanation  is  recommeiKled  where 
appropriate.  Footnotes  should  be  used  to 
indicate  those  items  of  offering  expenses  that 
are  estimates.  Set  forth  in  separate  cat^ories 
all  payments  which  will  be  made 
immediately  to  the  Company's  executive 
officers,  directors  and  promoters,  indicating 
by  footnote  that  these  payments  will  be  so 
made  to  such  persons.  If  a  substantial  amount 
is  allocated  to  working  capital,  set  forth 
separate  sub-categories  for  use  of  the  funds 
in  the  Company's  business. 

If  any  substantial  portion  of  the  proceeds 
has  not  been  allocated  for  particular 
purposes,  a  statement  to  that  effect  as  one  of 
the  Use  of  Net  Proceeds  categories  should  be 
included  together  with  a  statement  of  the 
amount  of  proceeds  not  so  allocated  and  a 
footnote  explaining  how  the  Company 
expects  to  employ  such  funds  not  so 
allocated. 

Capitalization 

13.  Indicate  the  capitalization  of  the 
Company  as  of  the  most  recent  balance  sheet 
date  (adjusted  to  reflect  any  subsequent 
stock  splits,  stock  dividends, 
recapitalizations  or  refinancings)  and  as 
adjusted  to  reflect  the  sale  of  the  minimum 
and  maximum  amount  of  securities  in  this 
offering  and  the  use  of  the  net  proceeds 
therefrom: 
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Amount  outstanding 

As  of:  / 

/  (date) 

As  adjusted 

Minimum 

Maxt- 

mum 

Debt 

Short  term 
debt 
(average 
interest  rate 
%). 

Long-term 
debt 
(average 
interest  rate 
%). 

$  . 

$ . 

$ . 

Stockholders 
equity  (deficit): 
Preferr^ 
stock— par 
or  stated 
value  (by 
class  of 
preferred  in 
order  of 
preferences). 

Common 
stock— par 
or  stated 
value. 

Additional  paid  in 
capital. 

Retained 

earnings 

(deficit). 

Total 

stockhold¬ 
ers  equity 
(deficit). 
Total 

Capitaliza- 

tkm. 

Number  of  class  of 
preferred 

Par  Value 
shares 
authorized 

Per  share 

$ 

S 

S 

Number  of  common  shares  authorized: 

_ shares.  Par  or  stated  value  per 

share,  if  any:  $ - - 

Number  of  common  shares  reserved  to 
meet  conversion  requirements  or  for  the 
issuance  upon  exercise  of  options,  warrants 
or  rights: _ shares. 


Instruction:  Capitalization  should  be  shown 
as  of  a  date  no  earlier  than  that  of  the  most 
recent  Financial  Statements  provided 
pursuant  to  Question  46.  If  the  Company  has 
mandatory  redeemable  preferred  stock, 
include  the  amount  thereof  in  “long  term 
debt”  and  so  indicate  by  footnote  to  that 
category  in  the  capitalization  table. 

Description  of  Securities 

14.  The  securities  being  offered  hereby  are: 

[  ]  Common  Stock 
[  j  Preferred  or  Preference  Stock 

1]  Notes  or  Debentures 

]  Units  of  two  or  more  types  of  securities 

composed  of:  - 

[  J  Other  - 


15.  These  securities  have: 

Yes  No 

[  ]  [  ]  Cumulative  voting  rights 
[  j  (  j  Other  special  voting  rights  . 

I  j  {  j  Preemptive  rights  to  purchase  in 
new  issues  of  shares 
[  ]  [  ]  Preference  as  to  dividends  or 
interest 

(  ]  (  ]  Preference  upon  liquidation 
[  I  [  j  Other  special  rights  or  preferences 
(specify): 


Explain: 


16.  Are  the  securities  convertible?  [  ]  Yes  [ ' 
]No 

If  so,  state  conversion  price  or  formula. 


Date  when  conversion  becomes  effective: 

/  / 

Date  when  conversion  expires:  /  / 

17.(a)  If  securities  are  notes  or  other  types 
of  debt  securities: 

(1)  What  is  the  interest  rate? _ % 

If  interest  rate  is  variable  or  multiple  rates, 
describe: 


(2)  What  is  the  maturity  date?  /  / 

If  serial  maturity  dates,  describe: 


(3)  Is  there  a  mandatory  sinking  fund?  [  ] 
Yes  I  INo 

Describe:  - 


(4)  Is  there  a  trust  indenture?  [  ]  Yes  [  ] 
No  Name,  address  and  telephone  number  of 
Trustee 


(5)  Are  the  securities  callable  or  subject  to 
redemption?  [  ]  Yes  [  ]  No 
Describe,  including  redemption  prices: 


(6)  Are  the  securities  collateralized  by  real 
or  personal  property? 

[  ]  Yes  [  ]  No  Describe: 


(7)  If  these  securities  are  subordinated  in 
right  of  payment  of  interest  or  principal, 
explain  the  terms  of  such  subordination. 


How  much  currently  outstanding 
indebtedness  of  the  Company  is  senior  to  the 
securities  in  right  of  payment  of  interest  or 
principal?  $ _ _ _ 

How  much  indebtedness  shares  in  right  of 
payment  on  an  equivalent  (pari  passu)  basis? 

$ _ 

How  much  indebtedness  is  junior 
(subordinated)  to  the  securities?  $ _ 

(b)  If  notes  or  other  types  of  debt  securities 
are  being  offered  and  the  Company  had 
earnings  during  its  last  fiscal  year,  show  the 
ratio  of  earnings  to  fixed  charges  on  an  actual 
and  pro  forma  basis  for  that  fiscal  year. 
“Earnings”  means  pretax  income  from 
continuing  operations  plus  fixed  charges  and 
capitalized  interest.  “Fixed  charges”  means 
interest  (including  capitalized  interest), 
amortization  of  debt  discount,  premium  and 
expense,  preferred  stock  dividend 
requirements  of  majority  owned  subsidiary, 
and  such  portion  of  rental  expense  as  can  be 
demonstrated  to  be  representative  of  the 
interest  factor  in  the  particular  case.  The  pro 
forma  ratio  of  earnings  to  fixed  charges 
should  include  incremental  interest  expense 
as  a  result  of  the  offering  of  the  notes  or  other 
debt  securities. 
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Note:  Care  should  be  exercised  in 
interpreting  the  signiHcance  of  the  ratio  of 
earnings  to  Hxed  charges  as  a  measure  of  the 
“coverage”  of  debt  service,  as  the  existence 
of  earnings  does  not  necessarily  mean  that 
the  Company's  liquidity  at  any  given  time 
will  permit  payment  of  debt  service 
requirements  to  be  timely  made.  See 
Question  Nos.  11  and  12.  See  also  the 
Financial  Statements  and  especially  the 
Statement  of  Cash  Flows. 

18.  If  securities  are  Preference  or  Preferred 
stock:  Are  unpaid  dividends  cumulative? 

[  J  Yes  [  1  No  Are  securities  callable? 

[  ]Yes[  ]No 
Explain: 


23.  Describe  any  material  relationships 
between  any  of  the  selling  agents  or  Hnders 
and  the  Company  or  its  management 


and  when  those  restrictions  will  terminate,  if 
•  this  can  be  determined: 


Note:  Attach  to  this  Offering  Circular 
copies  or  a  summary  of  the  charter,  bylaw  or 
contractual  provision  or  document  that  gives 
rise  to  the  ri^ts  of  holders  of  Preferred  or 
Preference  Stock,  notes  or  other  securities 
being  offered. 

19.  If  securities  are  capital  stock  of  any 
type,  indicate  restrictions  on  dividends  imder 
loan  or  other  Hnancing  arrangements  or 
otherwise: 


20.  Current  amount  of  assets  available  for 
payment  of  dividends  if  deficit  must  be  first 
made  up,  show  deficit  in  parenthesis): 

$ - 

PLAN  OF  DISTRIBUTION 

21.  The  selling  agents  (that  is,  the  persons 
selling  the  securities  as  agent  for  the 
Company  for  a  commission  or  other 
compensation)  in  this  offering  are: 

Name:^ - — — - 

Address:  - - 


Telephone  No.  ( 

Name: - 

Address:  - 


Telephone  No.  (  ) - 

22.  Describe  any  compensation  to  selling 
agents  or  finders,  including  cash,  securities, 
contracts  or  other  consideration,  in  addition 
to  the  cash  commission  set  forth  as  a  percent 
of  the  offering  price  on  the  cover  page  of  this 
Offering  Circular.  Also  indicate  whether  the 
Company  will  indemnify  the  selling  agents  or 
finders  against  liabilities  under  the  securities 
laws.  (“Finders”  are  persons  who  for 
compensation  act  as  intermediaries  in 
obtaining  selling  agents  or  other-wise  making 
introductions  in  furtherance  of  this  offering.) 


Note:  After  reviewing  the  amount  of 
compensation  to  the  selling  agents  or  ffnders 
for  selling  the  securities,  and  the  nature  of 
any  relationship  between  the  selling  agents 
or  finders  and  the  Company,  a  potential 
investor  should  assess  the  extent  to  which  it 
may  be  inappropriate  to  rely  upon  any 
recommendation  by  the  selling  agents  or 
finders  to  buy  the  securities. 

24.  If  this  offering  is  not  being  made 
through  selling  agents,  the  names  of  persons 
at  the  Company  through  which  this  offering  is 
being  made: 

Name: - ^ - 

Address:  - 


Telephone  No.  ( 

Name: - 

Address:  - 


Telephone  No.  (  ) _ 

25.  If  this  offering  is  limited  to  a  special 
group,  such  as  employees  of  the  Company,  or 
is  limited  to  a  certain  number  of  individuals 
(as  required  to  qualify  under  Subchapter  S  of 
the  Internal  Revenue  Code)  or  is  subject  to 
any  other  limitations,  describe  the  limitations 
and  any  restrictions  on  resale  that  apply: 


Note:  Equity  investors  should  be  aware 
that  unless  the  Company  is  able  to  complete 
a  further  public  offering  or  the  Company  is 
able  to  be  sold  for  cash  or  merged  with  a 
public  company  that  their  investment  in  the 
Company  may  be  illiquid  indeffnitely. 

Dividends,  Distributions  and  Redemptions 
28.  If  the  Company  has  within  the  last  five 
years  paid  dividends,  made  distributions 
upon  its  stock  or  redeemed  any  securities, 
explain  how  much  and  when: 


Officers  and  Key  Personnel  of  the  Company 

29.  Chief  Executive  Officer. 

Title:  - 

Name: - 

Age:  - 

Office  Street  Address: 


Telephone  No.:  (  ) - ^ 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  ffve  years  with  an 
indication  of  job  responsibilities. 


Will  the  certificates  bear  a  legend  notifying 
holders  of  such  restrictions? 

[  ]Yes[  ]No 

26.  (a)  Name,  address  and  telephone 
number  of  independent  bank  or  savings  and 
loan  association  or  other  similar  depository 
institution  acting  as  escrow  agent  if  proceeds 
are  escrowed  until  minimum  proceeds  are 
raised: 


Education  (degrees,  schools,  and  dates): 


Also  a  Director  of  the  Company  [  ]  Yes 
I  INo 

Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  less  than  full  time: 


(b)  Date  at  which  funds  will  be  returned  by 
escrow  agent  if  minimum  proceeds  are  not 
raised: 


— -  30.  Chief  Operating  Officer 

Will  interest  on  proceeds  during  escrow  Title:  - 

period  be  paid  to  investors?  (  ]  Yes  [  ]  No  Name: - 

27.  Fjcplain  the  nature  of  any  resale  Age:  - 

restrictions  on  presently  outstanding  shares.  Office  Street  Address: 


36484  Federd  Register  /  Vol.  57, 'No.  157  /  Thursday,  August  13,  1992  /'  Rules  and  Regulations 


Telephone  No.:  (  ) - 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Education  (degrees,  schools,  and  dates): 


Also  a  Director  of  the  Company?  (  ]  Yes 
[  INo 

Indicate  amount  of  tune  to  be  spent  on 
Company  matters  if  less  than  full  time: 


(A)  Name: - 

- 

Title:  - 

Office  Street  Address: 


Telephone  No.:  (  ) - 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Education  (degrees,  schools,  and  dates): 


Also  a  Director  of  the  Company?  [  ]  Yes 
(  )No 

Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  less  than  full  time: 


Instruction:  The  term  “Chief  Executive 
Officer”  means  the  officer  of  the  Company 
who  has  been  delegated  final  authori^  by  the 
board  of  directors  to  direct  all  aspects  of  the 
Company's  affairs.  The  term  “Chief 
Operating  Officer”  means  the  officer  in 
charge  of  the  actual  day-to-day  operations  of 
the  Company’s  business.  The  term  “Chief 
Financial  Officer”  means  the  officer  having 
accounting  skills  who  is  primarily  in  charge 
of  assuring  that  the  Company's  financial 
books  and  records  are  properly  kept  and 
maintained  and  financial  statements 
prepared. 

ITie  term  "key  personnel”  means  persons 
such  as  vice  presidents,  production 
managers,  sales  managers,  or  research 
scientists  and  similar  persons,  who  are  not 
included  above,  but  who  make  or  are 
expected  to  make  significant  contributions  to 
the  business  of  the  Company,  whether  as 
employees,  independent  contractors, 
consultants  or  otherwise. 

Directors  of  the  Company 

33.  Number  of  Directors: _ _  If 

Directors  are  not  elected  annually,  or  are 
elected  under  a  voting  trust  or  other 
arrangement,  explain: 


31.  Chief  Financial  Officer. 

Tide:  - 

Name:—: - 

Age;  - 

Office  Street  Address: 


Telephone  No.:  (  ) - 

Names  of  employers,  titles  and  dates  of 
positioiu  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Education  (degrees,  schools,  and  dates): 


(B)  Name; - ^ - 

Age:  - - 

Tide:  - 

Office  Street  Address: 


Telephone  No.;  (  ) - 

Names  of  employers,  tides  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


34.  Information  concerning  outside  or  other 
Directors  (i.e.  those  not  described  above): 

(A)  Name: - 

A^:  - 

Office  Street  Address: 


Telephone  No.:  (  ) - 

Names  of  employers,  tides  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Education  (degrees,  schools,  and  dates): 


Also  a  Director  of  the  Company?  [  )  Yes 
[  INo 

Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  less  than  full  time: 


32.  Other  Key  PerscHinel: 


Also  a  Director  of  the  Company?  [  ]  Yes 
(  INo 

Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  less  than  full  time: 


Education  (degrees,  schools,  and  dates): 


(B)  Name: - 

Age;  - - 

Office  Street  Address: 
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Telephone  No.:  (  ) - 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Education  (degrees,  schools,  and  dates): 


(C)  Name: - 

Age:  - 

Office  Street  Address; 


Telephone  No.:  (  ) - 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Education  (degrees,  schools,  and  dates): 


35.  (a)  Have  any  of  the  Officers  or  Directors 
ever  worked  for  or  managed  a  company 
(including  a  separate  subsidiary  or  division  of 
a  larger  enterprise)  in  the  same  business  as 
the  Company?  (  ]  Yes  [  ]  No 
E.xplain: 


(b)  If  any  of  the  Officers,  Directors  or  other 
key  personnel  have  ever  worked  for  or 
managed  a  company  in  the  same  business  or 
industry  as  the  Company  or  in  a  related 
business  or  industry,  describe  what 
precautions,  if  any  (including  the  obtaining  of 
releases  or  consents  horn  prior  employers), 
have  been  taken  to  preclude  claims  by  prior 
employers  for  conversion  or  theft  cf  trade 
secrets,  know-how  or  other  proprietary 
information. 


(c)  If  the  Company  has  never  conducted 
operations  or  is  otherwise  in  the  development 
stage,  indicate  whether  any  of  the  Officers  or 
Directors  has  ever  managed  any  other 
company  in  the  start-up  or  development  stage 
and  describe  the  circumstances,  including 
relevant  dates. 


(d)  If  any  of  the  Company's  key  personnel 
are  not  employees  but  are  consultants  or 
other  independent  contractors,  state  the 
details  of  their  engagement  by  the  Company. 


(e)  If  the  Company  has  key  man  life 
insurance  policies  on  any  of  its  Officers. 
Directors  or  key  personnel,  explain,  including 
the  names  of  the  persons  insured,  the  amount 
of  insurance,  whether  the  insurance  proceeds 
are  payable  to  the  Company  and  whether 


there  are  arrangements  that  require  the 
proceeds  to  be  used  to  redeem  securities  or 
pay  benebts  to  the  estate  of  the  insured 
person  or  a  surviving  spouse. 


36.  If  a  petition  under  the  Bankruptcy  Act 
or  any  State  insolvency  law  was  filed  by  or 
against  the  Company  or  its  Officers,  Directors 
or  other  key  personnel,  or  a  receiver,  fiscal 
agent  or  similar  officer  was  appointed  by  a 
court  for  the  business  or  property  of  any  such 
persons,  or  any  partnership  in  which  any  of 
such  persons  was  a  general  partner  at  or 
within  the  past  five  years,  or  any  corporation 
or  business  association  of  which  any  such 
person  was  an  executive  officer  at  or  within 
the  past  five  years,  set  forth  below  the  name 
of  such  persons,  and  the  nature  and  date  of 
such  actions. 


Note:  After  reviewing  the  information 
concerning  the  background  of  the  Company's 
Officers,  Directors  and  other  key  personnel, 
potential  investors  should  consider  whether 
or  not  these  persons  have  adequate 
background  and  experience  to  develop  and 
operate  this  Company  and  to  make  it 
successful.  In  this  regard,  the  experience  and 
ability  of  management  are  often  considered 
the  most  significant  factors  in  the  success  of 
a  business. 

Principal  Stockholders 
37.  Principal  owners  of  the  Company  (those 
who  beneficially  own  directly  or  indirectly 
10%  or  more  of  the  common  and  preferred 
stock  presently  outstanding)  starting  with  the 
largest  common  stockholder.  Include 
separately  all  common  stock  issuable  upon 
conversion  of  convertible  securities 
(identifying  them  by  asterisk)  and  show 
average  price  per  share  as  if  conversion  has 
occurred.  Indicate  by  footnote  if  the  price 
paid  was  for  a  consideration  other  than  cash 
and  the  nature  of  any  such  consideration. 


Number  of 

Class  of  shares 

Average 
price  per 
share 

Number  of 
shares  now 
held 

Percent  of 
total 

shares  held 
after 

offering  If  crtl 
secunties 

Percent  of 
total 

sold 

Name; 
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Class  o(  stwras 


Nuinber  of 

Average  Number  of  percerrt  of  Percent  d 

prico  per  shares  rtow  ” 

share  held  total  offering  if  all  total 

securities 

sou 


Telephone  No. 

(  i - 

Principal  occupation: 
Name: 

Office  Street  Address: 

Telephone  No. 

(  ) - 

PrifKipal  occupation: 


Name: 


Telephone  No. 

(  ) - 

PriTKipal  occupation: 

Name: 


Office  Street  Address: 

Telephone  Na 

(  ) - 

Principal  occupation: 


38.  Number  of  shares  benehdally  owned 
by  Officers  and  Directors  as  a  group: 

Before  offering: _ shares  ( - %  of 

total  outstanding) 

After  offering: 

(a)  Assuming  minimum  securities  sold: 

_ shares  ( _ %  of  total 

outstanding) 

(b)  Assuming  maximum  securities  sold: 

_ shares  ( _ %  of  total 

outstanding) 

(Assume  all  options  exercised  and  all 
convertible  securities  converted.) 

Instruction;  If  shares  are  held  by  family 
members,  through  corporations  or 
partnerships,  or  otherwise  in  a  manner  that 
would  allow  a  person  to  direct  cm'  control  the 
voting  of  the  shares  (or  share  in  such 
direction  or  control-^s,  for  example,  a  co¬ 
trustee)  they  should  be  included  as  being 
“beneficially  owned."  An  explanation  of 
these  circumstances  should  be  set  forth  in  a 
footnote  to  the  “Number  of  Shares  Now 
Held." 

Management  Relationships,  Transactions  and 
Remuneration 

39. (a)  If  any  of  the  Officers,  Directors,  key 
personnel  or  principal  stockholders  are 
related  by  blood  or  marriage,  please  describe. 


(b)  If  the  Company  has  made  loans  to  or  is 
doing  business  with  any  of  its  Officers, 
Directors,  key  personnel  or  10%  stockholders, 
or  any  of  their  relatives  (or  any  entity 
controlled  directly  or  indirectly  by  any  such 
persons)  within  the  last  two  years,  or 
proposes  to  do  so  within  the  future,  explain. 
(This  includes  sales  or  lease  of  goods, 
property  or  services  to  or  from  the  Company, 
employment  or  stock  purchase  contracts,  etc.) 
State  the  principal  terms  of  any  significant 
loans,  agreements,  leases,  financing  or  other 
arrangements. 


(c)  If  any  of  the  Company's  Officers, 
Directors,  key  personnel  or  10%  stockholders 
has  guaranteed  or  co-signed  any  of  the 
Company’s  bank  debt  or  other  obligations, 
including  any  indebtedness  to  be  retired  from 


the  proceeds  of  this  offering,  explain  and 
state  the  amounts  involved. 


40.(a)  List  all  remuneration  by  the 
Company  to  Officers,  Directors  and  key 
personnel  for  the  last  fiscal  yean 


Cash 

Other 

Chief  Executive  Officer . 

$ . 

Chief  Operating  Officer . 

Chief  Accounting  Officer . 

Key  Personnel: 

Others: 

Total: 

Directors  as  a  group  (number 
of  persons  ) . 

— 

I  •  rrV  ^ 
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(b)  If  remuneration  is  expected  to  change 
or  has  been  unpaid  in  prior  years,  explain; 


(c)  If  any  employment  agreements  exist  or 
are  contemplated,  describe: 


41.(a)  Number  of  shares  subject  to  issuance 
under  presently  outstanding  stock  purchase 
agreements,  stock  options,  warrants  or  rights; 

_ shares  ( _ of  total  shares  to  be 

outstanding  after  the  completion  of  the 
offering  if  all  securities  sold,  assuming 
exercise  of  options  and  conversion  of 
convertible  securities).  Indicate  which  have 
been  approved  by  shareholders.  State  the 
expiration  dates,  exercise  prices  and  other 
basic  terms  for  these  securities: 


affairs.  A  person  is  typically  a  member  of  a 
control  group  if  he  is  an  officer,  director, 
general  partner,  trustee  or  beneficial  owner 
of  a  10%  or  greater  interest  in  the  entity.  In 
Question  40,  the  term  “Cash"  should  indicate 
salary,  bonus,  consulting  fees,  non- 
accountable  expense  accounts  and  the  like. 
The  column  captioned  “Other”  should 
include  the  value  of  any  options  or  securities 
given,  any  annuity,  pension  or  retirement 
benebts,  bonus  or  profit-sharing  plans,  and 
personal  benefits  (club  memberships, 
company  cars,  insurance  benefits  not 
generally  available  to  employees,  etc.).  The 
nature  of  these  benefits  should  be  explained 
in  a  footnote  to  this  column. 

Litigation 

43.  Describe  any  past,  pending  or 
threatened  litigation  or  administrative  action 
which  has  had  or  may  have  a  material  effect 
upon  the  Company’s  business,  financial 
condition,  or  operations,  including  any 
litigation  or  action  involving  the  Company's 
Officers,  Directors  or  other  key  personnel. 
State  the  names  of  the  principal  parties,  the 
nature  and  current  status  of  the  matters,  and 
amounts  involved.  Give  an  evaluation  by 
management  or  counsel,  to  the  extent 
feasible,  of  the  merits  of  the  proceedings  or 
litigation  and  the  potential  impact  on  the 
Company's  business,  financial  condition,  or 
operations. 


benefits  would  be  available  and 
advantageous  to  the  particular  investor. 

Miscellaneous  Factors 

45.  Describe  any  other  material  factors, 
either  adverse  or  favorable,  that  will  or  could 
affect  the  Company  or  its  business  (for 
example,  discuss  any  defaults  under  major 
contracts,  any  breach  of  bylaw  provisions, 
etc.)  or  which  are  necessary  to  make  any 
other  information  in  this  Offering  Circular  not 
misleading  or  incomplete. 


Financial  Statements 

46.  Provide  the  financial  statements 
required  by  Part  F/S  of  this  Offering  Circular 
section  of  Form  1-A. 

Management’s  Discussion  and  Analysis  of 
Certain  Relevant  Factors 

47,  If  the  Company's  financial  statements 
show  losses  from  operations,  explain  the 
causes  underiying  these  losses  and  what 
steps  the  Company  has  taken  or  is  taking  to 
address  these  causes. 


(b)  Number  of  common  shares  subject  to 

issuance  under  existing  stock  purchase  or 
option  plans  but  not  yet  covered  by 
outstanding  purchase  agreements,  options  or 
warrants: _ shares. 

(c)  Describe  the  extent  to  which  future 
stock  purchase  agreements,  stock  options, 
warrants  or  rights  must  be  approved  by 
shareholders. 


Federal  Tax  Aspects 
44.  If  the  Company  is  an  S  corporation 
under  the  Internal  Revenue  Code  of  1986,  and 
it  is  anticipated  that  any  significant  tax 
benefits  will  be  available  to  investors  In  this 
offering,  indicate  the  nature  and  amount  of 
such  anticipated  tax  benefits  and  the 
material  risks  of  their  disallowance.  Also, 
state  the  name,  address  and  telephone 
number  of  any  tax  advisor  that  has  passed 
upon  these  tax  benefits.  Attach  any  opinion 
or  description  of  the  tax  consequences  of  an 
investment  in  the  securities  by  the  tax 
advisor. 


48.  Describe  any  trends  in  the  Company's 
historical  operating  results.  Indicate  any 
changes  now  occurring  in  the  underlying 
economics  of  the  industry  or  the  Company’s 
business  which,  in  the  opinion  of 
Management,  will  have  a  significant  impact 
(either  favorable  or  adverse)  upon  the 
Company’s  results  of  operations  within  the 
next  12  months,  and  give  a  rough  estimate  of 
the  probable  extent  of  the  impact,  if  possible. 


42.  If  the  business  is  highly  dependent  on 

49.  If  the  Company  sells  a  product  or 

the  services  of  certain  key  personnel, 
describe  any  arrangements  to  assure  that 

products  and  has  had  significant  sales  during 
its  last  bscal  year,  state  the  existing  gross 

these  persons  will  remain  with  the  Company 
and  not  compete  upon  any  termination: 

margin  (net  sales  less  cost  of  such  sales  as 
presented  in  accordance  with  generally 

Note:  After  reviewing  the  above,  potential 

_ 

accepted  accounting  principles)  as  a 

investors  should  consider  whether  or  not  the 

percentage  of  sales  for  the  last  fiscal  year; 

compensation  to  management  and  other  key 
personnel  directly  or  indirectly,  is  reasonable 
in  view  of  the  present  stage  of  the  Company's 
development. 

Instruction;  For  purposes  of  Question  39(b), 
a  person  directly  or  indirectly  controls  an 
entity  if  he  is  part  of  the  group  that  directs  or 
is  able  to  direct  the  entity’s  activities  or 

%.  What  is  the  anticipated  gross 
margin  for  next  year  of  operations? 

Telephone  No.  (  )  - 

Note:  Potential  investors  are  encouraged  to 
have  their  own  personal  tax  consultant 
contact  the  tax  advisor  to  review  details  of 
the  tax  benefits  and  the  extent  that  the 

Approximately  %.  If  this  is  expected 

to  ^ange,  explain.  Also,  if  reasonably 
current  gross  margin  figures  are  available  for 
the  industry,  indicate  these  figures  and  the 
source  or  sources  from  which  they  are 
obtained. 
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50.  Foreign  sales  as  a  percent  of  total  sales 

for  last  fiscal  yean _ %.  Domestic 

government  sales  as  a  percent  of  total 

domestic  sales  for  last  Hscal  yean - %. 

Explain  the  nature  of  these  sales,  including 
any  anticipated  changes: 


Offering  Circular  Model  B. 

Item  1.  Cover  Page 

The  cover  page  of  the  offering  circular  shall 
include  the  following  information: 

(a)  Name  of  the  issuen 

(b)  The  mailing  address  of  the  issuer's 
principal  executive  offices  including  the  zip 
code  and  the  issuer's  telephone  niunber, 

(c)  Date  of  the  offering  circular; 

(d)  Description  and  amount  of  securities 
offered  (Note:  this  description  should  include, 
for  example,  appropriate  disclosure  of 
redemption  and  conversion  features  of  debt 
securities); 

(e)  The  statement  required  by  Rule  253; 

(f)  The  table(s)  required  by  Item  2; 

(g)  The  name  of  the  underwriter  or 
underwriters; 

(h)  Any  materials  required  by  the  law  of 
any  state  in  which  the  securities  are  to  be 
offered; 

(i)  If  applicable,  identify  material  risks  in 
connection  with  the  purchase  of  the 
securities;  and 

(j)  Approximate  date  of  commencement  of 
proposed  sale  to  the  public. 

Instruction:  Where  the  name  of  the  issuer 
is  the  same  as  the  name  of  another  well- 
known  company  or  indicates  a  line  of 
business  in  which  the  issuer  is  not  engaged  or 
is  engaged  to  only  a  limited  extent,  a 
statement  should  be  furnished  to  that  effect. 
In  some  circumstances,  however,  disclosure 
may  not  be  sufficient,  and  a  change  of  name 
may  be  the  only  way  to  cure  its  misleading 
character. 

Item  2.  Distribution  Spread 

(a)  The  information  called  for  by  the 
following  table  shall  be  given,  in 
substantially  the  tabular  form  indicated,  on 
the  outside  front  cover  page  of  the  offering 
circular  as  to  all  securities  being  offered 
(estimate,  if  necessary). 


Underwriting 

Pro¬ 
ceeds 
price  to 
public 

Discount 

and 

commis¬ 

sions 

To 

issuer  or 
other 
persons 

If  the  securities  are  to  be  offered  on  a  best 
efforts  basis,  the  cover  page  should  set  forth 
the  termination  date,  if  any,  of  the  offering, 
any  minimum  required  sale  and  any 
arrangements  to  place  the  funds  received  in 
an  escrow,  trust,  or  similar  arrangement.  The 
following  tabular  presentation  of  the  total 
maximum  and  minimum  securities  to  be 
offered  should  be  combined  with  the  table 
required  above. 


Price  to 
public 

Under¬ 

writing 

discount 

and 

commis¬ 

sions 

Pro¬ 
ceeds  to 
issuer  or 
other 
persons 

Instructions 

1.  The  term  “commissions”  shall  include  all 
cash,  securities,  contracts,  or  anything  else  of 
value,  paid,  to  be  set  aside,  disposed  of,  or 
imderstandings  with  or  for  the  benefit  of  any 
other  persons  in  which  any  underwriter  is 
interested,  made  in  connection  with  the  sale 
of  such  security, 

2.  Only  commissions  paid  by  the  issuer  in 
cash  are  to  be  indicated  in  the  table. 
Commissions  paid  by  other  persons  or  any 
form  of  non-cash  compensation  shall  be 
briefly  identified  in  a  note  to  the  table  with  a 
cross-reference  to  a  more  complete 
description  elsewhere  in  the  offering  circular. 

3.  Prior  to  the  commencement  of  sales 
pursuant  to  Regulation  A,  the  issuer  shall 
inform  the  Commission  whether  or  not  the 
amount  of  compensation  to  be  allowed  or 
paid  to  the  imderwriters,  as  described  in  the 
offering  statement,  has  been  cleared  with  the 
National  Association  of  Securities  Dealers, 
Inc. 

4.  If  the  securities  are  not  to  be  offered  for 
cash,  state  the  basis  upon  which  the  offering 
is  to  be  made. 

5.  If  it  is  impracticable  to  state  the  price  to 
the  public,  the  method  by  which  it  is  to  be 
determined  shall  be  explained. 

(b)  Any  finder's  fees  or  similar  payments 
shall  be  disclosed  on  the  cover  page  with  a 
reference  to  a  more  complete  discussion  in 
the  offering  circular.  Such  disclosure  should 
identify  the  ffnder,  the  nature  of  the  services 
rendered  and  the  nature  of  any  relationship 
between  the  ffnder  and  the  issuer,  its  officers, 
directors,  promoters,  principal  stockholders 
and  underwriters  (including  any  affiliates 
thereof). 

(c)  The  amount  of  the  expenses  of  the 
offering  borne  by  the  issuer,  including 
underwriting  expenses  to  be  borne  by  the 
issuer,  should  be  disclosed  in  a  footnote  to 
the  table. 


Item  3.  Summary  Information,  Risk  Factors 
and  Dilution 

(a)  Where  appropriate  to  a  clear 
understanding  by  investors,  there  should  be 
set  forth  in  the  forepart  of  the  offering 
circular,  under  an  appropriate  caption,  a 
carefully  organized  series  of  short,  concise 
paragraphs,  summarizing  the  principal  factors 
which  make  the  offering  one  of  high  risk  or 
speculative.  Note:  These  factors  may  be  due 
to  such  matters  as  an  absence  of  an  operating 
history  of  the  issuer,  an  absence  of  profitable 
operations  in  recent  periods,  an  erratic 
financial  history,  the  financial  position  of  the 
issuer,  the  nature  of  the  business  in  which  the 
issuer  is  engaged  or  proposes  to  engage, 
conflicts  of  interest  with  management, 
reliance  on  the  efforts  of  a  single  individual, 
or  the  method  of  determining  the  market 
price  where  no  market  currently  exists. 

Issuers  should  avoid  generalized  statements 
and  include  only  those  factors  which  are 
unique  to  the  issuer. 

(b)  Where  there  is  a  material  disparity 
between  the  public  offering  price  and  the 
effective  cash  cost  to  officers,  directors, 
promoters  and  affiliated  persons  for  shares 
acquired  by  them  in  a  transaction  during  the 
past  three  years,  or  which  they  have  a  right  to 
acquire,  there  should  be  included  a 
comparison  of  the  public  contribution  under 
the  proposed  public  offering  and  the  effective 
cash  contribution  of  such  persons.  In  such 
cases,  and  in  other  instances  where  the 
extent  of  the  dilution  makes  it  appropriate, 
the  following  shall  be  given:  (1)  the  net 
tangible  book  value  per  share  before  and 
after  the  distribution;  (2)  the  amount  of  the 
increase  in  such  net  tangible  book  value  per 
share  attributable  to  the  cash  payment  made 
by  purchasers  of  the  shares  being  offered; 
and  (3)  the  amoimt  of  the  immediate  dilution 
from  the  public  offering  price  which  will  be 
absorbed  by  such  purchasers. 

Item  4.  Plan  of  Distribution 

(a)  If  the  securities  are  to  be  offered 
through  underwriters,  give  the  names  of  the 
principal  imderwriters,  and  state  the 
respective  amounts  underwritten.  Identify 
each  such  underwriter  having  a  material 
relationship  to  the  issuer  and  state  the  nature 
of  the  relationship.  State  briefly  the  nature  of 
the  underwriters'  obligation  to  take  the 
securities. 

(b)  State  briefly  the  discounts  and 
commissions  to  be  allowed  or  paid  to  dealers, 
including  all  cash,  securities,  contracts  or 
other  consideration  to  be  received  by  any 
dealer  in  connection  with  the  sale  of  the 
securities. 

(c)  Outline  briefly  the  plan  of  distribution 
of  any  securities  being  issued  which  are  to  be 
offered  through  the  selling  efforts  of  brokers 
or  dealers  or  otherwise  than  through 
underwriters. 

(d)  If  any  of  the  securities  are  to  be  offered 
for  the  account  of  security  holders,  indicate 
on  the  cover  page  the  total  amount  to  be 
offered  for  their  account  and  include  a  cross- 
reference  to  a  fuller  discussion  elsewhere  in 
the  offering  circular.  Such  discussion  should 
identify  each  selling  security  holder,  state  the 
amount  owned  by  him,  the  amount  offered  for 
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his  account  and  the  amount  to  be  owned  after 
the  offering. 

(e)(1)  Describe  any  arrangements  for  the 
return  of  funds  to  subscribers  if  all  of  the 
securities  to  be  offered  are  not  sold;  if  there 
are  no  such  arrangements,  so  state. 

(2)  If  there  will  be  a  material  delay  in  the 
payment  of  the  proceeds  of  the  offering  by 
the  underwriter  to  the  issuer,  the  salient 
provisions  in  this  regard  and  the  effects  on 
the  issuer  should  be  stated. 

Instruction 

Attention  is  directed  to  the  provisions  of 
Rules  lOb-0  [17  CFR  §  240.10b-9)  and  15c2-4 
[17  CFR  $  240.15c2-4]  under  the  Securities 
Exchange  Act  of  1934.  These  rules  outline, 
among  other  things,  antifraud  provisions 
concerning  the  return  of  funds  to  subscribers 
and  the  transmission  of  proceeds  of  an 
offering  to  a  seller. 

Item  5.  Use  of  Proceeds  to  Issuer 

State  the  principal  purposes  for  which  the 
net  proceeds  to  the  issuer  from  the  securities 
to  be  offered  are  intended  to  be  used,  and  the 
approximate  amount  intended  to  be  used  for 
each  such  purpose. 

Instructions 

1.  If  any  substantial  portion  of  the  proceeds 
has  not  been  allocated  for  particular 
purposes,  a  statement  to  that  effect  shall  be 
made  together  with  a  statement  of  the 
amount  of  proceeds  not  so  allocated  and  how 
the  registrant  expects  to  employ'such  funds 
not  so  allocated. 

2.  Include  a  statement  as  to  the  use  of  the 
actual  proceeds  if  they  are  not  sufficient  to 
accomplish  the  purpose  set  forth  and  the 
order  of  priority  in  which  they  will  be 
applied.  However,  such  statement  need  not 
be  made  if  the  underwriting  arrangements  are 
such  that  if  any  securities  are  sold  to  the 
public,  it  can  be  reasonably  expected  that  the 
actual  proceeds  of  the  issue  will  not  be 
substantially  less  than  the  estimated 
aggregate  proceeds  to  the  issuer  as  shown 
imder  Item  2. 

3.  If  any  material  amounts  of  other  funds 
are  to  be  used  in  conjunction  with  the 
proceeds,  state  the  amounts  and  sources  of 
such  other  funds. 

4.  If  any  material  part  of  the  proceeds  is  to 
be  used  to  discharge  indebtedness,  describe 
the  terms  of  such  indebtedness.  If  the 
indebtedness  to  be  discharged  was  incurred 
within  one  year,  describe  the  use  of  the 
proceeds  of  such  indebtedness. 

5.  If  any  material  amount  of  the  proceeds  is 
to  be  used  to  acquire  assets,  otherwise  than 
in  the  ordinary  course  of  business,  briefly 
describe  and  state  the  cost  of  the  assets.  If 
the  assets  are  to  be  acquired  from  affiliates  of 
the  issuer  or  their  associates,  give  the  names 
of  the  persons  from  whom  they  are  to  be 
acquired  and  set  forth  the  principle  followed 
in  determining  the  cost  to  the  issuer. 

6.  The  issuer  may  reserve  the  right  to 
change  the  use  of  proceeds  provided  that 
such  reservation  is  due  to  certain 
contingencies  which  are  adequately 
disclosed. 

Item  6.  Description  Business 

(a)  Narrative  description  of  business. 


(1)  Describe  the  business  done  and 
intended  to  be  done  by  the  issuer  and  its 
subsidiaries  and  the  general  development  of 
the  business  during  the  past  ffve  years  or 
such  shorter  period  as  the  issuer  may  have 
been  in  business.  Such  description  should 
include,  but  not  be  limited  to,  a  discussion  of 
the  following  factors  if  such  factors  are 
material  to  an  understanding  of  the  issuer's 
business: 

(1)  The  principal  products  produced  and 
services  rendered  and  the  principal  markets 
for  and  method  of  distribution  of  such 
products  and  services. 

(ii)  The  status  of  a  product  or  service  if  the 
issuer  has  made  public  information  about  a 
new  product  or  service  which  would  require 
the  investment  of  a  material  amount  of  the 
assets  of  the  issuer  or  is  other%vise  material. 

(iii)  The  estimated  amount  spent  during 
each  of  the  last  two  ffscal  years  on  company- 
sponsored  research  and  development 
activities  determined  in  accordance  with 
generally  accepted  accounting  principles.  In 
addition,  state  the  estimated  dollar  amount 
spent  during  each  of  such  years  on  material 
customer-sponsored  research  activities 
relating  to  the  development  of  new  products, 
services  or  techniques  or  the  improvement  of 
existing  products,  services  or  techniques. 

(iv)  The  ntimber  of  persons  employed  by 
the  issuer,  indicating  the  number  employed 
full  time. 

(v)  The  material  effects  that  compliance 
with  Federal,  State  and  local  provisions 
which  have  been  enacted  or  adopted 
regulating  the  discharge  of  materials  into  the 
environment  may  have  upon  the  capital 
expenditures,  earnings  and  competitive 
position  of  the  issuer  and  its  subsidiaries. 

The  issuer  shall  disclose  any  material 
estimated  capital  expenditures  for 
environmental  control  facilities  for  the 
remainder  of  its  current  fiscal  year  and  for 
such  further  periods  as  the  issuer  may  deem 
material. 

(2)  The  issuer  should  also  describe  those 
distinctive  or  special  characteristics  of  the 
issuer's  operation  or  industry  which  may 
have  a  material  impact  upon  the  issuer's 
future  ffnancial  performance.  Examples  of 
factors  which  might  be  discussed  include 
dependence  on  one  or  a  few  major  customers 
or  suppliers  (including  suppliers  of  raw 
materials  or  ffnancing),  existing  or  probable 
governmental  regulation,  material  terms  of 
and/or  expiration  of  material  labor  contracts 
or  patents,  trademarks,  licenses,  franchises, 
concessions  or  royalty  agreements,  unusual 
competitive  conditions  in  the  industry, 
cyclicality  of  the  industry  and  anticipated 
raw  materia)  or  energy  shortages  to  the 
extent  management  may  not  be  able  to 
secure  a  continuing  source  of  supply. 

(3)  The  following  requirement  in 
subparagraph  (i)  applies  only  to  issuers 
(including  predecessors)  which  have  not 
received  revenue  from  operations  during  each 
of  the  three  fiscal  years  immediately  prior  to 
the  filing  of  the  offering  statement. 

(i)  Describe,  if  formulated,  the  issuer's  plan 
of  operation  for  the  twelve  months  following 
the  commencement  of  the  proposed  offering. 
If  such  information  is  not  available,  the 
reasons  for  its  unavailabiUty  shall  be  stated. 
Disclosure  relating  to  any  plan  should 


include,  among  other  things,  a  statement 
indicating  whether,  in  the  issuer's  opinion, 
the  proceeds  from  the  offering  will  satisfy  its 
cash  requirements  and  whether,  in  the  next 
six  months,  it  will  be  necessary  to  raise 
additional  funds. 

(ii)  Any  engineering,  management  or 
similar  reports  which  have  been  prepared  or 
provided  for  external  use  by  the  issuer  or  by 
a  principal  underwriter  in  connection  with 
the  proposed  offering  should  be  furnished  to 
the  Conunission  at  the  time  of  filing  the 
offering  statement  or  as  soon  as  practicable 
thereafter.  There  should  also  be  furnished  at 
the  same  time  a  statement  as  to  the  actual  or 
proposed  use  and  distribution  of  such  report 
or  memorandum.  Such  statement  should 
identify  each  class  of  persons  who  have 
received  or  will  receive  the  report  or 
memorandum,  and  state  the  number  of  copies 
distributed  to  each  such  class.  If  no  such 
report  or  memorandum  has  been  prepared, 
the  Commission  should  be  so  inform^  in 
writing  at  the  time  the  report  or  memorandum 
would  otherwise  have  b^n  submitted. 

(b)  Segment  Data.  If  the  issuer  is  required 
to  include  segment  information  in  its 
financial  statements,  an  appropriate  cross- 
reference  shall  be  included  in  the  description 
of  business. 

Item  7.  Description  of  Property 

State  briefly  the  location  and  general 
character  of  the  principal  plants,  and  other 
materially  important  physical  properties  of 
the  issuer  and  its  subsiiharies.  If  any  such 
property  is  not  held  in  fee  or  is  held  subject 
to  any  major  encumbrance,  so  state  and 
briefly  describe  how  held. 

Instruction 

What  is  required  is  information  essential  to 
an  investor's  appraisal  of  the  securities  being 
offered.  Such  information  should  be  furnished 
as  will  reasonably  inform  investors  as  to  the 
suitability,  adequacy,  productive  capacity 
and  extent  of  utilization  of  the  facilities  used 
in  the  enterprise.  Detailed  descriptions  of  the 
physical  characteristics  of  individual 
properties  or  legal  descriptions  by  metes  and 
bounds  are  not  required  and  should  not  be 
given. 

Item  8.  Directors,  Executive  Officers  and 
Significant  Employees 

(a)  List  the  names  and  ages  of  each  of  the 
following  persons  stating  his  term  of  office 
and  any  periods  during  which  he  has  served 
as  such  and  briefly  describe  any  arrangement 
or  understanding  between  him  and  any  other 
person(s)  (naming  such  personfs))  pursuant  to 
which  he  was  or  is  to  be  selected  to  his  office 
or  position: 

(1)  directors: 

(2)  persons  nominated  to  become  directors; 

(3)  executive  officers; 

(4)  persons  chosen  to  become  executive 
officers: 

(5)  significant  employees. 

Instructions 

1.  No  nominee  or  person  chosen  to  become 
a  director  or  person  chosen  to  be  an 
executive  officer  who  has  not  consented  to 
act  as  such  should  be  named  in  response  to 
this  item. 
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2.  The  term  “executive  officer"  means  the 
president,  secretary,  treasurer,  any  vice 
president  in  charge  of  a  principal  business 
function  (such  as  sales,  administration,  or 
finance)  and  any  other  person  who  performs 
similar  policy  making  functions  for  the  issuer. 

3.  The  term  “significant  employee"  means 
persons  such  as  production  managers,  sales 
managers,  or  research  scientists,  who  are  not 
executive  officers,  but  who  make  or  are 
expected  to  make  significant  contributions  to 
the  business  of  the  issuer. 

(b)  Family  relationships.  State  the  nature  of 
any  family  relationship  between  any  director, 
executive  offfcer,  person  nominated  or 
chosen  by  the  issuer  to  become  a  director  or 
executive  officer  or  any  significant  employee. 

Instruction 

The  term  “family  relationship"  means  any 
relationship  by  blood,  marriage,  or  adoption, 
not  more  remote  than  ffrst  cousin. 

(c)  Business  experience.  Give  a  brief 
account  of  the  business  experience  during  the 
past  five  years  of  each  director,  person 
nominated  or  chosen  to  become  a  director  or 
executive  offfcer,  and  each  significant 
employee,  including  his  principal  occupations 
and  employment  during  that  period  and  the 
name  and  principal  business  of  any 
corporation  or  other  organization  in  which 
such  occupations  and  employment  were 
carried  on.  When  an  executive  officer  or 
signiffcant  employee  has  been  employed  by 
the  issuer  for  less  than  five  years,  a  brief 
explanation  should  be  included  as  to  the 
nature  of  the  responsibilities  undertaken  by 
the  individual  in  prior  positions  to  provide 
adequate  disclosure  of  this  prior  business 
experience.  What  is  required  is  information 
relating  to  the  level  of  his  professional 
competence  which  may  include,  depending 
upon  the  circumstances,  such  speciffc 
information  as  the  size  of  the  operation 
supervised. 

(d)  Involvement  in  certain  legal 
proceedings.  Describe  any  of  the  following 
events  which  occurred  during  the  past  five 
years  and  which  are  material  to  an 
evaluation  of  the  ability  or  integrity  of  any 
director,  person  nominated  to  become  a 
director  or  executive  officer  of  the  issuer. 

(1)  A  petition  under  the  Bankruptcy  Act  or 
any  State  insolvency  law  was  ffled  by  or 
against,  or  a  receiver,  fiscal  agent  or  similar 
officer  was  appointed  by  a  court  for  the 
business  or  property  of  such  person,  or  any 
partnership  in  which  he  was  general  partner 
at  or  within  2  years  before  the  time  of  such 
filing,  or  any  corporation  or  business 
association  of  which  he  was  an  executive 
officer  at  or  within  two  years  before  the  time 
of  such  ffling; 

(2)  Such  person  was  convicted  in  a  criminal 
proceeding  (excluding  traffic  violations  and 
other  minor  offenses). 

Item  ft  Remuneration  of  Directors  and 
Officers 

(a)  Furnish,  in  substantially  the  tabular 
form  indicated,  the  aggregate  annual 
remuneration  of  each  of  the  three  highest 
paid  persons  who  are  officers  or  directors  as 
a  group  during  the  issuer's  last  fiscal  year. 
State  the  number  of  persons  in  the  group 
referred  to  above  without  naming  them. 


Name  of  individual  or  identity  of  group 


Capacities  in  remuneration  was  received 


Aggregate  remuneration 


Instructions 

1.  In  case  of  remuneration  paid  or  to  be 
paid  otherwise  than  in  cash,  if  it  is 
impracticable  to  determine  the  cash  value 
thereof,  state  in  a  note  to  the  table  the  nature 
and  amount  thereof. 

2.  This  item  is  to  be  answered  on  an 
accrual  basis  if  practicable;  if  not  so 
answered,  state  the  basis  used. 

(b)  Briefly  describe  all  remuneration 
payments  proposed  to  be  made  in  the  future 
pursuant  to  any  ongoing  plan  or  arrangement 
to  the  individuals  and  group  specified  in  Item 
9(a).  The  description  should  include  a 
summary  of  how  each  plan  operates,  any 
performance  formula  or  measure  in  effect  (or 
the  criteria  used  to  determine  payment 
amounts),  the  time  periods  over  which  the 
measurements  of  benefits  will  be  determined, 
payment  schedules,  and  any  recent  material 
amendments  to  the  plan.  Information  need 
not  be  furnished  with  respect  to  any  group 
life,  health,  hospitalization,  or  medical 
reimbursement  plans  which  do  not 
discriminate  in  scope,  terms  or  operation  in 
favor  of  officers  or  directors  of  the  registrant 
and  which  are  available  generally  to  all 
salaried  employees. 

Item  10.  Security  Ownership  of 
Management  and  Certain  Securityholders 

(a)  Voting  securities  and  principal  holders 
thereof.  Furnish  the  following  information,  in 
substantially  the  tabular  form  indicated,  with 
respect  to  voting  securities  held  of  record  by: 

(1)  each  of  the  three  highest  paid  persons 
who  are  officers  and  directors  of  the  issuer; 
Note — In  the  event  none  of  the  issuer’s 
officers  or  directors  have  received  a  salary  in 
the  past  twelve  months,  this  item  should  be 
responded  to  for  every  officer  and  director; 

(2)  all  officers  and  directors  as  a  group; 

(3)  each  shareholder  who  owns  more  than 
10%  of  any  class  of  the  issuer’s  securities, 
including  those  shares  subject  to  outstanding 
options. 

(1)  Title  of  class  - 

(2)  Name  and  address  of  owner  - 

(3)  Amount  owned  before  the  offering  - 

(4)  Amoimt  owned  after  the  offering  - 

(5)  Percent  of  class - 

Instruction 

Column  (4)  need  not  be  responded  to  if  the 
information  would  be  the  same  as  that 
appearing  under  column  (3). 

(b)  If,  to  the  knowledge  of  the  issuer,  any 
other  person  holds  or  shares  the  power  to 
vote  or  direct  the  voting  of  securities 
described  pursuant  to  subsection  (a)  above, 
appropriate  disclosure  should  be  made.  In 
addition,  if  any  person  other  than  those 
named  pursuant  to  subsection  (a)  holds  or 
shares  the  power  to  vote  10%  or  more  of  the 
issuer’s  voting  securities,  the  information 


required  by  the  table  should  be  provided  with 
respect  to  such  person. 

(c)  Non-voting  securities  and  principal 
holders  thereof.  Furnish  the  same  information 
as  required  in  subsection  (a)  above  with 
respect  to  securities  that  are  not  entitled  to 
vote. 

(d)  Options,  warrants,  and  rights.  Furnish 
the  information  required  by  the  table  as  to 
options,  warrants  or  rights  to  purchase 
securities  from  the  issuer  or  any  of  its 
subsidiaries  held  by  each  of  the  individuals 
and  referred  to  in  subsection  (a)  above: 

Name  of  holder  - 

Title  and  amount  securities  called  for  by  op¬ 
tions,  warrants  or  rights - 

Exercise  price - 

Date  of  exercise  - 

Instruction 

Where  the  total  market  value  of  securities 
called  for  by  all  outstanding  options, 
warrants  or  rights  does  not  exceed  $10,000  for 
any  officer,  director,  or  principal  shareholder 
named  in  answer  to  this  item,  or  $50,000  for 
all  officers  and  directors  as  a  group,  this  item 
need  not  be  answered  with  respect  to 
options,  warrants  or  rights  held  by  such 
person  or  group.  If  the  issuer  cannot  ascertain 
the  market  value  of  its  securities,  the  offering 
price  may  be  used  for  purposes  of  this 
subsection.  If,  as  is  the  case  with  offerings  of 
debt  securities,  the  offering  price  cannot  be 
determined  at  the  time  of  filing  the  offering 
statement,  the  issuer  may  utilize  any 
reasonable  method  of  valuation. 

(e)  List  all  parents  of  the  issuer,  showing 
the  basis  of  control  and  as  to  each  parent  the 
percentage  of  voting  seciuities  owned  or 
other  basis  of  control  by  its  immediate 
parent,  if  any. 

Item  11.  Interest  of  Management  and  Others 
in  Certain  Transactions 

Describe  briefly  any  transactions  during 
the  previous  two  years  or  any  presently 
proposed  transactions,  to  which  the  issuer  or 
any  of  its  subsidiaries  was  or  is  to  be  a  party, 
in  which  any  of  the  following  persons  had  or 
is  to  have  a  direct  or  indirect  material 
interest,  naming  such  person  and  stating  his 
relationship  to  the  issuer,  the  natiu'e  of  his 
interest  in  the  transaction  and,  where 
practicable,  the  amount  of  such  interest: 

(1)  Any  director  or  officer  of  the  issuer; 

(2)  Any  nominee  for  election  as  a  director 

(3)  Any  principal  securityholder  named  in 
answer  to  Item  10(a); 

(4)  If  the  issuer  was  incorporated  or 
organized  within  the  past  three  years,  any 
promoter  of  the  issuer; 

(5)  Any  relative  or  spouse  of  any  of  the 
foregoing  persons,  or  any  relative  of  such 
spouse,  who  has  the  same  house  as  such 
person  or  who  is  a  director  or  officer  of  any 
parent  or  subsidiary  of  the  issuer. 

Instructions 

1.  No  information  need  be  given  in  answer 
to  this  item  as  to  any  transaction  where: 

(a)  The  rates  of  charges  involved  in  the 
transaction  are  determined  by  competitive 
bids,  or  the  transaction  involves  the 
rendering  of  services  as  a  conunon  or 
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contract  carrier  fixed  in  conformity  with  law 
or  governmental  authority; 

(b)  The  transaction  involves  services  as  a 
bank  depositary  of  funds,  transfer  agent, 
registrar,  tnistee  under  a  trust  indentine,  or 
similar  services;  ' 

(c)  The  amount  involved  in  the  transaction 
or  a  series  of  similar  transactions,  including 
all  periodic  installments  in  the  case  of  any 
lease  or  other  agreement  providing  for 
periodic  payments  or  installments  does  not 
exceed  $M,000;  or 

(d)  The  interest  of  the  specified  person 
arises  solely  from  the  ownership  of  securities 
of  the  issuer  and  the  specified  person 
receives  no  extra  or  special  benefit  not 
shared  on  a  pro-rata  basis  by  all  of  the 
holders  of  securities  of  the  class. 

2.  It  should  be  noted  that  this  Item  calls  for 
disclosure  of  indirect  as  well  as  direct 
material  interests  in  transactions.  A  person 
who  has  a  position  or  relationship  with  a 
firm,  corporation,  or  other  entity  which 
engages  in  a  transaction  with  the  issuer  or  its 
subsidiaries  may  have  an  indirect  interest  in 
such  transaction  by  reason  of  such  position 
or  relationship.  However,  a  person  shall  be 
deemed  not  to  have  a  material  indirect 
interest  in  a  transaction  within  the  meaning 
of  this  Item  where: 

(a)  the  interest  arises  only  (i)  from  such 
person's  position  as  a  director  of  another 
corporation  or  organization  (other  than  a 
partnership)  which  is  a  party  to  the 
transaction,  or  (ii)  from  the  direct  or  Indirect 
ownership  by  such  person  and  all  other 
persons  specihed  in  subparagraphs  (1) 
through  (5)  above,  in  the  aggregate,  of  less 
than  a  10  percent  equity  interest  in  another 
person  (other  than  a  partnership)  which  is  a 
party  to  the  transaction,  or  (iii)  from  both 
such  position  and  ownership; 

(b)  the  interest  arises  only  from  such 
person's  position  as  a  limited  partner  in  a 
partnership  in  which  he  and  all  other  persons 
specified  in  (1)  through  (5)  above  had  an 
interest  of  less  than  10  percent;  or 

(c)  the  interest  of  such  person  arises  solely 
from  the  holding  of  an  equity  interest 
(including  a  limited  partnership  interest  but 
excluding  a  general  partnership  interest)  or  a 
creditor  interest  in  another  person  which  is  a 
party  to  the  transaction  with  the  issuer  or  any 
of  its  subsidiaries  and  the  transaction  is  not 
material  to  such  other  person. 

3.  Include  the  name  of  each  person  whose 
interest  in  any  transaction  is  described  and 
the  nature  of  the  relationships  by  reason  of 
which  such  interest  is  required  to  be 
described.  The  amount  of  the  interest  of  any 
specified  person  shall  be  computed  without 
regard  to  the  amount  of  the  profit  or  loss 
involved  in  the  transaction.  Where  it  is  not 
practicable  to  state  the  approximate  amount 
of  the  interest,  the  approximate  amount 
involved  in  the  transaction  shall  be  disclosed. 

4.  Information  should  be  included  as  to  any 
material  underwriting  discounts  and 
commissions  upon  the  sale  of  securities  by 
the  issuer  where  any  of  the  specified  persons 
was  or  is  to  be  a  principal  underwriter  or  is  a 
controlling  person,  or  member,  of  a  firm 
which  was  or  is  to  be  a  principal  underwriter. 

)  Information  need  not  be  given  concerning 
F  ordinary  management  fees  paid  by 
\  underwriters  to  a  managing  underwriter 


pursuant  to  an  agreement  among 
underwriters  the  parties  to  which  do  not 
include  the  issuer  or  its  subsidiaries. 

5.  As  to  any  transaction  involving  the 
purchase  or  sale  of  assets  by  or  to  any  issuer 
or  any  subsidiary,  otherwise  than  in  the 
ordinary  course  of  business,  state  the  cost  of 
the  assets  to  the  purchaser  and,  if  acquired 
by  the  seller  within  two  years  prior  to  the 
transaction,  the  cost  thereof  to  the  seller. 

6.  Information  shall  be  furnished  in  answer 
to  this  Item  with  respect  to  transactions  not 
excluded  above  which  involve  remuneration 
from  the  issuer  or  its  subsidiaries,  directly  or 
indirectly,  to  any  of  the  specified  persons  for 
services  in  any  capacity  unless  the  interest  of 
such  persons  arises  solely  from  the 
ownership  individually  and  in  the  aggregate 
of  less  than  10  percent  of  any  class  of  equity 
securities  of  another  corporation  furnishing 
the  services  to  the  issuer  or  its  subsidiaries. 

Item  12.  Securities  Being  Offered 

(a)  If  capital  stock  is  being  offered,  state 
the  title  of  the  class  and  furnish  the  following 
information: 

(1)  Outline  briefly:  (i)  dividend  rights;  (ii) 
voting  rights;  (iii)  liquidation  rights;  (iv) 
preemptive  ri^ts;  (v)  conversion  rights;  (vi) 
redemption  provisions;  (vii)  sinking  fund 
provisions;  and  (viii)  liability  to  further  calls 
or  to  assessment  by  the  issuer. 

(2)  Briefly  describe  potential  liabilities 
imposed  on  shareholders  under  state  statutes 
or  foreign  law,  e.g.,  to  laborers,  servants  or 
employees  of  the  registrant,  unless  such 
disclosure  would  be  immaterial  because  the 
financial  resources  of  the  registrant  are  such 
as  to  make  it  unlikely  that  the  liability  will 
ever  be  imposed. 

(b)  If  debt  securities  are  being  offered, 
outline  briefly  the  following: 

(1)  Provisions  with  respect  to  interest, 
conversion,  maturity,  redemption, 
amortization,  sinking  fund  or  retirement 

(2)  Provisions  with  respect  to  the  kind  and 
priority  of  any  lien  securing  the  issue, 
together  with  a  brief  identiHcation  of  the 
principal  properties  subject  to  such  lien. . 

(3)  Provisions  restricting  the  declaration  of 
dividends  or  requiring  the  maintenance  of 
any  ratio  of  assets,  the  creation  or 
maintenance  of  reserves  or  the  maintenance 
of  properties. 

(4)  Provisions  permitting  or  restricting  the 
issuance  of  additional  securities,  the 
withdrawal  of  cash  deposited  against  such 
issuance,  the  incurring  of  additional  debt,  the 
release  or  substitution  of  assets  securing  the 
issue,  the  modification  of  the  terms  of  the 
security,  and  similar  provisions. 

Instruction 

In  the  case  of  secured  debt  there  should  be 
stated  (i)  the  approximate  amount  of 
unbonded  property  available  for  use  against 
the  issuance  of  bonds,  as  of  the  most  recent 
practicable  date,  and  (ii)  whether  the 
securities  being  issued  are  to  be  issued 
against  such  property,  against  the  deposit  of 
cash,  or  otherwise. 

(c)  If  securities  described  are  to  be  offered 
pursuant  to  warrants,  rights,  or  convertible 
securities,  state  briefly: 

(1)  the  amount  of  securities  called  for  by 
such  warrants,  convertible  securities  or 
rights; 


(2)  the  period  during  which  and  the  price  at 
which  the  warrants,  convertible  securities  or 
rights  are  exercisable: 

(3)  the  amounts  of  warrants,  convertible 
securities  or  rights  outstanding;  and 

(4)  any  other  material  terms  of  such 
securities. 

(d)  In  the  case  of  any  other  kind  of 
securities,  appropriate  information  of  a 
comparable  character. 

PartF/S 

The  following  financial  statements  of  the 
issuer,  or  the  issuer  and  its  predecessors  or 
any  businesses  to  which  the  issuer  is  a 
successor  shall  be  Hied  as  part  of  the  offering 
statement  and  included  in  the  offering 
circular  which  is  distributed  to  investors. 

Such  financial  statements  shall  be 
prepared  in  accordance  with  generally 
accepted  accounting  principles  (GAAP)  in  the 
United  States.  If  the  issuer  is  a  Canadian 
company,  a  reconciliation  to  GAAP  in  the 
United  States  shall  be  filed  as  part  of  the 
financial  statements. 

Issuers  which  have  audited  financial 
statements  because  they  prepare  them  for 
other  purposes,  shall  provide  them. 

The  Commission's  Regulation  S-X,  17  CFR 
210.1  et  seq.  relating  to  the  form,  content  of 
and  requirements  for  financial  statements 
shall  not  apply  to  the  financial  statements 
required  by  this  part,  except  that  if  audited 
financial  statements  are  filed,  the 
qualihcations  and  reports  of  an  independent 
auditor  shall  comply  with  the  requirements  of 
Article  2  of  Regulation  S-X. 

Issuers  which  are  limited  partnerships  are 
required  to  also  file  the  balance  sheets  of 
general  partners:  (1)  if  such  general  partner  is 
a  corporation,  the  balance  sheet  shall  be  as 
of  the  end  of  its  most  recently  completed 
Hscal  yean  receivables  from  a  parent  or 
a^iliate  of  such  general  partner  (including 
notes  receivable,  but  excluding  trade 
receivables)  should  be  deductions  from 
shareholders  equity  of  the  general  partner; 
where  a  parent  or  affiliate  has  committed  to 
increase  or  maintain  the  general  partner's 
capital,  there  shall  also  be  filed  the  balance 
sheet  of  such  parent  or  affiliate  as  of  the  end 
of  its  most  recently  completed  fiscal  yean  (2) 
if  such  general  partner  is  a  partnership,  its 
balance  sheet  as  of  the  end  of  its  most 
recently  completed  fiscal  year;  (3)  if  such 
general  partner  is  a  natural  person,  the  net 
worth  of  such  general  partner(s)  based  on  the 
estimated  fair  market  value  of  their  assets 
and  liabilities,  singly  or  in  the  aggregate  shall 
be  disclosed  in  the  offering  circular,  and 
balance  sheets  of  each  of  the  individual 
general  partners  supporting  such  net  worth 
shall  be  provided  as  supplemental 
information. 

(1)  Balance  Sheet — as  of  a  date  within  90 
days  prior  to  filing  the  offering  statement  or 
such  longer  time,  not  exceeding  6  months,  as 
the  Commission  may  permit  at  the  written 
request  of  the  issuer  upon  a  showing  of  good 
cause;  for  filings  made  after  90  days 
subsequent  to  the  issuer's  most  recent  fiscal 
year,  the  balance  sheet  shall  be  dated  as  of 
the  end  of  the  most  recent  fiscal  year. 

(2)  Statements  of  income,  cash  flows,  and 
other  stockholders  equity — for  each  of  the  2 
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fiscal  years  preceding  the  date  of  the  most 
recent  barance  sheet  being  filed,  and  for  any 
interim  period  between  the  entf  of  the  most 
recent  of  such  fiscal  year*  and  the  date  of  the 
most  recent  balance  sheet  being  filed,  or  for 
the  period  of  the  issner’e  existence  if  less 
than  the  period  above. 

Income  statements  shall  be  accompanied 
by  a  statement  that  in  the  opinion  of 
management  all  adjustments  necessary  for  a 
fair  statement  of  results  for  the  interim  period 
have  been  included.  If  all  such  adjustments 
are  of  a  normal  recurring  nature,  a  statement 
to  that  effect  shall  be  made.  If  otherwise, 
there  shall  be  fiimished  as  supplemental 
information  and  not  as  part  of  the  offering 
statement,  a  letter  desc^ing  ini  detail  the 
nature  and  amount  of  any  adjustments  other 
than  normal  recurring  adjustments  entering 
into  the  determination  of  results  shown. 

(3],  Financial  Statements  of  Businesses 
Acquired  or  to  be  Acquired. 

(a)  Financial  statements  for  the  periods 
specified  in  (c)  below  should  be  furnished  if 
any  of  the  following  conditions  exist: 

(i)  Gonsummation  of  a  significant  business 
combination  accounted  for  as  a  purchase  has 
occurred  or  is  probable  (for  purposes  of  this 
rule,  the  term  “purchase"  encompasses  the 
purchase  of  an  interest  in  a  business 
accounted  for  by  the  equity  method);  or 

(ii)  Consummation  of  a  si^ificant  business 
combination  to  be  accounted  for  as  a  pooling 
is  probable. 

(b)  A  business  combination  shall  be 
considered  significant  if  a  comparison  of  the 
most  recent  annual  financial  statements  ol 
the  business  acquired  or  to  be  acquired  and 
the  registrant's  most  recent  annual 
consolidated  fuumcial  statements  filed  at  or 
prior  to  the  date  of  acquisition  indicates  dtat 
the  business  would  be  a  significant 
subsidiary  pursuant  to  the  conditions 
specified  in  Rule  405  of  Regulation  G,  17  GFR 
§  230.405. 

(e)  (i)  The  financial  statements  shall  be- 
furnished  for  the  periods  up  to  the  date  of 
acquisition,  for  those  periods  for  which  the 
registrant  is  required  to  furnish  financi^ 
statements. 

(U)  These  financial  statements  need  not  be 
audited. 

(iii)  The  separate  balance  sheet  of  the 
acquired  business  is  not  required  when  the 
registranf  s  most  recent  bailee  sheet  filed  is 
for  a  date  after  the  acquisition  was 
consummated. 

(iia]  If  none  of  the  conditions  in  the 
definitions  of  significant  subsidiary  in  Rule 
405  exceeds  20%,  income  statements  of  the 
acquired  business  for  only  the  most  recent 
fiscal  year  and  any  interim  period  need  be- 
filed. 

(i^  If  consummation  of  mors  than  one 
transaction  has  occurred  or  is  probable,,  the 
tests  of  significance  shall  be  made  umng  the 
aggregate  impact  of  the  businesses  and  the 
required  financial  statements  may  be 
presented  on  a  combined  basis,  if 
appropriata. 

fo)  'hiiB  paragraph  (3)  shall  not  apply  to  a 
business  which  is  totally  held' by  die 
registrant  prior  to  consummation  of  the 
transaction. 

(4)  Pro  Forma  Financial  Information. 

(a)  Pro  forma  infonnation  shall  be 


furnished  if  any  of  the  following  conditions 
exist  (forpurposes  of  this  rule,  the  term, 
“purchase”  encompasses  the  purchase  of  an 
interest  in  a  business  accounted  for  by  the 
equity  method); 

(i)  During  the  most  recent  fiscal  year  or 
subsequent  interim  period  fbr  which  a 
balance  sheet  of  the  registrant  is  required,  a 
significant  business  combination  accounted 
for  as  a  purchase  has  occurred; 

(ii)  After  the  date  of  the  registrant's  most 
recent  balance  sheet,  consummation  of  a 
significant  business  combination  to  be 
accoimted  for  by  either  the  purchase  method 
or  pooling  of  interests  meAod  of  accounting 
has  occurred  or  is  probable. 

(b)  The  provisions  of  paragraph  (3)(b);  fd}. 
and  (e)  apply  to  this  paragraph  (4). 

(c)  forma  statements  shall  ordinarily  be 
in  columnar  form  showing  condensed 
historical  statements,  pro  forma  adjustments, 
and  the  pro.forma  results  and  should  include 
the  following: 

(i)  If  the  tsansaction  was  consummated 
during  the  most  recent  fiscal  year  or  in  the 
subsequent  interim  period,  pro  forma 
statements  of  income  reflecting  the  combined 
operations  of  the  entities  for  t^  latest  fiscal 
year  and  interim  period,  if  any,,  or 

(ii)  If  consummation  of  the  transaction  has 
occurred  or  is  probable  after  the  date  of  the 
most  recent  balance  sheet,  a  pro  forma 
balance  sheet  giving  effect  to  the 
combination  as  of  the  date  of  the  most  recent 
balance  sheet  required  by  paragraph  (b).  For 
a  purchase,  pro  forma  statements  of  income 
r^ecting  the  combined  operations  of  the 
entities  for  the  latest  fiscal  year  and  interim 
period,  if  any,  and  for  a  pooling  of  interests, 
pro  forma  statements  of  income  for  all 
periods  for  which  incoma  statements  of  the 
registrant  are  required. 

Part  III — Exhibits 
Item  L  Index  to  Exhibits 

(a)  An  index  to  the  exhibits,  filed  should  be 
presented  immediately  following  the  cover 
page  to  Part  UL 

(b)  Each  exhibit  should  be  listed  in  the 
exhibit  index  according  to  the  number 
assigned  to  it  under  Item  2  below. 

(c)  The  index  to  exhibits  ^lould  identify 
the  location  of  the  exhibit  under  the 
sequential  page  numbering  system,  for  this 
Form  1-A. 

(d)  Where  exhibits  are  incorporated  by 
reference,  the  reference  shall  be  made  in  the 
index  of  exhibits. 

Instructions 

1.  Any  document  or  part  thereof  filed  with 
the  Commission  pursuant  to  any  Act 
administered  by  the  Commission  may, 
subject  to  the  limitations-  of  Rule  24  of  the 
Commission's  Rules  of  Practice,  be 
incorporated  by  reference  as  an  exhibit  to 
any  offering  statement. 

2.  If  any  modification  has  accurred  in  the 
text  of  any  document  incorporated  by 
reference  since  the  filing  thereof,  the  issuer 
shall  file  with  the  reference  a  statement 
containing  the  text  of  such  modification  and 
the  date  thereof 

3.  Proceducally,  the  techniques  specified  in 
Rule  41t(d)  of  Regulation  C  shall  be  followed. 
Item  2.  Description  of  Exhibits 

As  appropriate,  the  following  documents 
should  be  filed  as  exhibits  to  the  offering 
statement. 


fl)  Underwriting  Agreement— Each 
underwriting  contract  or  agreement  widr  a 
principal  underwriter  or  letter  pursuant  to 
which  the  seenrities  or*  to  be  distributed; 
where  the  terms  have  yet  to  be  finalized, 
proposed  formats  may  be  pravidedl 

(2) ,  Charter  and  by-laws — ^The  dtarter  and 
by-laws  of  the  issuer  or  instruments 
corresponding  thereto  as  presently  in  effect 
and  any  amendments  thereto; 

(3)  Instruments  defining  the  rights  of 
security  holders — (a)All  instruments  defining 
the  rights  of  any  hdder  of  the  issuer's 
securities,  including  but  not  limited  to:  (1) 
ifolders  of  equity  or  debt  securities  being  * 
issued;  (ii)  holders  of  long-term  debt  of  the 
issuer,  and  of  alF  subsidiaries  for  which 
consolidated  or  unconsolidated  financial 
statements  are  required  to  be  filed. 

(b)  The  following  instruments  need  not  be 
filed  if  the  issuer  agrees  to  provide  tiiem  to 
the  Comnussion  upon  request:  (i)  faistruments 
defining  the  rights  of  holders  of  longrterm 
debt  of  the  issuer  and  all  of  its  subsidiaries 
for  which  consolidated  financial  statements 
are  required  to  be  filed  if  such  debt  is  not 
being  issued  pursuant  to  this  Regulation  A 
offering  and  the  total  amount  of  such 
authorized  issuance  does  not  exceed  5%  of 
the  total  assets  of  the  issuer  and  its 
subsidiaries  on  a  consolidated  basis;  (ii)  any 
instrument  with,  respect  to  a  class  of 
securities  which  is  to  be  retfeed  or  redeemed 
prior  to  the  issuance  or  upon  delivery  of  the 
securities  being  issued  pursuant  to  this 
Regulation  A  offering  and  appropriata  steps 
have  been  taken  to  assure  such  retirement  or 
redemption;  and  (ui)  copies  of  instalments 
evidencing  scrip  certificates  or  frastions  of 
shares. 

(4)  Subscription  agreement — ^The  fonn  of 
any  subscription  agreement  to  be  used  in 
connection  with  the  purchase  of  securities  in 
this  offering. 

(5)  Voting  tnist  agreement — Any  voting 
trust  agreements  and  amendments  thereto. 

(6)  Material  contracts — (a)  Every  contract 
not  mads  in  the  ordinary  course  of  business 
which,  is  material  to  the  issuer  and  is  to  be 
performed  in  whole  or  in  part  at  or  after  the 
filing  of  the  offering  statement  or  was  entered 
into  not  more  than  2.  years  before  such  filing. 
Only  contracts  need  be  filed  as  to  which  the 
issuer  or  subsidiary  of.  the  issuer,  is  a  party  or 
has  succeeded  to  a  party  by  assumption  or 
assignment  or  in  which,  the  issuer  or  such 
subsidiary  has  a  beneficial  interest. 

(b)  If  the  contract  is.  such  as.  ordininily 
accompanies  the  kind  of  business.  Gooducted 
by  the  issuer  and  its  subsidiaries,  it  is  made 
in  the  ordinary  course  of  business  and- need 
not  be  filed  unless  it  falls  within,  one  or  more 
of  the  following  categories,  in;  which  case  it 
should  be  filed  exeept  where  inunaterial  in 
amount  or  si^ificance:  (ij  any  contract  to 
which  directors,  officers,  pramotarsv,  voting 
trustees,  security  holders  named  in.  the 
offering  statement  or  underwritera  are 
parties  except  where  the  contract  merely 
involves  the  purchase;  or  sale  of  current 
assets,  having  a  deteoninablemaricetpriec,  at 
such  market  price;  (ii)  any  contract  upon- 
which  the  issuer’s  businese  is  substantially 
dependent  as  in  the  case  of  continuing 
contracts  to- sell,  the  major  part  of  file  issuer’s 
products  or  services  or  to  purchase  the  major 
part  of  the  issuer’s  requirements  of  goods, 
services  or  raw  materials  or  any  franchise  or 
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license  or  other  agreement  to  use  a  patent, 
formula,  trade  secret  process  or  trade  name 
upon  which  the  issuer's  business  depends  to 
a  material  extent;  (iii)  any  contract  calling  for 
the  acquisition  or  sale  of  any  property,  plant 
or  equipment  for  a  consideration  exceeding 
15%  of  such  fixed  assets  of  the  issuer  on  a 
consolidated  basis;  or  (iv)  any  material  lease 
under  which  a  part  of  the  property  described 
in  the  offering  statement  is  held  by  the  issuer. 

(c)  Any  management  contract  or  any 
compensatory  plan,  contract  or  arrangement 
including  but  not  limited  to  plans  relating  to 
options,  warrants  or  rights,  pension, 
retirement  or  deferred  compensation  or 
bonus,  incentive  or  profit  sharing  (or  if  not  set 
forth  in  any  formal  document,  a  written 
description  thereof)  shall  be  deemed  material 
and  shall  be  filed  except  for  the  following:  (i) 
ordinary  purchase  and  sales  agency 
agreements;  (ii)  agreements  with  managers  of 
stores  in  a  chain  organization  or  similar 
organization;  (iii)  contracts  providing  for 
labor  or  salesmen's  bonuses  or  payments  to  a 
class  of  security  holders,  as  such;  (iv)  any 
compensatory  plan,  contract  or  arrangement 
whi^  pursuant  to  its  terms  is  available  to 
employees  generally  and  which  in  operation 
provides  for  the  same  method  of  allocation  of 
benefits  between  management  and  non¬ 
management  participants. 

(7)  Material  foreign  patents — Each  material 
foreign  patent  for  an  invention  not  covered 
by  a  United  States  patent.  If  a  substantial 
part  of  the  securities  to  be  offered  or  if  the 
proceeds  therefrom  have  been  or  are  to  be 
used  for  the  particular  purposes  of  acquiring, 
developing  or  exploiting  one  or  more  material 
foreign  patents  or  patent  rights,  furnish  a  list 
showing  the  number  and  a  brief  identification 
of  each  such  patent  or  patent  right 

(8)  Plan  of  acquisition,  reorganization, 
arrangement,  liquidation,  or  succession — 
Any  material  plan  of  acquisition,  disposition, 
reorganization,  readjustment,  succession, 
liquidation  or  arrangement  and  any 
amendments  thereto  described  in  ^e  offering 
statement  Schedules  (or  similar  attachments) 
to  these  exhibits  shall  not  be  ffled  unless 
such  schedules  contain  information  which  is 
material  to  an  investment  decision  and  which 
is  not  otherwise  disclosed  in  the  agreement 
or  the  offering  statement.  The  plan  filed  shall 
contain  a  list  briefly  identifying  the  contents 
of  all  omitted  schedules,  together  with  an 
agreement  to  furnish  supplementally  a  copy 
of  any  omitted  schedule  to  the  Commission 
upon  request. 

(9)  Escrow  agreements — ^Any  escrow 
agreement  or  similar  arrangement  which  has 
been  executed  in  connection  with  the 
Regulation  A  offering. 

(10)  Consents — (a)  Experts:  The  written 
consent  of  (i)  any  accountant,  engineer, 
geologist,  appraiser  or  any  person  whose 
profession  gives  authority  to  a  statement 
made  by  them  and  who  is  named  in  the 
offering  statement  as  having  prepared  or 
certified  any  part  of  the  document  or  is 
named  as  having  prepared  or  certified  a 
report  or  evaluation  whether  or  not  for  use  in 
connection  with  the  offering  statement;  (ii) 
the  expert  that  authored  any.  portion  of  a 
report  quoted  or  summarized  as  such  in  the 
offering  statement,  expressly  stating  their 
consent  to  the  use  of  such  quotation  or 


summary;  (iii)  any  persons  who  are 
referenced  as  having  reviewed  or  passed 
upon  any  information  in  the  offering 
statement,  and  that  such  information  is  being 
included  on  the  basis  of  their  authority  or  in 
reliance  upon  their  status  as  experts. 

(b)  Underwriters:  A  written  consent  and 
certification  in  the  form  which  follows  signed 
by  each  underwriter  of  the  securities 
proposed  to  be  offered.  All  underwriters  may. 
with  appropriate  modifications,  sign  the  same 
consent  and  certification  or  separate 
consents  and  certifications  may  be  signed  by 
any  underwriter  or  group  of  underwriters. 
Consent  and  Certification  by  Underwriter 

1.  The  undersigned  hereby  consents  to 
being  named  as  underwriter  in  an  offering 
statement  filed  with  the  Securities  and 
Exchange  Commission  by  [insert  name  of 
issuer]  pursuant  to  Regulation  A  in 
connection  with  a  proposed  offering  of  [insert 
title  of  securities]  to  the  publia 

2.  The  undersigned  hereby  certifies  that  it 
furnished  the  statements  and  information  set 
forth  in  the  offering  statement  with  respect  to 
the  undersigned,  its  directors  and  officers  or 
partners,  that  such  statements  and 
information  are  accurate,  complete  and  fully 
responsive  to  the  requirements  of  Parts  I,  U 
and  III  of  the  Offering  Statement  thereto,  and 
do  not  omit  any  information  required  to  be 
stated  therein  with  respect  of  any  such 
persons,  or  necessary  to  make  the  statements 
and  information  therein  with  respect  to  any 
of  them  not  misleading. 

3.  If  Preliminary  Offering  Circulars  are 
distributed,  the  undersign^  hereby 
undertakes  to  keep  an  accurate  and  complete 
record  of  the  name  and  address  of  each 
person  furnished  a  Preliminary  Offering 
Circular  and,  if  such  Preliminary  Offering 
Circular  is  inaccurate  or  inadequate  in  any 
material  respect,  to  furnish  a  revised 
Preliminary  Offering  Circular  or  a  Final 
Offering  Circular  to  all  persons  to  whom  the 
securities  are  to  be  sold  at  least  48  hours 
prior  to  the  mailing  of  any  confirmation  of 
sale  to  such  persons,  or  to  send  such  a 
circular  to  such  persons  under  circumstances 
that  it  would  normally  be  received  by  them 
48  hours  prior  to  their  receipt  of  conHimation 
of  the  sale. 

(Underwriter) 

By  - 

Date  /  / 

(c)  All  written  consents  shall  be  dated  and 
manually  signed. 

(11)  Opinion  re  legality — ^An  opinion  of 
counsel  as  to  the  legality  of  the  securities 
covered  by  the  Offering  Statement,  indicating 
whether  they  will,  when  sold,  be  legally 
issued,  fully  paid  and  nonassessable,  and  if 
debt  securities,  whether  they  will  be  binding 
obligations  of  the  issuer. 

(12)  Sales  Material — Any  material  required 
to  be  filed  by  virtue  of  Rule  256. 

(13)  “Test  the  Water"  Material — Any 
written  document  or  broadcast  script  used 
under  the  authorization  of  Rule  254. 

(14)  Appointment  of  Agent  for  Service  of 
Process — A  Canadian  issuer  shall  provide 
Form  F-X. 

(15)  Additional  exhibits — ^Any  additional 
exhibits  which  the  issuer  may  wish  to  flle. 


which  shall  be  so  marked  as  to  indicate 
clearly  the  subject  matters  to  which  they 
refer. 

Signatures 

The  issuer  has  duly  caused  this  offering 
statement  to  be  signed  on  its  behalf  by  the 
undersigned,  thereunto  duly  authorized,  in 

the  City  of _ _  State 

of - 1 - ,  on _ _  19 _ 

(Issuer)  - - - 

By  (Signature  and  Title) - 

This  offering  statement  has  been  signed  by 
the  following  persons  in  the  capacities  and  on 
the  dates,  indicated. 

(Signature)  - - — — - — 

(Title) - — 

(Selling  security  holder) - ^ - 

(Date) - 

Instructions 

1.  The  offering  statement  shall  be  signed  by 
the  issuer,  its  Chief  Executive  Officer,  Chief 
Financial  Officer,  a  majority  of  the  members 
of  its  board  of  directors  or  other  governing 
instrumentality,  and  each  person,  other  than 
the  issuer,  for  whose  account  any  of  the 
securities  are  to  be  offered.  If  a  signature  is 
by  a  person  on  behalf  of  any  other  person, 
evidence  of  authority  to  sign  shall  be  filed 
with  the  offering  statement,  except  where  an 
executive  officer  signs  on  behalf  of  the  issuer. 
If  the  issuer  is  Canadian,  its  authorized 
representative  in  the  United  States  also  shall 
sign.  Where  the  issuer  is  a  limited 
partnership,  the  offering  statement  shall  also 
be  signed  by  a  majority  of  the  board  of 
directors  of  any  corporate  general  partner. 

2.  The  name  of  each  person  signing  the 
offering  statement  shall  be  typed  or  printed 
beneath  the  signature. 

Securities  and  Exchange  Commission 

FORM  2-A — Report  of  Sales  and  Uses  of 
Proceeds  Pursuant  to  Rule  257  of  Regulation 
A  File  No.  24- _ 

For  period  ending  /  / 

Indicate  whether  the  report  is  an: 
initial  report  [  ] 
amendment  [  ] 
or  final  report  [  ] 

If  the  report  is  an  amendment,  indicate  the 
number  of  such  amendment.  Ill 

If  the  offering  has  terminated,  indicate  the 
date  of  termination  /  / 

General  Instructions 

The  report  shall  be  filed  in  accordance  with 
the  provisions  of  Rule  257  of  Regulation  A. 

Answer  each  item  in  the  box(es)  or  spaces 
provided.  If  additional  space  is  required  for 
any  response,  continue  the  response  on  an 
attached  sheet. 

If  the  issuer  is  required  to  file  any  reportfs) 
on  this  form  subsequent  to  its  initial  filing, 
each  subsequent  filing  shall  be  deemed  to  be 
an  amendment  to  the  initial  filing.  Do  not 
report  in  any  amendment  responses  to  Items 
3-11  unless  the  information  has  changed. 

No  fee  is  required  to  accompany  this  filing. 

Seven  copies  of  the  form  shall  be  filed  with 
the  Commission  Office  where  the  Regulation 
A  Offering  Statement  was  qualified.  At  least 
one  copy  of  the  form  shall  be  manually 
signed;  other  copies  may  bear  typed  or 
printed  signatures. 
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1. - — - 

Exact  oame  of  nncr  aa.  specified  in-  its 
charter. 

2.  Date  of  qualification  of  the  offering 
statement:  !  ]i  U  U  11  11  1 

3.  Has  the  offering  conunenced?  [  ^  Yes 
[  INo. 

If  yes,  date  of  commencement:  (  ]{  H  1 

I  11  } 

If  no,  explain  briefly: 


4.  Did  the  oflering  terminate  before  any 
securities  were  sold?  f  f  Yes  {  J  No. 

If  yes,  explain  briefly: 


ir‘'ye8.’%  do  not  answer  Items  5-11. 

5.  Did  the  oflering  tenainale  prior  to  the 
sale  of  all  the  securities  qualified  under 
Regulation  A?  (  IYes[  JNq. 

If  yes,,  explain  briefly: 


g.  Indicate  the  total  number  of  shares  or 
other  units  offered  and  sold  to  date: 
_ (issuer's 

account): _ fseUhig’  seemity  hoidsrs) 

Indict  tha  number  of  ^area  or  other 

units  still  being  offeied; - (isauer'a 

accoimt) _ (selling  securityhtriders) 

7.  Total  amount  of  dollars  received  from 

the  public  to  date.  $ - 

Total  amount  allocable  to  selling 
securityholders;  $ - 

Underwriting  discount  or  commission  $ _ 

allowed. 

Underwriting  expenses  paid - -  S - 

Finders’  Fee* . . — — g - 

Other  expenses  paid  to  date  by  or  fiir 
issuer. 

Legal  (including  organization) - $ - 


AeooHiUing - - - — 

S - 

n 

s 

s 

a 

a. 

a 

f 

Tatal  n«t  proceeds  remaining: . 

t _ 

g.  Uses  of  net  proceeds  to  date.  ' 
InstructioDS 

1.  Da  not  include  any  amount  in  “working 
capital*'  to  which  a  more  specific  category  m 
applicable. 

2.  Round  all  amounts  ta  the  nearest  dollar. 

3.  Specify  under  "other  purposes’"  any 
purpose  for  which  at  least  5%  of  the  issuer's 


proceeds  or  gSIMNQ,  whichever  is  leas,  has 
been  used. 

Salaries  and  fc«s . . . .  g - 

Cmutniction  of  plant.  buiUii^  and  £ - 

facilities 

Purchaaea  and  inataUalian  of  maehiB-  g - 

ary  and  equipmani, 

Purchase  of  ra^  estate - -  $ - 

Acquisition  of  other  iHisiness(es) S - 

Repayment  of  indebtedness - - - Sl - 

Working  capital . . . . $ - 

Development  expense  (product  deveh  $ - 


opment.  research,  patent  oosta,  etc.): 
Temporary  invealmenl  (specify) 


1 


Other  purposes  (specify): 


9.  Do  the  ase(s)  of  proceeds  in  Item  8 
represent  a  material  change  in  the  use^  of 
proceeds  described  in  the  offering  cir^ar?  ( 
lYesl  [No. 

If  yes;  explaia  briefly: 


19i  State  d»  number  of  riiares  held  by  each 
promoter,  directoc,  officer  or  controlting 
person  of  die  issuer,  if  diSEnentfiom  the 
amount  stated  hr  the  offering  dreaiar. 


11.  List  the  names  and  addresses  of  aU 
brokers  and  dealeta  who  have,  to  the 
knowledge  of  the  issuer  or  underwriters, 
participated  in  the  distribution  of  the 
securities  during  dte  period  covered  by  this 
report. 


Signature 

Pursuant  to  the  requirements  mf  Rule  257 

and  Regulation  A. _ (dbly 

autborii^)  has  caused  this  repevt  to  be 
signed  on  its  behalf  by  the  undersigned 
thereunto. 


Issuer 

By 

Signature 


Date 

Instruction: 

The  report  shall  be  sirred  by  an  executive 
officer,  general,  partner  or  caunsel  of  the 
issuer  or  by  any  other  duly  authorized 
person.  The  name  and.  any  title  of  the  person 
who  si^  the  report  shall  be  typed  or  printed 
beneath  the  sign^ure; 

PART  240^ENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

28.  The  anlitority  citation  for  part  2AO 
continues  to  read  as  follows: 

Authority;  IS  U.S.C  77c;  77d.  77g.  77).  77%,. 
77eee;  77ggg.  77nnn;  7758s,  77ttt,  78c,  7ad,  79i, 
78);  78/,  7tai;  78n,  780.  78p,  78s,  78w.  7811. 
78y/(d).79q,  79t,  aO»-20,  aB»-23,  aOar-29,  80e^ 
37. 80b-3,  80b-4.  and.  SSb-ld,.  unless 
otherwiBe  noted. 

S240.3e-8  [Amended] 

29.  By  amending  S  24a3b-6  para^aph 
(b)(l](l)  after  the  words  "Seciuities  Act 
of  19^"  add  the  words  ",  oH'ering 
statement  or  sohsitadon  o£  interest 
written  document  or  broadcast  scr^t 
under  Regulation  A"  and  in  paragraph 
(b)(2)p)  after  die  parenthetical 

“(]  2^.303  of  dris  chapter]"  add  the 
words  "or  Reguladon  S-B  (S  228.303  of 
this  ch^ter]"  and  after  the  words  ‘*Rule 
3-20(c)"  add  the  words  "of  Regulatimi 
S-X  C5  2m3-20(cr’. 

36.  Section  246.12l>-2  is  amraded. 
adding  the  definition  of  “smalt  business 
issuer"'  in  the  appropriate  alj^habeticaf 
order  to  read  as  ftdlows: 

DsfinWoon 

**'*««» 

^nall  Business  Issuer.  The  term 
"small  business  issuer”  means  an:  entity 
that  meets  the  following  criteria: 

(T]  has  revenues  of  less  than 
$25,000,000; 

(2) '  is  a  fl.S.  or  Cmiadian  issuer, 

(3)  is  not  an  investment  company;  and 

(4)  if  a  majority  owned  subsidiary,  the 
parent  corporation  is.  also  a  small 
business  issuer. 

Provided  however,  diat  an  entity  is 
not  a  small  business  issuer  if  it  has  a 
public  float  (the  aggregate  market  vahie 
of  the  issuer’s  outstanding  securities 
held  by  non-affiliates)  of  $25,000,000  or 
more. 

Note:  The  public  float  of  a  reportiog 
company  sh^  be  computed  hy  use:  (d  the 
price  at  which  the  stock  was  last  sdd;  or  the 
avmage  ef  the  bitbaadaakedprices  of  such 
stock,  on  a  date  wotein  66  days  prior  to  the 
end  of  its  most  ceemit  fiscal  yeas:  The  public 
float  of  a  company  filing  an  initiaL 
registration  statement  under  tiw  Exchange 
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Act  shall  be  determined  as  of  a  date  within 
60  days  of  the  date  the  registration  statement 
is  filed.  In  the  case  of  an  initial  public  * 

offering  of  securities,  public  float  shall  be 
computed  on  the  basis  of  the  number  of 
shares  outstanding  prior  to  the  offering  and 
the  estimated  public  offering  price  of  the 
securities. 

*  *  *  *  « 

31.  By  amending  paragraph  (b)(5)(ii)  of 
§  240.14a-3  to  add  the  words  “or,  if 
applicable,  a  plan  of  operation  required 
by  Item  303(a)  of  Regulation  S-B 

(§  228.303(a)  of  this  chapter)’’  after  the 
words  '*(§  229.303  of  this  chapter)’’  and 
to  add  the  following  Note  after  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§  240.14a-3  Information  to  bo  furnished  to 
securityholders. 

***** 

(b)‘** 

Note  to  Small  Business  Issuers — A 
“small  business  issuer,”  defined  under 
Rule  12b-2  of  the  Exchange  Act 
(§  240.12b-2),  shall  refer  to  the 
disclosure  items  in  Regulation  S-B 
(§  228.10  et  seq.  of  this  chapter)  rather 
than  Regulation  S-K  (§  229.10  et  seq.).  If 
there  is  no  comparable  disclosure  item 
in  Regulation  S-B,  a  small  business 
issuer  need  not  provide  the  information 
requested.  A  small  business  issuers 
shall  provide  the  information  in  Item 
310(a)  of  Regulation  &-13  in  lieu  of  the 
financial  information  required  by  Rule 
14a-3(b)(l)  (5  240.14a-3(b)(l)). 

***** 

32.  By  adding  Note  F  to  5  240.14a-101 
to  read  as  follows: 

§  240.14a-101  SchecUa  14A.  tnfomiation 
'  required  in  proxy  statement 

Notes 

*  *  *  •  *  * 

F.  Note  to  Small  Business  Issuers — 
Registrants  and  acquirees  that  meet  the 
definition  of  “small  business  issuer”  under 
Rule  12b-2  of  the  Exchange  Act  (§  240.12b-2) 
shall  refer  to  the  disclosure  items  in 
Regulation  S-B  (S  228.10  et  seq.  of  this 
chapter)  and  not  Regulation  S-K  (§  229.10  et 
seq.  of  this  chapter).  If  there  is  no  comparable 
disclosure  item  in  Regulation  S-B.  small 
business  issuers  need  not  provide  the 
information  requested.  Small  business  issuers 
shall  provide  the  financial  information  in  Item 
310  of  Regulation  S-B  in  lieu  of  the  financial 
statements  required  in  Schedule  14A. 

*  *  •  •  • 

33.  By  adding  the  following  text  to  the 
end  of  the  intr^uctory  Note  to 

§  240.14G-101  to  read  as  follows: 


§240.14c-101  SchMhile  14C.  Information 
Required  in  InfomMlion  Statement 

Note.  *  *  *  Registrants  and  acquirees  that 
meet  the  definition  of  “small  business  issuer” 
under  Rule  12b-2  of  the  Exchange  Act 
(i  240.12b-2)  shall  refer  to  the  disclosure 
items  in  Regulation  S-B  ($  228.10  et  seq.  of 
this  chapter)  and  not  Reflation  S-K  (§  229.10 
et  seq.  of  this  chapter).  If  there  is  no 
comparable  disclosure  item  in  Regulation  S- 
B,  small  business  issuers  need  not  provide 
the  information  requested.  Small  business 
issuers  shall  provide  the  financial 
information  in  Item  310  of  Regulation  S-B  in 
lieu  of  any  financial  statements  required  by 
Item  1  of  i  240.140-101. 
***** 

PART  249—FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

34.  The  authority  for  part  249 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted.  35.  By  adding  S  249.210b  to 
read  as  follows: 

§  249.210b  Form  10-SB,  optional  form  for 
the  registration  of  securities  of  a  smaii 
business  issuer. 

A  “small  business  issuer,”  defined  in 
Rule  12b-2  (§  240.12b-2  of  this  chapter) 
may  use  Form  10-SB  to  register  a  dass 
of  its  securities  under  Section  12  (b)  or 
(g)  of  the  Exchange  Act.  For  further 
information  concerning  eligibility  to  use 
this  form  see  Item  10(a)  of  Regulation  S- 
B  (17  CFR  228.10  et  seq.). 

Note:  The  text  and  instructions  of  Form  10- 
SB  will  not  appear  in  the  Code  of  Federal 
Regulations. 

Form  10-SB 

U.S.  Securities  and  Exchange  Commission 
Washington,  D.C.  20549 
0MB  Approval 

0MB  Number  xxxx-xxxx 

Expires:  Approval  Pending 

Estimated  average  burden  hours  per 
response:  1.0 

General  Form  for  Registration  of  Securities  of 
Small  Business  Issuers  Under  Section  12  (b) 
or  (g)  of  the  Seciuities  Exchange  Act  of  1934 


(Name  of  Small  Business  Issuer  in  its 
charter) 


(State  or  other  jurisdiction  of  incorporation  or 
organization) 


(I.R.S.  Employer  Identification  No.) 


(Address  of  principal  executive  offices) 


(ZIP  Code) 

Issuer’s  telephone  number, _ _ 

Securities  to  be  registered  rmdcr  Section 
12(b)  of  the  Act: 


Title  of  each  class 
to  be  so  registered 


Name  of  each  exchange  on  which 
each  class  is  to  be  registered 


Securities  to  be  registered  under  Section  12(g) 
of  the  Act: 


(Title  of  dass) 


(Title  of  dass) 

General  Instructions 

A.  Use  of  Form  10-SB 

1.  This  Form  may  be  used  by  a  “small 
business  issuer,”  defined  in  Rde  12b-2 

(§  240.12b-2)  of  the  Securities  Exchange  Act 
of  1934  (the  "Exchange  Act”),  to  register  a 
class  of  securities  under  Section  12  (b)  or  (g) 
of  the  Exchange  Act.  For  further  information 
as  to  eligibility  to  use  this  form  see  Item  10(a) 
of  Regulation  S-B  (17  CFR  228.10  et  seq.). 

2.  If  the  small  business  issuer  is  not 
organized  under  the  laws  of  any  of  the  states 
of  or  the  United  States  of  America,  it  shall  at 
the  time  of  filing  this  registration  statement, 
file  with  the  Commission  a  written 
.irrevocable  consent  and  power  of  attorney  on 
Form  F-X  [5  239.42).  Any  change  to  the  name 
or  address  of  the  agent  for  service  of  the 
issuer  shall  be  communicated  promptly  to  the 
Commission  through  amendment  of  the 
requisite  form  and  referencing  the  file  number 
of  the  registration  statement. 

B.  Signature  and  Filing  of  Registration 
Statement 

1.  File  three  "complete”  copies  and  five 
“additional”  copies  of  the  registration 
statement  with  the  Commission  and  file  at 
least  one  complete  copy  with  each  exchange 
on  which  the  securities  will  be  registered.  A 
“complete”  copy  indudes  finandal 
statements,  exhibits  and  all  other  papers  and 
documents.  An  “additional”  copy  exdudes 
exhibits. 

2.  Manually  sign  at  least  one  copy  of  the 
report  filed  with  the  Commission  and  eadi 
exchange:  other  copies  should  have  typed  or 
printed  signatures. 

C.  Information  To  Be  Incorporated  by 
Reference 

Refer  to  Rule  12b-23  (S  240.12b-23  of  this 
chapter)  if  information  will  be  incorporated 
by  reference  from  other  documents  in  answer 
or  partial  answer  to  any  item  of  this  Form. 

Information  Required  in  Registration 
Statement 

Item  1.  Description  of  Business 

Furnish  the  information  required  by  Item 
101  of  Regulation  S-B. 
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Item  2.  Management’s  Discussion  and 
Analysis  or  Plan  of  Operation 
Furnish  the  information  required  by  Item 
303  of  Regulation  S-B. 

Item  3.  Description  of  Property 
Furnish  the  information  required  by  Item 

102  of  Regulation  S-B. 

Item  4.  Security  Ownership  of  Certain 
Beneficial  Owners  and  Management 
Furnish  the  information  required  by  Item 

403  of  Regulation  S-B. 

Item  5.  Directors,  Executive  Officers, 
Promoters  and  Control  Persons 
Furnish  the  information  required  by  Item 

401  of  Reg\ilation  S-^. 

Item  6.  Executive  Compensation 
Furnish  the  information  required  by  Item 

402  of  Regulation  S-B. 

Item  7.  Certain  Relationships  and  Related 
Transactions 

Furnish  the  information  required  by  Item 

404  of  Regulation  S-B. 

Item  ft  Legal  Proceedings 
Furnish  the  information  required  by  Item 

103  of  Regulation  S-^. 

Item  9.  Market  for  Common  Equity  and 
Related  Stockholder  Matters 
Furnish  the  information  required  by  Item 

201  of  Regulation  S-B. 

Item  lO'.  Recent  Sales  of  Unregistered 
Securities 

Furnish  the  information  required  by  Item 

701  of  Regulation  S-B. 

Item  11.  Description  of  Securities 
Furnish  the  information  required  by  Item 

202  of  Regulation  S-B. 

Item  12.  Indemnification  of  Directors  and 
Officers 

Furnish  the  information  required  by  Item 

702  of  Regulation  S-B. 

Item  13.  Financial  Statements 
Furnish  the  information  required  by  Item 
310  of  Regulation  S-B. 

Item  14.  Changes  In  and  Disagreements  With 
Accountants  on  Accounting  and  Financial 
Disclosure 

Furnish  the  information  required  by  Item 
304  of  Regulation  S-B. 

Item  15.  Financial  Statements  and  Exhibits 

(a)  List  separately  all  financial  statements 
filed  as  part  of  the  registration  statement. 

(b)  Furnish  the  exhibits  required  by  Item 
601  of  Regulation  S-B. 

Signatures 

In  accordance  with  Section  12  of  the 
Securities  Exchange  Act  of  1934,  the 
registrant  caused  this  registration  statement 
to  be  signed  on  its  behalf  by  the  undersigned, 
thereunto  duly  authorized. 


(Registrant) 

Date  - 

By  - 


(Signature)  * 

*  Print  the  name  and  title  of  each  signing 
officer  under  his  or  her  signature. 

36.  By  adding  §  249.310b  to  read  as  follows: 

§  249.310b  Form  10-KSB,  Optional  Form 
for  Annual  and  Transition  Reports  of  Small 
Business  Issuers  Under  Sections  13  or  15(d) 
of  the  Securities  Exchange  Act  of  1934  (the 
“Exchange  Act”). 

A  small  business  issuer  defined  in 
Rule  12b-2  of  the  Exchange  Act 
(§  240.12b-2  of  this  chapter),  may  use 
this  form  for  its  annual  and  transitional 
reports  under  section  13  or  15(d)  of  the 
Exchange  Act.  Annual  reports  on  this 
form  shall  be  filed  within  90  days  after 
the  end  of  the  fiscal  year  covered  by  the 
report  and  transition  reports  shall  be 
filed  after  an  issuer  changes  its  Hscal 
year  end  in  accordance  with  Rule  13a-10 
or  Rule  15d-10  (§§  240.13a-10  or 
240.15d-10  of  this  chapter). 

Note:  The  text  and  instructions  of  Form  10- 
KSB  will  not  appear  in  the  Code  of  Federal 
Regulations. 

Form  10-kSB 

U.S.  Securities  and  Exchange  Commission, 
Washington,  DC  20549 
OMB  Approval 
0MB  Number  xxxx-xxxx 
Expires:  Approval  Pending  Estimated 
average  burden  hours  per  response — ^1.0 
(Mark  One) 

[  ]  Annual  Report  Under  Section  13  or  15(d) 
of  the  Securities  Exchange  Act  of  1934  (Fee 
Required] 

For  the  fiscal  year  ended  - 

[  I  Transition  Report  Under  Section  13  or 
15(d)  of  the  Securities  Exchange  Act  of  1934 
[No  Fee  Required] 

For  the  transition  period  from _ to 


Commission  file  number 


(Name  of  small  business  issuer  in  its  charter) 


(State  or  other  jurisdiction  of  incorporation  or 
organization) 


(I.R.S.  Employer  Identification  No.) 


(Address  of  principal  executive  offices) 


(ZIP  Code) 

Issuer’s  telephone  number  (  ) - 

Securities  registered  under  Section  12(b)  of 
the  Exchange  Act; 

Title  of  each  class  - 


Name  of  each  exchange  on  which  registered 


Securities  registered  under  Section  12(g)  of 
the  Exchange  Act: 


(Title  of  class) 


Check  whether  the  issuer  (1)  filed  all 
reports  required  to  be  filed  by  Section  13  or 
15(d)  of  the  Exchange  Act  during  the  past  12 
months  (or  for  such  shorter  period  that  the 
registrant  was  required  to  file  such  reports), 
and  (2)  has  been  subject  to  such  filing 
requirements  for  past  90  days. 

Yes _ No _ 

Check  if  there  is  no  disclosure  of 
delinquent  filers  in  response  to  Item  405  of 
Regulation  &-B  is  not  contained  in  this  form, 
and  no  disclosure  will  be  contained,  to  the 
best  of  registrant's  knowledge,  in  definitive 
proxy  or  information  statements  incorporated 
by  reference  in  Part  III  of  this  Form  10-KSB 
or  any  amendment  to  this  Form  10-KSB.  [  ] 
State  issuer's  revenues  for  its  most  recent 

fiscal  year _ _ 

State  the  aggregate  market  value  of  the 
voting  stock  held  by  non-affiliates  computed 
by  reference  to  the  price  at  which  the  stock 
was  sold,  or  the  average  bid  and  asked  prices 
of  such  stock,  as  of  a  specified  date  within 
the  past  60  days.  (See  definition  of  affiliate  in 
Rule  12b-2  of  the  Exchange  Act). 

Note:  If  determining  whether  a  person  is  an 
affiliate  will  involve  an  unreasonable  effort 
and  expense,  the  issuer  may  calculate  the 
aggregate  market  value  of  the  common  equity 
held  by  non-affiliates  on  the  basis  of 
reasonable  assumptions,  if  the  assumptions 
are  stated. 

(Issuers  Involved  in  Bankruptcy  Proceedings 
During  the  Past  Five  Years) 

Check  whether  the  issuer  has  filed  all 
documents  and  reports  required  to  be  filed  by 
Section  12, 13  or  15(d)  of  the  Exchange  Act 
after  the  distribution  of  securities  under  a 

plan  confirmed  by  a  court.  Yes _ 

No _ 

(Applicable  Only  to  Corporate  Registrants) 
State  the  number  of  shares  outstanding  of 
each  of  the  issuer's  classes  of  common 
equity,  as  of  the  latest  practicable  date. 


Documents  Incorporated  by  Reference 

If  the  following  documents  are 
incorporated  by  reference,  briefly  describe 
them  and  identify  the  part  of  the  Form  10- 
KSB  (e.g..  Part  I,  Part  II,  etc.)  into  which  the 
document  is  incorporated:  (1)  any  annual 
report  to  security  holders:  (2)  any  proxy  or 
information  statement;  and  (3)  any 
prospectus  filed  pursuant  to  Rule  424  (b)  or 

(c)  of  the  Securities  Act  of  1933  ("Securities 
Act”).  The  listed  documents  should  be  clearly 
described  for  identification  purposes  (e.g., 
annual  report  to  security  holders  for  fiscal 
year  ended  December  24, 1990). 

General  Instructions 
,4.  Use  of  Form  10-KSB 

This  Form  may  be  used  by  a  "small 
business  issuer,”  defined  in  Rule  12b-2  of  the 
Exchange  Act,  for  its  annual  and  transitional 
reports  under  section  13  or  15(d)  of  that  Act. 
For  further  information  as  to  eligibility  to  use 
this  Form  see  Item  10(a)  of  Regulation  S-B  (17 
CFR  228.10  et  seq.).  Annual  reports  on  this 
form  shall  be  filed  within  90  days  after  the 
end  of  the  fiscal  year  covered  by  the  report. 
Transition  reports  shall  be  filed  within  the 
time  period  specified  in  Rules  13a-10  or  15d- 


(Title  of  class) 
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10  of  the  Exchai^  Act  (S S  240.13a-10  or 
240.15d-10  of  this  chapter). 

B.  Application  of  General  Rules  and 
Regulations 

The  General  Rules  and  Regulations  under 
the  Exchange  Act  (9  24a(>-l  et  se^.). 
particularly  Regulation  12B  (9  240.12b-l  et 
aeq.]  contain  certain  general  requirements  for 
reports  on  any  form  which  should  be 
carefully  read  and  observed  in  the 
preparation  and  filing  of  reports  on  this  Form. 

C.  Signature  and  Filing  of  Report 

1.  File  three  “complete"  copies  and  five 
“additional"  copies  of  the  registration 
statement  with  the  Commiseion  and  file  at 
least  one  conqilete  copy  with  each  exchange 
on  which  the  securities  will  be  registered.  A 
“complete"  copy  includes  financial 
statements,  exhibits  and  all  other  papers  and 
documents.  An  "additional"  copy  excludes 
exhibits.  One  of  the  copies  filed  with  the 
Commission  and  each  exchange  should  be 
manually  signed;  all  other  copies  should  have 
typed  or  printed  signatures. 

2.  Who  must  sign;  the  small  business 
issuer,  its  principal  executive  officer  or 
officers,  its  principal  financial  officer,  its 
controller  or  principal  accounting  officer  and 
at  least  the  majority  of  the  board  of  directors 
or  persons  performing  similar  functions.  If  the 
issuer  is  a  limited  partnership  then  the 
general  partner  and  a  majority  of  its  bomd  of 
directors  if  a  corporation.  Any  person  who 
occupies  more  than  one  of  the  specified 
positions  shall  indicate  each  capacity  in 
which  he  signs  the  report.  See  Rule  12b-ll 
concerning  manual  signatures  under  powers 
of  attorney. 

D.  Information  as  to  Employee  Stock 
Purchase,  Savings  and  ^milar  Plans 

Separate  annual  and  other  reports  need  not 
be  filed  under  Section  15(d)  of  the  Exchange 
Act  for  any  employee  stock  purchase,  savings 
or  similar  plan  if  the  issuer  of  the  securities 
offered  under  the  plan  furnishes  to  the 
Commission  the  i^ormation  and  documents 
specified  in  the  Rule  15d-21  c&  the  Exchange 
Act 

E.  Information  to  be  Incorporated  by 
Reference 

1.  Refer  to  Rule  12b-23  (9  240.12b-23  of  this 
chapter)  if  information  will  be  incorporated 
by  reference  from  other  documents  in  answer 
or  partial  answer  to  any  item  oi  this  Form. 

2.  The  Information  called  for  in  Parts  1  and 
II  of  this  Form,  Items  1-9,  may  be 
incorporated  by  reference  fionu 

(a)  the  registrant's  annual  report  to  security 
hold^  furnished  to  die  Commission  under 
Rule  14a-3(b)  or  Rule  14c-3{a)  of  the 
Exdiange  Act  (99  240.14a-3(b),  240.14c-3(a) 
of  this  i^apter);  or 

(b)  the  registrant's  annual  report  to 
shareholders  if  it  contains  the  information 
required  by  Rule  14a-3  (9  240.14-3  of  this 
chapter). 

3.  Hie  information  required  by  Part  HI  may 
be  incorporated  by  reference  from  the 
registrant's  definitive  proxy  statement  (filed 
or  to  be  filed  in  accor  lance  with  9  240.14a- 
101,  Schedule  14A)  or  definitive  information 
statement  (filed  or  to  be  filed  pursuant  to 

9  240.14C-101,  Schedule  14C)  which  involves 


the  election  of  directors,  if  such  definitive 
proxy  or  information  statement  is  filed  with 
the  Commission  not  later  than  120  days  after 
the  end  of  the  fiscal  year  covered  by  this 
Form.  If  the  definitive  proxy  or  information 
statement  is  not  filed  within  the  120-day 
period,  the  information  called  for  in  Part  Ill 
information  must  be  filed  as  part  of  the  Form 
10-KSB,  or  as  an  amendment  to  the  Form  10- 
KSB  under  cover  of  Form  8  (9  249.480  of  fiiis 
chapter),  not  later  than  the  end  of  the  120-day 
period. 

4.  No  item  numbers  of  captions  or  items 
need  be  contained  in  the  material 
incorporated  by  reference  into  the  report. 
However,  the  registrant's  attention  is  directed 
to  Rule  12b-23(b)  of  the  Exchange  Act 
(9  240.12b-23(b))  regarding  the  specific 
disclosure  required  in  the  report  concerning 
information  incorporated  by  reference.  Wl^ 
the  registrant  combines  all  of  the  information 
in  Parts  1  and  11  of  this  Form  by  incorporation 
by  reference  fi'om  the  registrant's  annual 
report  to  security  holders  and  all  of  the 
information  in  Part  Ill  of  this  Form  by 
incorporating  by  reference  from  a  definitive 
proxy  statement  or  information  statement 
involving  the  election  of  directors,  then  this 
Form  sh^l  consist  of  the  facing  or  cover  page, 
those  sections  incorporated  from  the  annual 
report  to  security  holders,  the  proxy  or 
information  statement  and  the  information,  if 
any,  required  by  Part  IV  of  this  Form, 
signatures  and  a  cross-reference  sheet  setting 
forth  the  item  numbers  and  captions  in  Parts 
I,  II  and  in  of  this  Form  and  page  and/or 
pages  in  the  referenced  materials  where  the 
corresponding  information  appears. 

F.  Integrated  Reports  to  Security  Holders 

Annual  reports  to  security  holders  may  be 

combined  with  the  required  information  of 
this  Form  and  will  be  suitable  for  filing  with 
the  Commission  if  the  following  conditions 
are  satisfied: 

1.  The  combined  report  contains  complete 
answers  to  all  items  required  by  Form  10- 
KSB.  When  responses  to  a  certain  item  of 
required  disclosure  are  separated  within  the 
combined  report,  an  appropriate  cross- 
reference  should  be  made.  If  the  information 
required  by  Part  III  of  Form  10-KSfi  is 
omitted  by  virtue  of  General  Instruction  E,  a 
definitive  proxy  or  information  statement 
shall  be  filed. 

2.  The  cover  page  and  required  signatures 
are  included.  A  cross-reference  sheet  should 
be  filed  indicating  the  location  of  information 
required  by  items  of  the  Fonn. 

G.  Omission  of  Information  by  Certain 
Wholly-Owned  Subsidiaries 

If,  on  the  date  of  the  filing  of  its  report  on 
Form  10-KSB,  the  registrant  meets  the 
conditions  specified  in  paragraph  (1)  below, 
then  it  may  furnish  the  abbreviated  narrative 
disclosure  specified  in  paragraph  (2)  below. 

1.  Conditions  for  availability  of  relief 
specified  in  paragraph  (2)  below. 

(a)  All  of  the  registrant’s  equity  securities 
are  owned,  either  directly  <ar  indirectly,  by  a 
single  person  which  is  a  reporting  company 
and  which  has  filed  all  the  material  requirad 
to  be  filed  under  sections  13. 14  or  15(d).  as 
applicable,  and  which  is  named  in 
conjunction  with  the  registrant's  description 
of  its  business; 


(b)  During  the  past  thirty-six  months  and 
any  subsequent  period  of  days,  there  has  not 
been  any  material  default  in  the  payment  of 
principal,  interest,  a  sinking  or  purchase  fond 
installment,  or  any  other  material  default  not 
cured  within  thirty  days,  with  respect  to  any 
indebtedness  of  the  registrant  or  it 
subsidiaries,  and  there  has  not  been  any 
material  default  in  the  payment  of  rental 
under  material  long-term  leases;  and 

(c)  There  is  prominently  set  forth  on  the 
cover  page  of  the  Form  10-KSB,  a  statement 
that  the  registrant  meets  the  conditions  set 
forth  in  General  Instruction  G(l)  (a)  and  (b)  of 
Form  10-KSB  and  therefore  filing  this  Form 
with  the  reduced  disclosure  format. 

2.  Registrants  meeting  the  conditions 
specified  in  paragraph  1  above  are  entitled  to 
the  following  relief: 

(a)  Such  registrants  may  omit  the 
information  called  for  by  Item  303(b). 
Management's  Discussion  and  Analysis,  if 
required  by  the  Instruction  to  that  Item, 
provided  that  the  registrant  includes  in  the 
Form  10-KSB  a  narrative  analysis  of  the 
results  of  operations  explaining  the  reasons 
for  material  changes  in  the  amount  cd 
revenue  and  expense  items  between  the  most 
recent  fiscal  year  (uresented  and  the  fiscal 
year  immediately  preceding  it  Explanations 
of  material  changes  should  include,  but  not 
be  limited  to,  changes  in  the  various  elmnents 
which  determine  revenue  and  expense  levels, 
such  as  unit  sales  volume,  prices  charged  and 
paid,  production  levels,  production  cost 
variances,  labor  costs  and  discretionary 
spending  programs.  In  addition,  die  analysis 
should  include  an  explanation  of  the  effect  of 
any  changes  in  accounting  principles  and 
practices  or  method  of  application  that  have 
a  material  effect  on  net  income  as  reported. 

(b)  Such  registrants  may  omit  the  list  of 
subsidiaries  exhibit  required  by  Item  601  of 
Regulation  S-B. 

(c)  Such  registrants  may  omit  the 
information  called  for  by  the  following  Items: 
Item  4.  Submission  of  Matters  to  a  Vote  of 
Security  Holders;  Item  10  Directors  and 
Executive  Officers,  etc.;  Item  11,  Executive 
Compensation;  Item  12,  Security  Ownership 
of  Certain  Beneficial  Owners,  etc4  Item  13. 
Certain  Relationships  and  Related 
Transactions. 

Parti 

Item  1.  Description  of  Business 
Furnish  the  information  required  by  Item 

101  of  Regulation  S-B. 

Item  2.  Description  of  Property 

Furnish  the  information  required  by  Item 

102  of  Regulation  S-B. 

Item  3.  Legal  Proceedings 

Furnish  the  information  required  by  Item 

103  of  Regulation  S-B. 

Item  4.  Submission  of  Matters  to  a  Vote  of 
Security  Holders 

If  any  matter  was  submitted  during  the 
fourth  quarter  of  the  fiscal  year  covered  by 
this  report  to  a  vote  of  security  holders, 
through  the  solicitatioa  of  proxies  or 
otherwise,  furnish  the  following  information: 
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(a)  The  date  of  the  meeting  and  whether  it 
was  an  annual  or  special  meeting. 

(b)  If  the  meeting  involved  the  election  of 
directors,  the  name  of  each  director  elected  at 
the  meeting  and  the  name  of  each  other 
director  whose  term  of  office  as  a  director 
continued  after  the  meeting. 

(c)  A  brief  description  of  each  other  matter 
voted  upon  at  the  meeting  and  the  number  of 
afOrmative  votes  and  the  number  of  negative 
votes  cast  with  respect  to  each  such  matter. 

(d)  A  description  of  the  terms  of  any 
settlement  between  the  registrant  and  any 
other  participant  (as  defined  in  Rule  14a-ll 
of  Regulation  A  under  the  Act)  terminating 
any  solicitation  subject  to  Rule  14a-ll, 
including  the  cost  or  anticipated  cost  to  the 
registrant. 

Instructions  to  Item  4 

1.  If  any  matter  has  been  submitted  to  a 
vote  of  security  holders  otherwise  than  at  a 
meeting  of  such  security  holders, 
corresponding  information  with  respect  to 
such  submission  should  be  furnished.  The 
solicitation  of  any  authorization  or  consent 
(other  than  a  proxy  to  vote  at  a  shareholders’ 
meeting]  with  respect  to  any  matter  shall  be 
deemed  a  submission  of  such  matter  to  a  vote 
of  security  holders  within  the  meaning  of  this 
item. 

2.  Paragraph  (a)  need  be  answered  only  if 
paragraph  (b)  or  (c)  is  required  to  be 
answered. 

3.  Paragraph  (b)  need  not  be  answered  if  (i) 
proxies  for  the  meeting  were  solicited 
pursuant  to  Regulation  14A  under  the  Act,  (ii) 
there  was  no  solicitation  in  opposition  to  the 
management's  nominees  as  listed  in  the 
proxy  statement,  and  (iii)  all  of  such 
nominees  were  elected.  If  the  registrant  did 
not  solicit  proxies  and  the  board  of  directors 
as  previously  reported  to  the  Commission 
was  re-elected  in  its  entirety,  a  statement  to 
that  effect  in  answer  to  paragraph  (b)  will 
suffice  as  an  answer  thereto. 

4.  Paragraph  (c)  need  not  be  answered  as 
to  procedural  matters  or  as  to  the  selection  or 
approval  of  auditors. 

5.  If  the  registrant  has  furnished  to  its 
security  holders  proxy  soliciting  material 
containing  the  information  called  for  by 
paragraph  (d),  the  paragraph  may  be 
answered  by  reference  to  the  information 
contained  in  such  material. 

6.  If  the  registrant  published  a  report 
containing  all  of  the  information  called  for  by 
this  item,  the  item  may  be  answered  by 
reference  to  the  information  in  that  report. 

Part  11 

Item  5.  Market  for  Common  Equity  and 
Related  Stockholder  Matters 

Furnish  the  information  required  by  Item 
201  of  Regulation  S-B. 

Item  6.  Management’s  Discussion  and 
Analysis  or  Plan  of  Operation 

Furnish  the  information  required  by  Item 
303  of  Regulation  S-B. 

Item  7.  Financial  Statements 

Furnish  the  information  required  by  Item 
310(a)  of  Regulation  S-B. 


Item  8.  Changes  In  and  Disagreements  With 
Accountants  on  Accounting  and  Financial 
Disclosure 

Furnish  the  information  required  by  Item 
304  of  Regulation  S-B. 

Partin 

Item  9.  Directors,  Executive  Officers, 
Promoters  and  Control  Persons;  Compliance 
With  Section  16(a)  of  the  Exchange  Act 
Furnish  the  information  required  by  Items 

401  and  405  of  Regulation  S-B. 

Instruction  to  Item  9 
Checking  the  box  provided  on  the  cover 
page  of  this  Form  to  indicate  that  Item  405 
disclosure  of  delinquent  Form  3, 4.  or  5  Biers 
is  not  contained  herein  is  intended  to 
facilitate  Form  processing  and  review.  Failure 
to  provide  such  indication  will  not  create 
liability  for  violation  of  the  federal  securities 
laws.  'The  space  should  be  checked  only  if 
there  is  no  disclosure  in  this  Form  of 
reporting  person  delinquencies  in  response  to 
Item  405  of  Regulation  S-B  (§  228.405  of  this 
chapter]  and  the  registrant,  at  the  time  of 
filing  of  the  Form  10-KSB,  has  reviewed  the 
information  necessary  to  ascertain,  and  has 
determined  that.  Item  405  disclosure  is  not 
expected  to  be  contained  in  Part  III  of  the 
Form  10-KSB  or  incorporated  by  reference. 

Item  10.  Executive  Compensation 
Furnish  the  information  required  by  Item 

402  of  Regulation  S-B. 

Item  11.  Security  Ownership  of  Certain 
Beneficial  Owners  and  Management 
Furnish  the  information  required  by  Item 

403  of  Regulation  S-B. 

Item  12.  Certain  Relationships  and  Related 
Transactions 

Furnish  the  information  required  by  Item 

404  of  Regulation  S-B. 

Item  13.  Exhibits  and  Reports  on  Form  8-K 

(a)  Furnish  the  exhibits  required  by  Item 
601  of  Regulation  S-B.  Where  any  financial 
statement  or  exhibit  is  incorporated  by 
reference,  the  incorporation  by  reference 
shall  be  set  forth  in  the  list  required  by  this 
item.  See  Exchange  Act  Rule  12b-23 

({  240.12b-23  of  this  chapter). 

(b)  Reports  on  Form  8-K.  State  whether 
any  reports  on  Form  8-K  were  filed  during 
the  lasj  quarter  of  the  period  covered  by  this 
report,  listing  the  items  reported,  any 
Bnancial  statements  filed  and  the  dates  of 
such  reports. 

Signatures 

In  accordance  with  Section  13  or  15(d]  of 
the  Exchange  Act,  the  registrant  caused  this 
report  to  be  signed  on  its  behalf  by  the 
undersigned,  thereunto  duly  authorized. 

(Registrant)  - 

By  (Signature  and  Title)*  - 

Date  - 

In  accordance  with  the  Exchange  Act,  this 
report  has  been  signed  below  by  the 
following  persons  on  behalf  of  the  registrant 
and  in  the  capacities  and  on  the  dates 
indicated. 

By  (Signature  and  Title)*  - 


Date  - 

By  (Signature  and  Title)*  - - 

Date  - 

*  Print  the  name  and  title  of  each  signing 
officer  under  his  signature. 

Supplemental  information  to  be  Furnished 
With  Reports  Filed  Pursuant  to  Section  15(d) 
of  the  Exchange  Act  By  Non-reporting  Issuers 

(a)  Except  to  the  extent  that  the  materials 
enumerated  in  (1)  and/or  (2)  below  are 
specifically  incorporated  into  this  Form  by 
reference  (in  which  case,  see  rule  12b-23(b)), 
every  issuer  which  files  an  annual  report  on 
this  Form  under  Section  15(d)  of  the 
Exchange  Act  shall  furnish  the  Commission 
for  its  information,  at  the  time  of  filing  its 
report  on  this  Form,  four  copies  of  the 
following: 

(1)  Any  annual  report  to  security  holders 
covering  the  registrant's  last  fiscal  year,  and 

(2)  Every  proxy  statement  form  of  proxy  or 
other  proxy  soliciting  material  sent  to  more 
than  ten  of  the  registrant's  security  holders 
with  respect  to  any  annual  or  other  meeting 
of  security  holders. 

(b)  The  Commission  will  not  consider  the 
material  to  be  “filed"  or  subject  to  the 
liabilities  of  Section  18  of  the  Exchange  Act, 
except  if  the  issuer  specifically  incorporates 
it  in  its  annual  report  on  this  Form  by 
reference. 

(c)  If  no  such  annual  report  or  proxy 
material  has  been  sent  to  security  holders,  a 
statement  to  that  effect  shall  be  included 
under  this  caption.  If  such  report  or  proxy 
material  is  to  be  furnished  to  security  holders 
subsequent  to  the  filing  of  the  annual  report 
on  this  Form,  the  registrant  shall  so  state 
under  this  caption  and  shall  furnish  copies  of 
such  material  to  the  Commission  when  it  is 
sent  to  security  holders. 

37.  Section  249.308b  is  added  to  read 
as  follows: 

§  249.308b  Form  10-OSB,  Optional  Form 
for  Quarterly  and  Transition  Reports  of 
Small  Business  Issuers  Under  Section  13  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934  (“Exchange  Act”). 

A  small  business  issuer,  defined  in 
Rule  12b-2,  may  use  this  Form  for  its 
transition  and  quarterly  reports  under 
section  13  or  15(d)  of  the  Exchange  Act 
and  Rules  13a-13  and  15d-13 
(§  §  240.13a-13  or  240.15d-13  of  this 
chapter).  For  further  information  as  to 
eligibility  to  use  this  Form  see  Item  10(a) 
of  Regulation  S-B  (17  CFR  228.10  et 
seq.).  A  small  business  issuer  shall  file  a 
quarterly  report  on  this  form  within  45 
days  after  the  end  of  the  first  three  fiscal 
quarters  of  each  fiscal  year.  No  report 
need  be  filed  for  the  fourth  quarter  of 
any  fiscal  year.  Transition  reports  shall 
be  filed  in  accordance  with  the 
requirements  set  forth  in  Rule  13a-10  or 
Rule  15d-10. 

Note:  The  text  and  instructions  of  Form  10- 
QSB  will  not  appear  in  the  Code  of  Federal 
Regulations. 
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Form  la-QSB 

U.S.  Securities  and  Exchange 

Commission, Washington,  DC  20549 
OMB  approval 
OMB  Number:  XXXX-XXXX 
Expires:  Approval  Pending  Estimated 
average  burden  hours  per  response — 1.0 

(Mark  One) 

[  ]  Quarterly  Report  Under  Section  13  or 
15(d)  of  the  Securities  Exchange  Act  of  1934. 

For  the  quarterly  period  ended - 

[  J  Transition  Report  Under  Section  13  or 
15(d)  of  the  Exchange  Act. 

For  die  transition  period  from - to 


Commission  file  number 


(Exact  name  of  small  business  issuer  as 
specified  in  its  charter) 


(State  or  other  jurisdiction  of  incorporation  or 
organization) 


(IRS  Employer  IdentiBcation  No.) 


(Address  of  principal  executive  offices) 


(Issuer's  telephone  number) 


(Former  name,  former  address  and  former 
fiscal  year,  if  changed  since  last  report) 
Check  whether  the  issuer  (1)  filed  all 
reports  required  to  be  filed  by  Section  13  or 
15(d)  of  the  Exchange  Act  during  the  past  12 
months  (or  for  such  shorter  period  that  the 
registrant  was  required  to  file  such  reports), 
and  (2)  has  been  subject  to  such  filing 
requirements  for  the  past  90  days.  Yes 


Applicable  Only  to  Issuers  Involved  in 
Bankruptcy  Proceedings  During  the  Preceding 
Five  Years 

Check  whether  the  registrant  filed  all 
documents  and  reports  required  to  be  filed  by 
Section  12, 13  or  15(d)  of  the  Exchange  Act 
after  the  distribution  of  securities  under  a 
plan  confirmed  by  a  court.  Yes - No 


Applicable  Only  To  Corporate  Issuers 
State  the  number  of  shares  outstanding  of 
each  of  the  issuer's  classes  of  common 
equity,  as  of  the  latest  practicable  date: 


General  Instructions 

A.  Use  of  Form  10-QSB 
1.  A  "small  business  issuer,"  defined  in 
Rule  12b-2,  may  use  this  Form  for  its 
transition  and  quarterly  reports  under  section 
13  or  15(d)  of  the  Exchange  Act  and  Rules 
13a-13  and  15d-13  (§§  240.13a-13  and 
240.15d-13  of  this  chapter).  For  further 
information  as  to  eligibility  to  use  of  this 
Form  see  Item  10(a)  of  Regulation  S-B  (17 
CFR  228.10  et  seq.).  A  small  business  issuer 
shall  file  a  quarterly  report  on  this  form 
within  45  days  after  the  end  of  the  first  three 
Hscal  quarters  of  each  fiscal  year.  No  report 


need  be  filed  for  the  fourth  quarter  of  any 
fiscal  year.  Transition  reports  shall  be  filed  in 
accordance  with  the  requirements  set  forth  in 
Rule  13a-10  or  Rule  15d-10. 

B.  Application  of  Generai  Buies  and 
Regulations 

1.  The  General  Rules  and  Regulations 
under  the  Exchange  Act  (§  240.0-1  et  seq.), 
particularly  Regulation  12B  (S  240.12b-l  et 
seq.)  contain  certain  general  requirements  for 
reports  on  any  form  which  should  be 
carefully  read  and  observed  in  the 
preparation  and  filing  of  reports  on  this  Form. 

C.  incorporation  by  Reference 

1.  If  the  registrant  makes  available  to  its 
stockholders  or  otherwise  publishes,  within 
the  period  prescribed  for  filing  the  report,  a 
document  or  statement  containing 
information  meeting  some  or  all  of  the 
requirements  of  Part  1  of  this  form,  the 
information  may  be  incorporated  by 
reference  from  such  published  document  or 
statement,  in  answer  or  partial  answer  to  any 
item  or  items  of  Part  1  of  this  form  provided 
copies  of  the  document  or  statement  are  filed 
as  an  exhibit  to  Part  I  of  the  report  on  this 
form. 

2.  Other  information  may  be  incorporated 
by  reference  in  answer  or  partial  answer  to 
any  item  or  items  of  Part  II  of  this  form  in 
accordance  with  the  provisions  of  Rule  12b- 
23  of  the  Exchange  Act. 

D.  Integrated  Reports  to  Security  Hoiders 

Quarterly  reports  to  security  holders  may 

be  combined  with  the  required  information  of 
Form  10-QSB  and  will  be  suitable  for  filing 
with  the  Commission  if  the  following 
conditions  are  satisfied: 

1.  The  combined  report  contains  full  and 
complete  answers  to  all  items  required  by 
Part  I  of  this  form.  When  responses  to  a 
certain  item  of  required  disclosure  are 
separated  within  the  combined  report,  an 
appropriate  cross-reference  should  be  made. 

2.  If  not  included  in  the  combined  report, 
the  cover  page,  appropriate  responses  to  Part 
II  and  the  required  signatures  shall  be 
included  in  the  Form  10-QSB.  Additionally, 
as  appropriate,  a  cross-reference  sheet 
should  be  filed  indicating  the  location  of 
information  required  by  items  of  the  form. 

E.  Fiied  Status  of  information  Presented 

1.  Under  Rule  13a-13(d)  and  15d-13(d)  of 
the  Exchange  Act  (§§  240.13a-13(d),  240.15d- 
13(d)  of  this  chapter),  the  information 
presented  in  satisfaction  of  the  requirements 
of  Items  1  and  2  of  Part  I  of  this  form,  whether 
included  directly  in  a  report  on  this  form, 
incorporated  therein  by  reference  from  a 
report,  document  or  statement  filed  as  an 
ei^ibit  to  Part  I  of  this  form  pursuant  to 
Instruction  D(l)  above,  included  in  an 
integrated  report  pursuant  to  Instruction  D 
above,  or  contained  in  a  statement  regarding 
computation  of  per  share  earnings  or  a  letter 
regarding  a  change  in  accounting  principles 
filed  as  an  exhibit  to  Part  I  under  Item  ^  of 
Regulation  S-B  (§  228.601  of  this  chapter) 
shall  not  be  deemed  filed  for  the  purpose  of 
Section  18  of  the  Exchange  Act  or  otherwise 
subject  to  the  liabilities  of  that  section  of  the 
Act  but  shall  be  subject  to  the  other 
provisions  of  the  Act. 


2.  Information  presented  in  satisfaction  of 
the  requirements  of  this  form  other  than  those 
of  Items  1  and  2  or  Part  I  shall  be  deemed 
filed  for  the  purpose  of  Section  18  of  the 
Exchange  Act;  except  that,  where  information 
presented  in  response  to  Item  1  or  2  of  Part  I 
(or  an  exhibit  thereto)  is  also  used  to  satisfy 
Part  II  requirements  through  incorporation  by 
reference,  only  that  portion  of  Part  I  (or 
exhibit  thereto)  consisting  of  the  information 
required  by  Part  II  shall  be  deemed  so  filed. 

F.  Signature  and  Fiiing  of  Report 

1.  File  three  "complete"  copies  and  five 
"additional"  copies  of  the  registration 
statement  with  the  Commission  and  file  at 
least  one  complete  copy  with  each  exchange 
on  which  the  securities  will  be  registered.  A 
"complete"  copy  includes  financial 
statements,  exhibits  and  all  other  papers  and 
documents.  An  "additional"  copy  excludes 
exhibits. 

2.  Manually  sign  at  least  one  copy  of  the 
report  filed  with  the  Commission  and  each 
exchange;  other  copies  should  have  typed  or 
printed  signatures.  In  the  case  where  the 
principal  financial  or  chief  accounting  officer 
is  also  authorized  to  sign  on  behalf  of  the 
registrant,  one  signature  is  acceptable 
provided  that  the  registrant  clearly  indicates 
the  dual  responsibilities  of  the  signatory. 

G.  Omission  of  information  by  Certain 
Whoiiy-Owned  Subsidiaries 

If.  on  the  date  of  the  filing  of  its  Form  10- 
QSB,  the  registrant  meets  the  conditions  in 
paragraph  (1)  below,  then  it  may  omit  the 
information  in  paragraph  (2)  below. 

1.  Conditions  for  availability  of  relief 
specified  in  paragraph  (2)  below: 

(a)  Ail  of  the  registrant's  equity  securities 
are  owned,  either  directly  or  indirectly,  by  a 
single  person  which  is  a  reporting  company 
and  which  has  fiied  all  the  material  required 
to  be  filed  pursuant  to  section  13, 14  or  15(d) 
of  the  Exchange  Act. 

(b)  During  the  past  thirty-six  calendar 
months  and  any  later  period,  there  has  not 
been  any  material  default  in  the  payment  of 
principal,  interest,  a  sinking  or  purchase  fund 
installment,  or  any  other  material  default  not 
cured  within  thirty  days,  with  respect  to  any 
indebtedness  of  the  small  business  issuer, 
and  there  has  not  been  any  material  default 
in  the  payment  of  rentals  under  material  long¬ 
term  leases;  and 

(c)  There  is  prominently  set  forth,  on  the 
cover  page  of  the  Form  10-QSB,  a  statement 
that  the  registrant  meets  the  conditions  set 
forth  in  this  instruction  and  is  therefore  filing 
this  form  with  the  reduced  disclosure  format. 

2.  Registrants  meeting  the  conditions  in 
paragraph  (1)  above  are  entitled  to; 

(a)  Omit  the  information  called  for  by  Item 
303  of  Regulation  S-B  (§  228.303  of  this 
chapter).  Management's  Discussion  and 
Analysis  provided  that  the  issuer  includes  in 
the  Form  10-QSB  a  management's  narrative 
analysis  of  the  results  of  operations 
explaining  the  reasons  for  material  changes 
in  the  amount  of  revenue  and  expense  items 
between  the  most  recent  fiscal  year-to-date 
period  presented  and  the  corresponding  year- 
to-date  period  in  the  preceding  fiscal  year. 
Explanations  of  material  changes  should 
include,  but  not  be  limited  to,  changes  in  the 


IrWiIi: 
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various  elements  which  determine  revenue 
and  expense  levels  such  as  unit  sales  volume, 
prices  charged  and  paid,  production  levels, 
production  cost  variances,  labor  costs  and 
discretionary  spending  programs.  In  addition, 
the  analysis  should  include  an  explanation  of 
the  effect  of  any  changes  in  accounting 
principles  and  practices  or  method  of 
application  that  have  a  material  effect  on  net 
income  as  reported. 

(b)  Such  registrants  may  omit  the 
information  called  for  by  the  following  Items 
in  Part  II;  Item  2,  3  and  4. 

Part  I — Financial  Infonnation 

Item  1.  Financial  Statements 

Furnish  the  information  required  by  Item 
310(b)  of  Regulation^-B. 

Item  2.  Management's  Discussion  and 
Analysis  or  Plan  of  Operation 

Furnish  the  information  required  by  Item 
303  of  Regulation  S-B. 

Part  n— Other  Information 

Instruction  to  Part  II 

Any  item  which  is  inapplicable  or  to  which 
the  answer  is  negative  may  be  omitted  and 
no  reference  thereto  need  be  made  in  the 
report  If  substantially  the  same  information 
has  been  previously  reported  by  the 
registrant,  an  additional  report  of  the 
information  on  this  form  need  not  be  made. 
The  term  “previously  reported"  is  defined  in 
Rule  12b-2  of  the  Exchange  Act.  A  separate 
response  need  not  be  presented  in  Part  11 
where  information  called  for  is  already 
disclosed  in  the  Rnancial  information  in  Part  I 
and  is  incorporated  by  reference  into  Part  11 
of  the  report  by  means  of  a  statement  to  that 
effect  in  Part  11  which  specifically  identifies 
the  incorporated  information. 

Item  1.  Legal  Proceedings 

Furnish  the  information  required  by  Item 
103  of  Regulation  S-^.  As  to  proceedings  that 
terminate  during  the  period  covered  by  this 
report,  furnish  information  similar  to  that 
required  by  Item  103  of  Regulation  S-B. 

Instruction  to  Item  1 

A  legal  proceeding  need  only  be  reported 
in  the  Form  lO-QSB  filed  for  the  quarter  in 
which  it  first  became  a  reportable  event  and 
in  subsequent  quarters  in  which  there  have 
been  material  developments.  Subsequent 
Form  10-QSB  Slings  in  the  same  fiscal  year  in 
which  a  legal  proceeding  or  a  material 
development  is  reported  should  reference  any 
previous  reports  in  that  year. 

Item  2.  Changes  in  Securities 

(a)  If  the  instruments  defming  the  rights  of 
the  holders  of  any  class  of  registered 
securities  have  been  materially  modified, 
give  the  title  of  the  class  of  securities 
involved  and  state  briefly  the  general  effect 
of  such  modification  upon  the  rights  of 
holders  of  such  securities. 

(b)  If  the  rights  evidenced  by  any  class  of 
registered  securities  have  been  materially 
limited  or  qualihed  by  the  issuance  or 
modification  of  any  other  class  of  securities, 
state  briefly  the  general  effect  of  the  issuance 
or  modification  of  such  other  class  of 


securities  upon  the  rights  of  the  holders  of  the 
registered  securities. 

Instruction  to  Item  2 

1.  Working  capital  restrictions  and  other 
limitations  upon  the  payment  of  dividends 
are  to  be  reported. 

Item  3.  Defaults  Upon  Senior  Securities 

(a)  If  there  has  been  any  material  default  in 
the  payment  of  principal,  interest,  a  sinking 
or  purchase  fund  installment,  or  any  other 
material  default  not  cured  within  30  days, 
with  respect  to  any  indebtedness  of  the  small 
business  issuer  exceeding  5  percent  of  the 
total  assets  of  the  issuer  identify  the 
indebtedness  and  state  the  nature  of  the 
default.  In  the  case  of  such  a  default  in  the 
payment  of  principal,  interest,  or  a  sinking  or 
purchase  fund  installment,  state  the  amount 
of  the  default  and  the  total  arrearage  on  the 
date  of  filing  this  report. 

Instruction  to  Item  3(a) 

1.  This  paragraph  refers  only  to  events 
which  have  become  defaults  under  the 
governing  instruments,  i.e.,  after  the 
expiration  of  any  period  of  grace  and 
compliance  with  any  notice  requirements. 

(b)  If  any  material  arrearage  in  the 
payment  of  dividends  has  occurred  or  if  there 
has  been  any  other  material  delinquency  not 
cured  within  30  days,  with  respect  to  any 
class  of  preferred  stock  of  the  registrant 
which  is  registered  or  which  ranks  prior  to 
any  class  of  registered  securities,  or  with 
respect  to  any  class  of  preferred  stock  of  any 
significant  subsidiary  of  the  registrant,  give 
the  title  of  the  class  and  state  the  nature  of 
the  arrearage  or  delinquency.  In  the  case  of 
such  a  default  in  the  payment  of  dividends, 
state  the  amount  and  the  total  arrearage  on 
the  date  of  filing  this  report. 

Instruction  to  Item  3 

1.  Item  3  need  not  be  answered  as  to  any 
default  or  arrearage  with  respect  to  any  class 
of  securities  all  of  which  is  held  by,  or  for  the 
account  of,  the  registrant  or  its  totally  held 
subsidiaries. 

Item  4.  Submission  of  Matters  to  a  Vote  of 
Security  Holders 

If  any  matter  was  submitted  to  a  vote  of 
security  holders,  through  the  solicitation  of 
proxies  or  otherwise,  furnish  the  following 
information: 

(a)  The  date  of  the  meeting  and  whether  it 
was  an  annual  or  special  meeting. 

(b)  If  the  meeting  involved  the  election  of 
directors,  the  name  of  each  director  elected  at 
the  meeting  and  the  name  of  each  other 
director  whose  term  of  ofHce  as  a  director 
continued  after  the  meeting. 

(c)  A  brief  description  of  each  matter  voted 
upon  at  the  meeting  and  the  number  of 
affirmative  votes  and  the  number  of  negative 
votes  cast  with  respect  to  each  such  matter. 

(d)  A  description  of  the  terms  of  any 
settlement  between  the  registrant  and  any 
other  participant  (as  defined  in  Rule  14a-ll 
of  Regulation  A  under  the  Exchange  Act) 
terminating  any  solicitation  subject  to  Rule 
14a-ll,  including  the  cost  or  anticipated  cost 
to  the  registrant. 


Instructions  to  Item  4 

If  any  matter  has  been  submitted  to  a  vote 
of  security  holders  otherwise  than  at  a 
meeting  of  such  security  holders, 
corresponding  information  with  respect  to 
such  submission  should  be  furnished.  The 
solicitation  of  any  authorization  or  consent 
(other  than  a  proxy  to  vote  at  a  shareholders' 
meeting)  with  respect  to  any  matter  shall  be 
deemed  a  submission  of  such  matter  to  a  vote 
of  security  holders  within  the  meaning  of  this 
item. 

2.  Paragraph  (a)  need  be  answered  only  if 
paragraph  (b)  or  (c)  is  required  to  be 
answered. 

3.  Paragraph  (b)  need  not  be  answered  if  (i) 
proxies  for  the  meeting  were  solicited 
pursuant  to  Regulation  14A  under  the 
Exchange  Act,  (ii)  there  was  no  solicitation  in 
opposition  to  the  management's  nominees  as 
listed  in  the  proxy  statement,  and  (iii)  all  of 
such  nominees  were  elected.  If  the  registrant 
did  not  solicit  proxies  and  the  board  of 
directors  as  previously  reported  to  the 
Commission  was  re-elected  in  its  entirety,  a 
statement  to  that  effect  in  answer  to 
paragraph  (b)  will  suffice  as  an  answer 
thereto. 

4.  Paragraph  (c)  need  not  be  answered  as 
to  procedural  matters  or  as  to  the  selection  or 
approval  of  auditors. 

5.  If  the  registrant  has  furnished  to  its 
security  holders  proxy  soliciting  material 
containing  the  information  called  for  by 
paragraph  (d),  the  paragraph  may  be 
answered  by  reference  to  the  information 
contained  in  such  material. 

6.  If  the  registrant  has  published  a  report 
containing  all  of  the  information  called  for  by 
this  item,  the  item  may  be  answered  by 
reference  to  the  infonnation  in  that  report 

Item  5.  Other  Information 

(a)  The  registrant  may,  at  its  option,  report 
under  this  item  any  information,  not 
previously  reported  in  a  report  on  Form  8-IC, 
with  respect  to  which  information  is  not 
otherwise  called  for  by  this  form.  If 
disclosure  of  such  other  information  is  made 
under  this  item,  it  need  not  be  repeated  in  a 
Form  8-4C  which  would  otherwise  be  required 
to  be  filed  with  respect  to  such  information  or 
in  a  subsequent  report  on  Form  10-QSB. 

Item  6.  Exhibits  and  Reports  on  Form  8-K 

(a)  Furnish  the  exhibits  required  by  Item 
601  of  Regulation  S-B. 

(b)  Reports  on  Form  8-K.  State  whether 
any  reports  on  Form  &-K  were  filed  during 
the  quarter  for  which  this  report  is  Tiled, 
listing  the  items  reported,  any  financial 
statements  Bled  and  the  dates  of  such 
reports. 

^  Signatures 

In  accordance  with  the  requirements  of  the 
Exchange  Act,  the  registrant  caused  this 
report  to  be  signed  on  its  behalf  by  the 
undersigned,  thereunto  duly  authorized. 


(Registrant) 
Date  — 
(Signature)* 
Date  - 
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(Signature)* - 

S  249.308  [Amended] 

38.  Form  8-K  (§  249.308)  is  amended 
by  adding  paragraph  3  to  General 
Instruction  C  to  read  as  follows: 

Note:  The  text  and  instructions  of  Form  8- 
K  does  not  appear  in  the  Code  of  Federal 
Regulations. 

Form  8-K 


General  Instructions 

***** 

C.  Application  of  General  Rules  and 
Regulations. 

***** 

3.  A  smali  business  issuer,  defined  under 
Rule  12b-2  of  the  Exchange  Act  (§  240.12b-2 
of  this  chapter),  shall  refer  to  the  disclosure 
items  in  Regulation  S-B  (17  CFR  228.10  et 
seq.)  and  not  Regulation  S-K.  If  there  is  no 
comparable  disclosure  item  in  Regulation 
S-B,  a  small  business  issuer  need  not  provide 
the  information  requested.  A  small  business 
issuer  shall  provide  the  information  required 
by  Item  310(a)  of  Regulation  S-B  in  lieu  of  the 
financial  information  required  by  Item  7  of 
this  Form. 


PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

39.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 


‘  Print  the  name  and  title  of  each  signing  oOicer 
under  his  signature. 


Authority:  15  U.S.C.  77eee,  77ggg,  77nnn, 
778SS,  78//(d).  80b-3.  80b-4.  and  80b-ll. 

40.  By  revising  §  260.4a-l  to  read  as 
follows: 

§  260.4a-1  Exempted  securities  under 
section  304(aK8). 

The  provisions  of  the  Trust  Indenture 
Act  of  1939  shall  not  apply  to  any 
security  that  has  been  or  will  be  issued 
otherwise  than  under  an  indenture.  The 
same  issuer  may  not  claim  this 
exemption  within  a  period  of  twelve 
consecutive  months  for  more  than 
$5,000,000  aggregate  principal  amount  of 
any  securities. 

§  260.4a-3  [Redesignated  from  §  260.4a-2 
and  Amended] 

41.  §  260.4a-2  is  redesignated  as 
§  260.4a-3,  in  newly  redesignated 
§  260.4a-3  remove  both  cites  to 
“$5,000,000”  and  add  in  their  place  the 
words  “$10,000,000”,  and  add  new 

§  260.4a-2  to  read  as  follows: 

§  260.4a-2  Exempted  securities  under 
section  304<d). 

The  provisions  of  the  Trust  Indenture 
Act  of  1939  shall  not  apply  to  any 
security  that  has  been  issued  or  will  be 
issued  in  accordance  with  the  provisions 
of  Regulation  A  (17  CFR  230.251  et  seq.) 
under  the  Securities  Act  of  1933. 
S260.4d-9  [Amended] 

42.  Amend  the  introductory  text  of 
paragraph  (a)  of  §  260.4d-9  by  replacing 
“on  Form  F-7,  F-8.  F-9,  F-10  or  F-80 
[§§  239.37  through  239.41  of  this 
chapter]”  with  “on  Form  SB-2,  [§  239.10 
of  this  chapter]  F-7,  F-8,  F-9,  F-10  or  F- 
80  [§§  239.37  through  239.41  of  this 
chapter]". 


§  260.10a-5  [Amended] 

43.  Amend  paragraph  (a)  of  §  260.10a- 
5  by  replacing  “on  Form  F-7,  F-8,  F-9,  F- 
10  or  F-80  [§§  239.37  through  239.41  of 
this  chapter]”  with  “on  Form  SB-2, 

(§  239.10  of  this  chapter]  F-7,  F-8.  F-9, 
F-10  or  F-80  [§§  239.37  through  239.41  of 
this  chapter]”. 

PARTS  210,  229,  230,  239,  240,  249, 
AND  260— [AMENDED] 

44.  In  addition  to  the  amendments  set 
forth  above,  in  17  CFR  parts  210,  229, 
230,  239,  240,  249,  and  260  all  references 
to:  a.  “Form  10-Q"  are  revised  to  read 
“Form  10-Q  and  Form  10-QSB”;  b. 
“Form  10-K”  are  revised  to  read  "Form 
10-K  and  Form  10-KSB”;  c.  “Form  10” 
are  revised  to  read  "Form  10  and  Form 
10-SB”; 

45.  In  addition  to  the  amendments  set 
forth  above,  in  17  CFR  parts  210,  229, 
230,  239,  240,  249,  and  260  all  references 
to:  “Form  S-18”  are  revised  to  read 
“Form  SB-2.” 

46.  In  addition  to  the  amendment  set 
forth  above,  in  17  CFR  parts  210,  229, 
230,  240,  249,  and  260  all  references  to 
“Rule  504”  are  revised  to  read  “Rule  504 
and  504a"; 

By  the  Commission. 

Dated:  July  30, 1992. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-18543  Filed  8-12-92;  8:45  am] 
BILUNQ  CODE  8010-41-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228. 230. 239. 240, 249, 
and  260 

(Release  No.  33-6950,  34-30969,  39-2288;  > 
FHe  No.  87-28-921 

RiN:  3235-AF63 

Additional  Small  Business  Initiatives 

agency:  Securities  and  Exchange 
Commission. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Commission  is  publishing 
for  comment  additional  revisions  to  its 
rules  to  facilitate  financings  by  small 
business  issuers  under  the  Securities 
Act  of  1933  and  their  compliance  with 
the  reporting  requirements  under  the 
Securities  Exchange  Act  of  1934.  These 
proposals,  which  would  ease  the  entry 
of  small  businesses  into  the  reporting 
system  for  public  companies,  include  a 
transitional  registration  and  reporting 
system  for  small  business  issuers  that 
have  not  registered  more  than  $5  million 
of  securities  in  any  fiscal  year, 
amendments  to  small  business  issuer 
financial  statement  requirements  and 
revisions  to  the  information  and 
financial  statement  requirements 
contained  in  Rule  502  of  Regulation  D. 

Newly  adopted  Rule  254  would  be 
supplemented  to  provide  that  a  “test  the 
waters”  solicitation  document 
complying  with  Regulation  A  will  not 
constitute  a  “prospectus.”  The  deletion 
of  Rule  504a  is  also  proposed. 

DATES:  Comments  must  be  submitted  on 
or  before  September  29, 1992. 

Comments  regarding  the  proposed 
repeal  of  Rule  504a  (§  230.504a)  must  be 
submitted  on  or  before  September  14, 
1992. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Stop  6-9,  Washington,  DC  20549. 
Comment  letters  should  refer  to  File  No. 
S7-28-92.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Corporation  Finance. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  With  respect  to  Regulation  A  and 
Regulation  D,  Richard  Wulff  (202-272- 
2644);  with  respect  to  the  SB  registration 
and  reporting  system.  Amy  S. 
Bowerman,  Darrell  N  Braman,  Jr.,  or 
Martin  P.  Dunn  (202-272-2573):  and  with 


respect  to  Item  310  of  Regulation  S-B, 
Teresa  lannaconi  (202-272-2553). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  publishing  for  comment 
new  registration  statement  Form  SB-1,* 
as  well  as  amendments  to  Forms  S-2.* 
S-4.»  lO-SB,*  10-KSB  and  lO-QSB,® 
Schedule  14A  ’  and  the  annual  report 
requirements  of  Rules  14a-3  •  and  14c- 
3.*  These  proposals  would  provide 
transitional  disclosure  requirements  for 
qualifying  small  business  issuers  imder 
the  Securities  Act  of  1933  (“Securities 
Act")  *®  and  the  Securities  Exchange 
Act  of  1934  (“Exchange  Act").** 

The  Commission  also  is  proposing  to 
revise  the  financial  statement 
requirements  for  small  business  issuers, 
found  in  Item  310  **  of  Regulation  S- 
B.*®  Amendments  to  Rule  502  *®  of 
Regulation  D  *“  and  Rule  254  *®  of 
Regulation  A  *’  under  the  Securities  Act 
are  also  published  for  comment.  Further, 
the  Commission  is  proposing  that  Rule 
504a  **  under  Regulation  D  be 
rescinded. 

Finally,  the  Commission  proposes  to  . 
revise  the  definitions  of  “small 
business"  and  “small  organization”  for 
purposes  of  the  Regulatory  Flexibility 
Act  to  incorporate  the  definition  of  small 
business  issuer  used  for  the  small 
business  integrated  disclosure  system.*® 

I.  Executive  Summary  and  Background 

In  a  companion  release  published 
today,  the  Commission  adopted  its 
Small  Business  Initiatives  to  facilitate 
the  access  of  small  business  issuers  to 
the  public  markets.  That  action  effects 
significant  revisions  to  the  structure  and 
operation  of  Regulation  A  and  Rule 
504  of  Regulation  D,  as  well  as  the 


>  17  CFR  239.9. 

•  17  CFR  239.12. 

» 17  CFR  239.25. 

•  17  CFR  249.2iob. 

»  17  CFR  249.310b. 

•  17  CFR  249.308b. 

^  17  CFR  240.148-101. 

•  17  CFR  240.148-3. 

•  17  CFR  240.14C-3. 

>0 15  U.S.C.  $  778  et  seq. 

"15U.S.C.  5  78ae<8©9. 

•*  17  CFR  228.310. 

•»  17  CFR  228.10-702. 

>•  17  CFR  230.502. 

»» 17  CFR  230.501-508. 

••  17  CFR  230.254. 

”  17  CFR  230.251-262. 

••  17  CFR  23a504a. 

5  U.S.C.  S  800  et  seq.  Revisions  are  proposed  to 
Securities  Act  Rule  157(a)  (17  CFR  230.157], 
Exchange  Act  Rule  0-10(a]  [17  CFR  240.0-10],  and 
Rule  0-7  (17  CFR  200.0-7]  under  the  Trust  Indenture 
Act  of  1939  (‘Trust  Indenture  Act").  15  U.S.C. 

S  77aaa  et  seq. 

=">  17  CFR  230.504. 


creation  of  an  integrated  registration 
and  reporting  system  for  small  business 
issuers.®*  Based  on  the  comments  and 
suggestions  received  in  response  to  its 
Small  Business  Initiatives,  the 
Commission  is  proposing  additional 
measures  to  ease  a  small  business 
issuer’s  transition  from  non-reporting  to 
reporting  status  and  to  simplify  the 
disclosure  requirements  for  small 
business  issuers  that  engage  in  exempt 
offerings. 

Under  these  proposals,  a  small 
business  issuer  may  enter  the  reporting 
system  using  Regulation  A  disclosure 
with  audited  financial  statements,  either 
through  an  Exchange  Act  registration 
statement  or  a  public  offering  of  not 
more  than  $5  million  registered  under 
the  Securities  Act.  These  small  business 
issuers  would  be  permitted  to  meet  their 
reporting  requirements  using  the 
Regulation  A  model  of  disclosure  until 
such  time  as  they  either  (1)  register  more 
than  $5  million  in  a  single  fiscal  year,  (2) 
elect  to  graduate  to  the  standard  small 
business  disclosure  system,  or  (3)  are  no 
longer  small  business  issuers. 

In  order  to  implement  this  transitional 
system,  amendments  to  Forms  S-2,  S-4, 
10-SB,  lO-KSB,  and  10-QSB  are 
proposed,  in  addition  to  amendments  to 
Schedule  14A  under  the  proxy  rules  and 
the  annual  report  to  security  holders 
requirements  in  the  proxy  and 
information  statement  rules.  Further,  a 
new  Securities  Act  registration 
statement.  Form  SB-1,  is  proposed  to 
permit  qualifying  small  business  issuers 
to  make  small  registered  offerings  up  to 
$5  million  annually  using  the  Regulation 
A  format  with  audited  financial 
statements. 

Two  refinements  to  the  financial 
statement  requirements  for  small 
business  issuers  are  also  proposed.  The 
first  proposal  would  provide  an 
automatic  waiver  of  the  requirements 
for  audited  financial  statements  of 
specified  significant  acquired  businesses 
where  such  financial  statements  are  not 
readily  available.  The  other  proposal 
would  open  the  initial  public  offering 
(“IPO")  financing  window  for  small 
business  issuers  by  permitting  them  to 
proceed  in  the  first  quarter  of  their  fiscal 
years,  without  having  to  wait  for 


A  "small  business  issuer"  is  defined  as  an 
entity:  (1)  with  revenues  of  less  than  $25,000,000  for 
its  most  recent  fiscal  year,  (2)  which  is  a  U.S.  or 
Canadian  issuer,  (3)  which  is  not  an  investment 
company;  and  (4)  which  is  not  a  majority-owned 
subsidiary  of  a  non-  "small  business  issuer," 
provided  that  an  issuer  does  not  qualify  if  its  public 
float  (the  aggregate  market  value  of  the  issuer's 
outstanding  securities  held  by  non-affiliates)  is 
$25,000,000  or  more.  See  Securities  Act  Rule  405  [17 
CFR  230.405):  Exchange  Act  Rule  12b-2  (17  CFR 
240.12b-2]. 
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completion  of  the  audit  for  the  preceding 
fiscal  year. 

In  li^t  of  the  amendments  to 
Regulation  A  adopted  today,  the 
Commission  is  proposing  to  amend  the 
financial  statement  and  informational 
requirements  of  Regulatien  D.  Rule  502 
would  no  longer  require  audited 
financial  statements  in  Regulation  D 
offerings  involving  non-reporting 
issuers,  where  audited  statmnents  are 
not  otherwise  available.  Further,  that 
Rule's  information  requirements  with 
respect  to  non^porting  companies 
would  reference  Regulation  A.  In  light  of 
public  comment  received  regarding 
revisions  to  Rule  504  adopted  today,  the 
Commission  is  proposing  that  Rule  504a 
be  deleted. 

With  respect  to  the  Regulation  A  “test 
the  waters”  procedure  adopted  today.** 
the  Commission  is  publishing  for 
comment  revisions  to  Rule  254,  which 
would  provide  that  a  written  “test  the 
waters"  document  complying  with 
Regulation  A  is  not  a  prospectus. 

Finally,  the  Conunission  is  proposing 
to  incorporate  into  the  definitions  of 
“small  business”  aiul  “small 
organization”  f(«  purposes  of  the 
Regulatory  Flexibility  Act,  the  definition 
of  small  business  us^  in  the  small 
business  integrated  disclosure  system. 

IL  Proposed  Transitional  Disdosure 
Requirements  for  Snull  Business  Issuers 

A.  Transitional  Exchange  Act 
Registration  and  Reporting 

In  the  course  of  the  adoption  of  the 
small  business  integrated  registration 
and  reporting  disclosure  system,  the 
Commission  received  favorable 
comment  on  the  use  of  the  Regulation  A 
question-and-answer  disclosure  format. 
To  ease  a  small  business  issuer’s 
transition  fi'om  a  non-reporting  to  em 
Exchange  Act  reporting  company,  the 
Commission  proposes  to  allow  small 
business  issuers  to  transition  fi'om  non- 
reporting  to  reporting  status  using  the 
disclosures  permitted  under  Regulation 
A,  with  the  addition  of  audited  financial 
statements.  Small  business  issuers 
required  to  file  Exchange  Act  reports 
could  make  use  of  this  transitional 
disclosure  so  long  as  they  (1)  do  not 
register  more  than  $5  million  under  the 
Securities  Act  in  a  single  fiscal  year,  (2) 
did  not  elect  to  file  on  a  standard  small 
business  disclosure  form  (other  than  the 
proxy  statement  disclosure  required  by 
Schedule  14A].  and  (3)  continue  to 
satisfy  the  definition  of  small  business 


**  See  Securities  Act  Rule  254  l^7  CFR  230.254}. 
*•  The  requirement  may  arise  either  pursuant  to 
secUoiv  13  (15  U.S.C  |  TSnr]  or  15((f}  (IS  U.S.C 
780(d)]  of  the  Exchange  Act. 


issuer.  Once  a  small  bu^ess  had  filed  a 
non-transitional  disclosure  document,  it 
will  be  deemed  to  have  graduated  to  the 
standard  small  bumness  integrated 
disclosure  system.  A  reporting  company 
could  not  return  to  the  transitional 
disclosure  forms. 

Newly  adopted  Forms  10-SB,  10-KSB 
and  10-QSB  are  proposed  to  be 
amended  by  adding  instructions  setting 
forth  the  transitional  disclosure  that 
small  business  issuers  could  elect.  In 
addition.  Forms  10-KSB  and  10-QSB 
would  contain  a  space  on  the  cover  page 
for  the  small  business  issuer  to  indicate 
its  use  of  the  transitional  reporting 
requirements.  The  proposed  transitional 
filers  would  not  require  a  quarterly 
updating  of  Management’s  Discussion 
and  Analysis  (”MD&A”). 

The  transiticmal  disclosure 
requirements  mirror  the  two  disclosure 
models  currently  included  in  Form  1- 
A  **  under  Regulation  A — the  question- 
and-answer  and  the  line-item  disclosure 
models.  These  disclosure  requirements 
have  been  modified  only  to  tiie  extent 
necessary  to  reflect  their  continuous 
reporting,  rather  than  transactional, 
purposes.  Just  as  for  other  small 
business  issuers,  those  eligible  to  use 
the  transitional  requirements  could  use 
their  simplified  Exchange  Act  reports  for 
incorporation  by  reference  into  Forms 
S-3,*®  S-4  and  S-0.**  Small  business 
issuers  could  also  use  Form  S-2,  but  in 
light  of  the  changes  proirosed  to  Rules 
14a-3  and  14o-3,  would  be  required  to 
deliver  their  Form  1)J-KSB  annual  report. 

As  proposed  to  be  amended.  Form  10- 
SB  would  be  available  for  any  non¬ 
reporting  small  business  issuer.  This 
would  provide  small  business  issuers 
registering  under  the  Exchange  Act  an 
option  with  respect  to  the  disclosure 
format  in  that  registration  statement. 

The  proposed  transitional  disclosure 
within  Form  10-KSB  would  be  available 
to  any  small  business  issuer  that  has  not 
registered  more  than  $5  million  in 
securities  offerings  in  any  one  fiscal 
year  since  it  entered  the  Exchange  Act 
reporting  system  (excluding  registered 
offerings  under  employee  benefit  plans 
or  dividend  reinvestment  programs). 

Comment  is  requested  as  to  tte 
usefulness  of,  and  the  mechanics  of 
operation  for,  the  proposed  small 
business  transitional  reporting  system. 
Comment  is  also  requested  as  to 
whether  the  yeariy  ^  million  limit  in 
registered  securities  offerings  shotild  be 
raised  for  use  of  the  transitional  small 
business  disclosure  system.  Should 
transitional  small  business  issuers  be 


**  17  CFR  239ao. 

17  CFR  239;13. 
»•  17  CFR  23S.16b. 


required  to  include  MD&A  in  their 
q'uarterly  reports  on  Form  10-QSB? 

B.  Proposed  Form  SB~1 

As  a  complement  to  the  transitional 
Exchange  Act  reporting  system,  the 
Commission  today  is  proposing  a  new 
Securities  Act  registration  statement. 
Form  SB-1,  which  generally  will  be 
available  to  the  same  small  business 
issuers  eligible  to  use  die  transitional 
reporting  system  described  above  to  sell 
up  to  $5  million  annually  in  registered 
offerings.  Again,  the  disclosure 
requirements  and  format  would  be 
based  on  Regulation  A,  with  the 
addition  of  audited  financial  statements. 

Form  SB-1  would  be  available  to  (1) 
any  non-reporting  small  business  issuer 
and  (2]  any  reporting  small  business 
issuer  eligible  to  use  the  transitional 
format  in  Form  10-KSB,  provided — in 
both  instances — that  the  aggregate 
amount  registered  during  the  fiscal  year 
did  not  exceed  $5  million.  In  determining 
whether  a  small  business  issuer  had 
registered  more  than  $5  million  during 
the  year,  the  amount  being  registered  on 
the  Form  SB-1  woidd  be  added  to 
previous  registered  offerings  in  that 
fiscal  year.  The  $5  million  limit  would 
exclude  amoimts,  if  any,  registered  for 
offerings  under  employee  benefit  plans 
on  Form  S-8  and  dividend  reinvestment 
plans  on  Form  S-3. 

Comment  is  requested  as  to  whether 
other  types  of  registered  transactions, 
such  as  secondary  offerings,  should  be 
excluded  in  calculating  the  ceiling  for 
Securities  Act  and  Ex^ange  Act 
purposes.  Comment  is  requested  as  to 
whether  the  $5  million  ceiling,  which  is 
based  upon  the  Regulation  A  (Bering 
annual  limit  contained  in  section  3{b]  of 
the  Securities  Act,*^  should  be 
increased  to,  for  exanq)le,  $10  million  or 
$15  milUoiL  Comment  also  is  requested 
as  to  the  utility  of  the  Form  SB-1  for 
small  business  issuers. 

C.  Narrative  Disclosure  Requirements 
for  Transitional  Small  Business  Issuers 

The  basic  disclosure  required  of 
transitional  small  business  issuers 
would  be  the  same  as  that  currently 
required  by  Form  1-A  under  Regulation 
A.  Accordingly,  small  business  issuers 
eligible  to  use  the  transitional  reporting 
scheme  would  have  the  choice  of  three 
alternative  narrative  disclosure  formats: 
(1)  A  question-and-answer  format 
contained  in  Offering  Circtilar  Model  A 
of  Form  1-A;  (2)  the  line-item  disclosure 
model  contained  in  Offering  Circular 
Model  B  of  Form  1-A;  or  (3)  the 
disclosure  required  by  Form  SB-2. 


»’  15U.S.C.  5  77c(b). 
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With  respect  to  Form  SB-1,  several 
disclosure  items — the  undertakings 
contained  in  Item  512  of  Regulation  S- 
B.®®  the  front  and  back  cover  page  of 
prospectus  requirements  of  Items  501 
and  502  of  Regulation  S-B,®”  the 
additional  offering  expenses 
requirement  of  Item  511  of  Regulation 
S-B,’°  selling  security  holder  information 
of  Item  507  of  Regulation  S-B,*^  and  the 
disclosure  requirements  (Items  510  and 
702  of  Regulation  S-B)  concerning  the 
Commission’s  position  on 
indemniHcation  — have  been  added  to 
the  Regulation  A  disclosure  formats. 
These  additional  disclosure  items  are 
necessary  to  make  the  two  Form  1-A 
disclosure  options  appropriate  for  use  in 
a  registration  statement  under  the 
Securities  Act. 

Comment  is  requested  as  to  whether 
these  additional  disclosure  requirements 
are  necessary  for  inclusion  in  Form  SB-1 
and  whether  other  disclosure  items 
should  be  required  of  transitional  small 
business  issuers. 

D.  Financial  Statement  Requirements 
for  Transitional  Small  Business  Issuers 

Small  business  issuers  using  the 
transitional  disclosure  requirements  of 
Exchange  Act  Forms  IP-SB  and  10-KSB 
would  be  required  to  include  the  same 
financial  information  required  by  part 
F/S  of  Form  1-A,  except  that  audited 
financial  statements  would  be  required. 
An  initial  registration  statement  on 
Form  10-SB  would  be  required  to 
contain  audited  financial  statements  for 
the  issuer's  most  recent  Hscal  year, 
while  subsequent  Form  10-KSB  filings, 
as  well  as  offerings  registered  on  Form 
SB-1,  would  be  required  to  include 
audited  financial  statements  for  the  two 
most  recent  fiscal  years.  Comment  is 
requested  as  to  the  appropriateness  of 
the  proposed  treatment  of  financial 
statements.  Should  the  Form  10-SB 
require  two  years  of  audited  financial 
statements?  Should  IPOs  on  Form  SB-1 
be  permitted  to  include  only  one  year  of 
audited  financial  statements? 

E.  Annual  Report  to  Security  Holders 
and  Proxy  Requirements 

To  streamline  and  coordinate  the 
disclosure  requirements  for  small 
business  issuers  eligible  to  use  the 
transitional  disclosure  requirements,  the 
proxy  and  information  statement  rules 
regarding  the  annual  report  to  security 
holders  would  also  be  revised.  As 
proposed.  Rules  14a-3  and  14c-3  would 


17  CFR  228.512. 

17  CFR  228.501  and  .502. 
’0  17  CFR  228.511. 

17  CFR  228.507. 

”  17  CFR  228.510  and  702. 


require  small  business  issuers  using  the 
transitional  reporting  requirements  for 
their  most  recent  annual  report  on  Form 
10-KSB  to  provide  to  security  holders 
only  the  financial  statements  contained 
in  that  Form  10-KSB.  Small  business 
issuers  eligible  for  this  disclosure 
alternative  would  not,  therefore,  be 
required  to  provide  security  holders 
with  the  narrative  disclosure  otherwise 
required. 

Modified  disclosure  formats  with 
respect  to  the  proxy  statement 
disclosure  requirements  are  also 
proposed  for  small  business  issuers 
eligible  to  use  the  transitional  disclosure 
system.  These  modifications  include 
instructions  to  Schedule  14A  which 
reference  the  alternative  disclosure 
formats  presented  in  the  transitional 
disclosure  system.  Eligible  small 
business  issuers  which  elect  not  to 
respond  to  these  modiHed  disclosure 
requirements  may  continue  to  use  the 
transitional  reporting  system. 

Comment  is  requested  as  to  the 
appropriateness  of  the  proposed 
modifications  to  the  annual  report 
requirements  and  the  modiHcations  to 
the  proxy  statement  requirements. 

F.  Other  Securities  Act  Forms 

Under  the  proposed  Rules  and  Forms, 
a  transitional  small  business  issuer 
would  be  permitted  to  use  the 
transitional  disclosure  requirements 
applicable  to  its  Exchange  Act  reports 
for  purposes  of  Forms  S-2,  S-3,  and 
S-8.  Due  to  the  $5  million  ceiling  on  - 
registered  offerings  by  transitional  small 
business  issuers  in  any  one  fiscal  year, 
registered  offerings  on  Forms  S-2,  S-3 
and  S-4  by  transitional  small  business 
issuers  would  similarly  be  limited  to 
that  amount.  As  registered  offerings 
under  employee  benefit  plans  are  not 
included  in  the  computation  of  the  $5 
million  ceiling,  the  use  of  Form  S-8  by 
transitional  small  business  issuers 
would  not  be  subject  to  the  $5  million 
limit. 

In  light  of  the  proposed  streamlining 
of  annual  reports  to  security  holders 
with  respect  to  companies  eligible  to  file 
on  the  proposed  transitional  small 
business  issuer  reporting  system,  a 
modified  Form  S-2  disclosure  format  is 
proposed.  A  new  instruction  to  Form  S-2 
would  specify  that  transitional  small 
business  issuers  using  the  registration 
form  furnish  the  Form  10-KSB  in  place 
of  delivery  of  the  annual  report  to 
security  holders,  and  the  financial 
statements  required  by  Part  F/S  of  Form 
SB-1  in  place  of  the  Regulation  S-X 
requirements  of  that  Form.  Those  small 
business  issuers  that  do  not  elect  to 
deliver  the  Form  10-KSB  to  their 
security  holders  would  be  required  to 


respond  to  the  disclosure  requirements 
of  Form  S-2  in  the  same  manner  as 
small  business  issuers  that  are  not 
eligible  for  use  of  the  transitional 
disclosure  system. 

In  light  of  the  proposed  Exchange  Act 
transitional  disclosures,  issuers  eligible 
to  use  Form  SB-1  and  Form  S-3  for  an 
offering  could  use  the  forward  and 
backward  incorporation  by  reference 
permitted  in  Form  S-3,  using  their 
Exchange  Act  reports.  Similarly,  the 
Commission  is  proposing  to  permit 
transitional  small  business  issuers  to 
use  their  Exchange  Act  filings  to  satisfy 
the  informational  requirements  of  Form 
S-4. 

The  Commission  adopted  substantial 
revisions  to  Form  S-8  in  1990.®®  These 
revisions,  as  well  as  the  modified 
disclosure  required  in  Regulation  S-B, 
have  streamlined  the  disclosure 
requirements  in  Form  S-8.  As  such, 
revisions  to  the  disclosure  provisions  in 
Form  S-8  appear  unnecessary. 

Comment  is  requested  as  to  whether 
the  treatment  of  offerings  by  transitional 
small  business  issuers  on  Forms  S-2.  S- 
3,  S-4  and  S-8  is  appropriate.  In 
particular,  commenters  should  address 
whether  the  proposed  Form  S-4 
structure  is  appropriate  for  these 
transitional  small  business  issuers. 

III.  Small  Business  Integrated  Disclosure 
System — Financial  Statements 

A.  Proposed  Amendment  of  Rule 
Applicable  to  Financial  Statements  of 
Significant  Acquired  Businesses 

The  proposals  include  an  amendment 
to  the  financial  statement  requirement  in 
Regulation  S-B  with  regard  to  audited 
historical  financial  statements  of 
significant  acquired  businesses.®* 
Registration  statements,  certain  proxy 
material  and  periodic  reports  on  Form  8- 
K  that  are  filed  with  the  Commission  are 
required  to  include  financial  statements 
of  acquired  businesses  for  periods  of 
one  or  two  years  based  on  the 
significance  of  the  acquisition.  An 
acquisition  is  defined  as  significant  if 
the  investment  in,  assets  of  or  income  of 
the  acquired  business  exceeds  10%  of 
the  assets  or  income  of  the  acquiror.  If 
none  of  the  three  significance  tests 
exceeds  20%,  one  year  of  an  acquiree’s 
financial  statements  are  required. 

Where  significance  exceeds  20%,  two 
years  of  financial  statements  are 
required. 

For  small  businesses,  an  acquisition  at 
any  percentage  level  will  be  smaller  in 


Securities  Act  Release  No.  6867  (June  6, 1990). 
**  See  Item  310(c)(3)(iv)  of  Regulation  S-B  (17 
CFR  228.310(c)(3)(iv)J. 
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absolute  terms  than  an  acquisition  at  the 
same  percentage  levels  for  a  larger 
company.  For  example,  under  the 
current  rule  a  small  business  with  total 
assets  of  $25  million  would  be  required 
to  obtain  audited  historical  Gnancial 
statements  of  an  acquiree  with  total 
assets  of  anything  over  $2.5  million. 
There  is  greater  likelihood  that  audited 
historical  financial  statements  of  a  very 
small  acquired  business  would  not  be 
available  and  the  cost  of  obtaining 
audits  of  such  small  business 
acquisitions  would  be 
disproportionately  higher  for  small 
businesses.  Accordingly,  under  the 
proposed  amendment,  where  audited 
Gnancial  statements  are  not  readily 
available,  Gnancial  statements  would  be 
automaUcally  waived  where  the 
acquired  business’  signiGcance  does  not 
exceed  20%,  and  the  eariier  of  the  two 
years  of  financial  statements  would  be 
waived  where  signiGcance  does  not 
exceed  40%.  In  either  case,  where 
unaudited  Gnancial  statements  are 
available,  they  should  be  used.  Where  a 
small  business  issuer  relies  on  such  an 
automaGc  waiver,  the  pro  forma 
Gnancial  information  included  in  a  Form 
0-K  to  report  the  acquisition  may  not  be 
used  as  the  basis  for  measuring  the 
signiGcance  of  later  acquisitions  as 
otherwise  permitted  by  Item  310(e)(5)  of 
Regulation  S-B.®® 

Comments  are  requested  concerning 
whether  the  proposed  signiGcance 
thresholds  for  waivers  for  acquisitions 
by  small  business  issuers  are  too  low, 
too  high  or  whether  some  other  criteria 
for  requiring  audited  financial 
statements  of  signiGcant  acquired 
businesses  should  be  considered.  For 
example,  should  acquisitions  below  a 
certain  dollar  size  always  be  exempt 
from  audited  financial  statement 
requirements? 

B.  Proposed  Amendment  to  Rule 
Applicable  to  Age  of  Small  Business 
IPO  Audited  Financial  Statements 

The  proposal  would  change  the 
manner  in  which  small  business  issuer 
IPOs  are  affected  by  Item  310(g)  of 
Regulation  S-B.®®  The  current  rule 
permits  registration  statements 
becoming  effective  and  proxy  material 
mailed  during  the  period  from  45  to  90 
days  after  the  end  of  a  Gscal  year  to 
include  Gnancial  statements  as  of  the 
end  of  the  third  quarter  provided  the 
issuer  meets  four  conditions.  Those 
conditions  are:  (1)  The  issuer  is  a 
reporting  company  (2)  all  reports  due 
have  been  fried:  (3)  the  issuer  must 


17  CFR  228.310(c)(5). 
17  CFR  228.310(g). 


reasonably  expect  to  report  income  in 
the  most  recently  completed  Gscal  year; 
and  (4)  the  issuer  must  have  reported 
income  in  at  least  one  of  the  other  two 
prior  Gscal  years. 

The  practical  effect  of  the  first 
requirement  is  limited  to  IPOs.  The 
proposed  rule  amendment  would  simply 
delete  the  reporting  status  requirement 
for  small  business  issuers.  Comments 
are  requested  concerning  the 
appropriateness  of  the  proposed  change 
and  whether  a  parallel  change  should  be 
made  to  Regulation  S-K. 

rv.  Proposed  Revisions  to  Regulation  D 
Information  Requirements 

The  general  conditicHis  that  must  be 
met  in  an  offering  under  Regulation  D 
are  set  forth  in  Rnle  502.  Among  these 
conditions  is  the  requirement  that 
specified  information  be  delivered  to 
non-accredited  investors  in  connection 
with  offerings  under  Rules  505  ®‘'  or 
506.®*  The  Commission  proposes  to 
revise  the  informational  requirements  of 
Regulation  D  to  parallel  the  Small 
Business  Initiatives  adopted  today. 
Specifically,  a  company  would  no  longer 
be  required  to  pirepare  audited  Gnancial 
statements  solely  for  use  in  the 
Regulation  D-exempt  transaction.®*  In 
addition,  the  structure  of  the  information 
requirements  would  be  revised  to 
conform  to  the  changes  in  Regulation  A 
and  the  replacement  of  Form  S-18  with 
new  Forms  SB-1  and  SB-2. 

A.  Proposed  Revision  of  Financial 
Statement  Requirements  for  Regulation 
D  Offerings 

As  proposed.  Regulation  □  offerings 
would  no  longer  require  that  the 
financial  statements  included  in  the 
information  provided  to  prospective 
investors  by  non-reporting  issuers  be 
certified  by  an  independent  certified 
public  accountant.**  Financial 
statements  prepared  in  accordance  with 
U.S.  generally  accepted  accounting 
principles  would  continue  to  be 
required.  Issuers  that  have  audited 
financial  statements  would  be  required 
to  provide  them  to  purchasers  in  the 
Regulation  D  offering.** 


17  CFR  230.505. 

»•  17  CFR  230.506. 

”  See  Rule  502(b)(2)(i)  (17  CFR  230.502(b)(2)(i)l. 

Due  to  this  revision  in  the  requirements 
regarding  Rnancia!  statements,  the  discussion  in  the 
rule  of  corporate  and  limited  partnership  issuers 
that  cannot  obtain  audited  Financial  statements 
without  unreasonable  expense  is  proposed  to  be 
deleted. 

Rule  S02(bH2)(ii)  (17  CFR  230.502(hK2)(ii)l, 
which  requires  that  reporting  issuers  provide 
information  specified  in  their  Exchange  Act  reports, 
would  not  be  revised  under  today's  proposals.  Such 
revision  is  not  necessary,  as  Exchange  Act  reporting 
issuers  will  already  have  prepared  audited  financial 


The  financial  statement  requirements 
in  Regulation  D  would  be  premised  upon 
the  issuer’s  status  as  a  small  business 
issuer.  Non-reporting  small  business 
issuers  would  provide  only  one  year  of 
Gnancial  statements;  non-reporting 
companies  which  do  not  satisfy  the 
deGnition  of  small  business  issuer  would 
provide  three  years  of  Gnancial 
statements.  As  noted  above,  however, 
none  of  the  financial  statements  would 
be  required  to  be  certiGed. 

Comment  is  requested  as  to  the 
appropriateness  of  paralleling  the 
Regulation  D  requirements  to  those  of 
revised  Regulation  A.  Should  a  different 
standard  apply  for  Rule  506  offerings  in 
excess  of  million?  Comment  is  also 
requested  as  to  the  appropriateness  of 
differentiating  between  smalt  business 
issuers  and  non-small  business  issuers 
with  respect  to  the  Gnancial  statement 
requirements  for  non-reporting 
companies  under  Regulation  D.  Should 
offerings  in  excess  of  $5  million  include 
audited  Gnancial  statements?  ^lould 
non-reporting  companies  which  are  not 
small  business  issuers  include  audited 
financial  statements? 

B.  Proposed  Revision  to  Other 
Informational  Requirements 

The  information  required  to  be 
delivered  by  non-reporting  issuers  to 
non-accredited  investors  in  offerings 
under  Rules  505  and  506  of  Regulation  D 
currently  depends  upon  the  dollar 
amount  offered.**  As  proposed,  the 
different  informational  requirements 
would  depend  upon  tiie  issuer's 
eligibility  to  use  a  particular  registration 
statement  form  or  Regulation  A.  The 
dollar  amount  of  the  particular  offering 
would  no  longer  be  determinative.  Thus, 
non-reporting  issuers  conducting 
Regulation  D  offerings  would  be 
required  to  provide  the  same  kind  of 
information  as  is  required  in  Part  I  of  a 
Securities  Act  registration  statement 
form  that  the  issuer  would  be  entitled  to 
use.  Non-reporting  issuers  eligible  to  use 
Regulation  A  would  have  the  option  of 
providing  the  same  kind  of  information 
as  required  in  Part  n  of  Form  1-A.  No 
substantive  changes  are  proposed  with 
respect  to  the  informational 
requirements  for  reporting  issuers. 

Comment  is  requested  as  to  the 
appropriateness  of  keying  the 
information  requirements  to  eligibility 
for  other  Commission  disclosure 
formats,  in  lieu  of  staging  disclosure 
thresholds  to  the  dollar  amount  of  an 
offering.  Comment  is  also  requested  as 


statements  in  connection  with  their  repotting 
requirements. 

See  Rule  502(b)(2)(i)(A)-(C). 
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to  whether  one  of  the  three  alternative 
disclosure  formats  found  in  Form  1-A 
should  be  specified  for  use  in  Regulation 
D. 

V.  Repeal  of  Rule  504a 

Revised  Rule  504  adopted  today  by 
the  Commission  as  part  of  its  Small 
Business  Initiatives  is  not  available  to 
blank  check  companies — development 
stage  companies  with  no  specific 
business  plan  or  purpose  or  a  business 
plan  to  engage  in  mergers  or 
acquisitions  with  unidentified 
companies,  or  other  entities.**  Old  rule 
504,  now  designated  Rule  504a, 
continues  to  be  available  to  these 
offerings.  The  exclusion  of  blank  check 
companies  from  revised  Rule  504  is 
premised  upon  the  Commission’s  own 
experience,  as  well  as  concerns  raised 
in  the  public  comment  process  following 
the  proposal  of  the  Small  Business 
Initiatives.  Blank  check  offerings  have 
been  found  to  be  a  common  vehicle  for 
fraud  and  manipulation.  Focusing  on 
demonstrated  abuses  in  connection  with 
blank  check  offerings.  Congress  in  the 
Securities  Enforcement  Remedies  and 
Penny  Stock  Reform  Act  of  1990  ** 
found  that  such  offerings  cause  harm  to 
investors  and  directed  the  Commission 
to  adopt  rules  governing  registration 
statements  filed  in  connection  with 
blank  check  offerings.**  The 
Commission  responded  with  the 
adoption  of  a  special  regulatory  scheme 
for  registered  blank  check  offerings.*® 
The  Commission  today  is  proposing  that 
Rule  504a  be  rescinded,  thereby 
excluding  blank  check  companies  from 
Rule  504-type  offerings.  Comment  is 
requested  as  to  the  appropriateness  of 
this  proposal  and  the  definition  of  blank 
check  company  in  Rule  504.  Commenters 
are  also  reminded  of  the  30-day 
comment  period  regarding  the  proposed 
exclusion. 

VI.  Regulation  A — “Test  the  Waters” 
Document 

In  connection  with  the  newly  adopted 
rule  permitting  solicitation  of  indications 
of  interest  by  issuers  wishing  to  use 
Regulation  A,  public  commenters 
expressed  uncertainty  with  respect  to 
the  status  of  the  written  “test  the 
waters"  material  under  the  Securities 
Act  and  the  relationship  of  the 
disclosures  in  the  test  the  waters 


In  connection  with  the  revision  of  Rule  504,  the 
Commission  redesignated  previously  existing  Rule 
504  as  504a.  which,  pending  action  on  this  proposal, 
remains  in  effect. 

**  S.647.  Pub.  L.  101-429. 

*’•  See  H.R.  Rep,  No.  101-617;  101  Cong.,  2d  Sess. 
10-11. 15  (1990). 

**  See  Securities  Act  Release  No.  6932  (April  28. 
1992). 


document  and  those  in  the  offering 
statement.  To  address  these  questions, 
the  Commission  is  proposing  to  amend 
Rule  254  to  specify  that  this  material  is 
not  a  “prospectus”  as  defined  in  Section 
2(10)  *’  of  Ae  Securities  Act.  In  order  to 
fall  within  the  non-prospectus  exclusion, 
the  written  test  the  waters  material  must 
be  submitted  to  the  Commission  and 
otherwise  fully  comply  with  the 
requirements  of  Rule  254.  This  proposed 
treatment  of  the  written  test  the  waters 
document  is  analogous  to  Aat  provided 
for  advertising  of  registered  offerings 
pursuant  to  Rule  134  of  Ae  Securities 
Act.**  The  anti-fraud  provisions  of  the 
federal  securities  laws,  however,  would 
continue  to  apply  to  any  written  “test 
the  waters”  material.  Also,  any  test  the 
waters  activity  would  be  an  “offer”  as 
defined  in  Section  2(3)  *®  under  the 
Securities  Act.®° 

Comment  is  requested  as  to  Ae 
appropriateness  of  the  proposed  rule. 
Should  the  coverage  of  proposed  Rule 
254(e) — which  is  limited  to  written 
materials  that  are  submitted  to  the 
Commission  and  otherwise  fully  comply 
with  Rule  254 — be  broader  or  narrower? 

VII.  Definitions  of  “Small  Business”  and 
“Small  Organization”  Under  Ae 
Regulatory  Flexibility  Act 

In  recognition  of  the  definition  of 
small  business  issuer  adopted  in  the 
companion  release,  the  Commission  also 
proposes  to  revise  certain  Securities 
Act,  Exchange  Act  and  Trust  Adenture 
Act  definitions  of  “small  business” 
and  “small  organization”  for  purposes  of 
the  Regulatory  Flexibility  Act  (“RFA”) 
to  incorporate  the  definition  used  for  the 
small  business  integrated  disclosure 
system.®* 


15  U.S.C.  §  77(b)(10). 

■‘*17  CFR  230.134. 

15  U.S.C.  S  77b(3). 

Thus,  the  proposed  revision  to  Rule  254  would 
not  affect  the  status  of  oral  test  the  waters  activity 
as  “oral  communications”  for  purposes  of  Section 
12(2). 

Securities  Act  Rule  157(a)  [17  CFR  230.157(a)], 
Exchange  Act  Rule  O-lO(a)  [17  CFR  240.0-10]  and 
Trust  Indenture  Act  Rule  0-7  (17  CFR  260.07]  would 
be  revised. 

**  This  action  is  taken  only  with  respect  to  those 
entities  which  would  fall  within  the  definition  of 
“small  business  issuer."  As  such,  it  does  not  affect 
the  RFA  definitions  of  “small  business"  and  “small 
organization"  as  those  terms  apply  to  investment 
companies. 

Certain  of  the  Commission’s  definitions  under  the 
RFA  specifically  address  the  operation  of  a 
regulated  entity.  These  definitions  are  not  to  be 
revised.  As  such,  the  Commission  action  discussed 
above  would  not  affect  the  RFA  definitions 
regarding  public  utility  holding  companies,  brokers, 
dealers,  clearing  agencies,  exchanges,  bank 
municipal  securities  dealers,  securities  information 
processors  and  transfer  agents. 


VnL  General  Request  for  Comment 

Any  interested  person  wishing  to 
submit  written  comments  on  the 
proposed  rule  amendments  or  suggest 
additional  changes  or  comments  on 
other  matters  that  might  have  an  impact 
on  Ae  proposals  set  forth  in  Ais  release 
are  invited  to  do  so  by  submitting  Aem 
m  triplicate  to  JonaAan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comment  is 
requested  as  to  the  impact  of  the 
proposals  from  the  point  of  view  of  the 
public,  as  well  as  the  entities  or  persons 
making  filings  with  the  Commission. 
Comments  on  this  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
Section  19(a)  of  the  Securities  Act.®* 

The  Commission  further  requests 
comment  on  any  competitive  burdens 
that  may  result  from  adoption  of  the 
proposals.  Comments  on  Ais  inquiry 
will  be  considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
Section  23(a)  of  the  Exchange  Act.®* 
Comment  letters  should  refer  to  File  No. 
S7-28-92.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  D.C,  20549. 

IX.  Siunmary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  §  603 
regarding  the  proposed  revisions. 

The  analysis  notes  that  small 
businesses  seeking  to  register  their 
securities  and  become  reporting  issuers 
will  benefit  from  the  transitional 
disclosure  alternatives  proposed  in 
Form  SB-1  and  the  Exchange  Act 
reporting  forms. 

The  analysis  also  notes  Aat  the  new 
provision  specifying  that  written  test  Ae 
waters  materials  complying  with 
Regulation  A  are  not  prospectuses  under 
Section  2(10)  of  Ae  Securities  Act  would 
benefit  small  businesses  by  specifying 
the  application  of  the  statute. 

The  analysis  notes  that  Regulation  D 
is  proposed  to  be  amended  in 
connection  with  the  Commission’s  on¬ 
going  efforts  to  aid  small  businesses  in 
connection  with  the  raising  of  capital. 
The  analysis  also  notes  that  small 
businesses  seeking  to  offer  exempt 
securities  imder  Regulation  D  will 
benefit  from  the  proposed  revisions,  due 
to  the  coordination  of  the  informational 


“  15  U.S.C.  $  778(a). 
“  15  U.S.C.  $  70w(a). 
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requirements  with  other  exemptions  and 
registration  statement  forms  and  the 
elimination  of  the  requirement  that 
audited  financial  statements  be 
developed  solely  for  use  in  the  exempt 
offering. 

Finally,  the  analysis  notes  that  the 
proposed  changes  to  the  Regulatory 
Flexibility  Act  definitions  of  small 
business  and  small  organization  would 
expand  the  category  of  covered  entities, 
consistent  with  the  benefits  accorded  to 
small  businesses  by  the  other  proposals. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Act  Analysis  may  be 
obtained  from  Twanna  M.  Young,  Office 
of  Small  Business  Policy,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  D.C.  20549. 

X.  Cost-Benefit  Analysis 

As  an  aid  in  the  evaluation  of  the 
costs  and  benefits  of  these  proposals, 
the  Commission  requests  the  views  and 
other  supporting  information  of  the 
public.  It  appears  to  the  Commission 
that  the  proposals,  if  adopted,  would 
work  significant  cost  savings  for  issuers 
without  compromising  investor 
protection. 

XI.  Statutory  Basis,  Text  of  Proposals 
and  Authority 

The  amendments  to  the  Commission's 
rules  and  forms  are  being  proposed 
pursuant4o  Sections  2,  3(b],  6,  7,  8, 10, 
and  19(a)  of  the  Securities  Act,  Sections 
12, 13, 15(d],  16(a)  and  23(a)  of  the 
Exchange  Act  and  Section  319  of  the 
Trust  Indenture  Act. 

List  of  Subjects 

17  CFR  Parts  228,  230,  239,  240,  249  and 
260 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Rule  and  Form  Proposals 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  228— SMALL  BUSINESS 
DISCLOSURE  REQUIREMENTS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e.  77f.  77g,  77h.  77j, 
77k,  778,  7788(25),  7788(26),  77ddd.  77eee. 
77ggg.  77hhh,  77jjj,  77nnn,  778ss,  781,  78m, 

78n.  78o,  78w.  808-8,  80a-29. 808-30,  80a-37, 
80b-ll,  unles8  otherwise  noted. 

2.  By  amending  §  228.310  by  revising 
paragraphs  (c)(3)(i)  and  (c)(3)(ii);  by 
removing  paragraph  (c)(3)(iv);  by  adding 
one  sentence  to  the  end  of  paragraph 


(c)(5);  and  by  revising  paragraph 
(g)(2)((i)  to  read  as  follows: 

§  228.310  (Item  310)  Financial  Statements. 

*  *  *  *  *  . 

(c)  *  *  * 

(3)(i)  Financial  statements  shall  be 
furnished  for  the  periods  prior  to  the 
date  of  acquisition,  for  the  same  periods 
for  which  the  small  business  issuer  is 
required  to  furnish  financial  statements. 
The  financial  statements  covering  fiscal 
years  shall  be  audited. 

(ii)  If  none  of  the  conditions  in  the 
definitions  of  significant  subsidiary  in 
paragraph  (c)(2)  of  this  Item  exceeds 
20%  and  the  required  audited  financial 
statements  of  the  acquired  business  are 
not  readily  available,  an  automatic 
waiver  of  the  required  audited  financial 
statements  is  granted.  If  none  of  the 
conditions  in  the  definitions  of 
significant  subsidiary  exceeds  40%  and 
the  required  audited  financial 
statements  are  not  readily  available,  an 
automatic  waiver  is  granted  with 
respect  to  the  required  audited  financial 
statements  for  the  fiscal  year  preceding 
the  latest  fiscal  year.  If  unaudited 
financial  statements  or  other  financial 
information  is  available  for  any  fiscal 
period  for  which  an  automatic  waiver  is 
granted,  then  such  unaudited  financial 
statements  or  other  information  shall  be 
furnished. 

***** 

(c)(5)  *  *  * 

If  a  Form  &-K  was  filed  to  report  a 
significant  acquisition  but  audited 
financial  statements  were  not  furnished 
pursuant  to  the  automatic  waiver 
provisions  of  paragraph  (c)(3),  upon 
written  request  from  the  issuer,  the  staff 
will  consider  permitting  the  use  of 
previously  filed  pro  forma  financial 
information  which  was  based  on 
unaudited  financial  statements  as  the 
basis  for  measurement  for  the 
significance  tests. 
***** 

(g)(2)  *  *  * 

(i)  If  the  small  business  issuer  is  a 
reporting  company,  all  reports  due  must 
have  been  filed; 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

3.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77b.  77f,  77g.  77h.  77j. 
778,  7888,  78c.  78/.  78m.  78n.  78o.  78w.  78//(d). 
79t,  80a-8,  808-29,  808-30,  and  80a-37.  unle88 
otherwiae  noted. 

4.  Amend  paragraph  (a)  of  §  230.157 
by  replacing  “whose  total  assets  on  the 


last  day  of  its  most  recent  fiscal  year 
were  $5  million  or  less”  with  “whose 
annual  revenues  for  its  most  recent 
fiscal  year  were  less  than  $25,000,000 
and  who  has  a  public  float  (the 
aggregate  market  value  of  the  issuer’s 
outstanding  securities  held  by  non¬ 
affiliates)  of  less  than  $25,000,000”. 

5.  By  adding  paragraph  (e)  to  §  230.254 
to  read  as  follows: 

§  230.254  Solicitation  of  Interest 
Document  for  Use  Prior  to  an  Offering 
Statement 

***** 

(e)  Written  solicitation  of  interest 
materials  submitted  to  the  Commission 
and  otherwise  in  compliance  with  this 
section  shall  not  be  deemed  to  be  a 
prospectus  as  defined  in  Section  2(10)  of 
the  Securities  Act  [15  U.S.C,  77b(10)]. 

6.  By  revising  paragraph  (b)(2)(i)  and 
adding  a  note  Uiereafter  S  230.502  to 
read  as  follows: 

§  230.502  General  conditions  to  be  met 
*  *  *  *  * 

(b)  *  *  * 

(2)  *  *  * 

(i)  If  the  issuer  is  not  subject  to  the 
reporting  requirements  of  section  13  or 
15(d)  of  the  ^change  Act  and  is  eligible 
to  use  Regulation  A,  at  a  reasonable 
time  prior  to  the  sale  of  securities  the 
issuer  shall  furnish  to  the  purchaser,  to 
the  extent  material  to  an  imderstanding 
of  the  issuer,  its  business  and  the 
securities  being  offered,  the  same  kind 
of  information  as  would  be  required  in 
Part  II  of  Form  1-A  [17  CFR  239.90).  If 
the  issuer  is  not  subject  to  the  reporting 
requirements  of  section  13  or  15(d)  of  the 
Exchange  Act  and  is  not  eligible  to  use 
Regulation  A,  it  shall  furnish  the  same 
kind  of  information  as  would  be 
required  in  Part  I  of  a  Securities  Act 
registration  form  that  the  issuer  would 
be  entitled  to  use.  Small  business 
issuers,  as  defined  in  Rule  405,  shall 
provide  financial  information  for  the 
most  recent  fiscal  year  only.  All  other 
issuers  shall  provide  financial 
information  for  the  three  most  recent 
fiscal  years.  Financial  statements  need 
not  be  certified  by  an  independent 
public  or  certified  accountant,  but 
issuers  that  have  audited  financial 
statements  available  shall  provide  them. 
Financial  statements  shall  be  prepared 
in  accordance  with  U.S.  generally 
accepted  accounting  principles. 

Note:  The  Commission’s  Regulation  S-X,  17 
CFR  210.1  et  seq.  relating  to  the  form,  content 
of  and  requirements  for  financial  statements 
shall  not  apply  to  the  financial  statements 
required  to  be  provided,  except  that  if 
audited  financial  statements  are  provided, 
the  qualifications  and  reports  of  an 
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independent  auditor  shall  comply  with  the 
requirements  of  Article  2  of  Regulation  S-X. 

7.  Amend  §  230.502  by  removing  the 
last  sentence  in  the  note  to  paragraph 
(b)(1)  and  in  the  flush  text  of  paragraph 
(d)  by  removing  the  words  "and 

§  230.504a(b)(2)(ii)  require"  and  adding 
the  word  ‘Requires”. 

8.  By  removing  §  230.504a. 

PART  239— FORMS  PRESCRiBEO 
UNDER  THE  SECURITIES  ACT  OF  1933 

9.  The  authority  citation  for  part  239 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77a,  et  seq.,  unless 
otherwise  noted. 

10.  §  239.9  is  added  to  read  as  follows: 

§  239.9  Form  SB-1,  optional  form  for  the 
registration  of  securities  to  be  sold  to  the 
public  by  certain  small  business  issuers. 

Small  business  issuers  deBned  in  Rule 
405  (17  CFR  230.405  of  this  chapter]  may 
use  this  form  to  register  up  to  $5,000,000 
of  securities  to  be  sold  for  cash,  if  they 
have  not  registered  more  than  $5,000,000 
in  securities  offerings  in  any  one  Hscal 
year,  including  the  transaction  being 
registered,  and  excluding  any  amounts 
sold  pmrsuant  to  emplo3ree  benefits 
plans  on  Form  S-8  (§  239.16b  of  this 
chapter)  and  registered  dividend 
reinvestment  plans. 

Note:  The  Text  and  Instructions  of  Form 
SB-1  will  not  appear  in  the  Code  of  Federal 
Regidations. 

Form  SB-1 

U.S.  Securities  and  Exchange  Commission. 

Washington,  DC  20549 
OMB  Approval 
OMB  Number  xxxx-xxxx 
Expires:  Approval  Pending 
Estimated  average  burden  hours  per 
response..!  .0 

Registration  Statement  Under  the  Securities 
Act  of  1933 

(Amendment  No _ ) 


(Name  of  small  business  issuer  in  its  charter] 


(State  or  iurisdiction  of  incorporation  or 
organization] 


(Primary  Standard  Industrial  Classification 
Code  Number] 


(1  Jl.S.  Employer  identification  No.] 


(Address  and  telephone  number  of  principal 
executive  offices] 


(Address  of  principal  place  of  business  or 
intended  principal  place  of  business] 


(Name,  address  and  telephone  number  of 
agent  for  service] 

Approximate  date  of  proposed  sale  to  the 

public _ _ 

Calculation  of  Registration  Fee 

Title  of  each  class  of  securities  to  be 
registered 

Dollar  Amount  to  be  registered 

Proposed  maximum  offering  price  per  unit 

Proposed  maximum  aggregate  oficring 
price 

Amount  of  registration  fee 

The  following  delaying  amendment  is 
opbonaL  but  see  Rule  473  before  omitting  it: 
liie  registrant  hereby  amends  diis 
registration  statement  on  such  date  or  dates 
as  may  be  necessary  to  delay  its  effective 
date  until  the  registrant  shall  file  a  further 
amendment  which  spedfically  states  that  this 
registration  statement  shaD  thereafter 
become  effective  in  accordance  with  Section 
8(a]  of  the  Securities  Act  of  1933  or  until  the 
registration  statement  shall  become  effective 
on  such  date  as  the  Commission,  acting 
pursuant  to  said  Section  B(a),  may  determine. 

Disclosure  alternative  used  (check  one]: 

Alternative  1 _ ;  Alternative  2 _ ; 

Alternative  3 _ 

General  InstnictioBS 

A.  Use  of  Form  and  Place  of  Filing 

1.  A  "small  business  issuer,"  defined  in 
Rule  405  of  the  Securities  Act  of  1933  (the 
"Securities  Act"]  may  use  this  form  to 
register  securities  to  be  sold  for  cash,  so  long 
as  that  issuer  has  not  registered  more  than 
$5,000,000  of  securities  offerings  in  any  one 
fiscal  year,  including  the  securities  offered  in 
the  transaction  being  registered.  Registered 
offerings  of  securities  under  employee  benefit 
and/or  dividend  reinvestment  plans  may  be 
excluded  for  purposes  of  computing  this 
$5,000,000  ceiling. 

2.  If  the  small  business  issuer  is  not  a 
reporting  company,  it  should  file  the 
registration  statement  in  the  regional  office 
that  is  closest  to  its  principal  place  of 
business  or  the  Wa^ington,  ^  office. 
However,  no  filing  may  be  made  in  the 
Philadelphia  regional  office;  small  business 
issuers  in  that  region  should  file  in  the 
Atlanta,  New  York  or  Washington,  DC 
offices. 

3.  If  the  small  business  issuer  is  a  reporting 
company  or  a  holding  company  of  a  bank 
(see  the  definition  of  "bank”  in  section  12(i] 
of  the  Securities  Exchange  Act  of  1934],  it 
should  file  the  registration  statement  in  the 
Commission's  Washington,  DC  headquarters. 

4.  Post-effective  amendments  should  be 
filed  with  the  office  that  declared  the 
registration  statement  effective. 

5.  The  Commission  may  refer  processing  to 
an  office  other  than  that  where  filing  was 
made. 

B.  General  Requirements 

1.  Regulation  S-B  (17  CFR  228.10  etseq.] 
contains  the  disclosure  requirements  for  the 
Form  SB-2  disclosure  alternative  in  Part  I  of 
this  form.  In  preparing  a  registration 


statement  on  this  Form,  reference  also  should 
be  made  to  the  General  Rules  and 
Regulations  under  the  Securities  Act, 
particularly  Regulation  C  which  sets  forth 
requirements  for  the  preparation  and  filing  of 
a  registration  statement  such  as  paper  type 
and  size. 

2.  Issuers  registering  securities  for  the  first 
time  should  be  aware  of  Form  SR  and  Rule 
463  under  the  Securities  Act  concerning  sales 
of  registered  securities  and  the  use  of 
proceeds.  First-time  issuers  also  should  be 
aware  of  Exchange  Act  Rule  15c2-8 

(S  240.15C2-8],  wUch  requires  broker-dealers 
to  deliver  a  prospectus  48  hours  before  a  sale 
of  securities  can  be  confirmed. 

3.  Issuers  engaged  in  real  estate,  oil  and 
gas  or  mining  activities  should  consult  the 
Industry  Guides  in  Item  801  of  Regulation  S- 
K  (17  CFR  229.801].  Real  estate  companies 
also  should  refer  to  Item  13  [Investment 
Policies  of  Registrant],  Item  14  [Description  of 
Real  Estate],  and  Item  15  (Operating  Data]  of 
Form  S-11  (17  CFR  239.18). 

C.  Preparation  and  Filing  of  the  Registration 
Statement 

Part  I  of  this  form,  which  relates  to  the 
content  of  certain  information  about  the 
issuer,  provides  several  alternative  disclosure 
formats.  The  registrant  may  elect  any  of  these 
alternative  formats. 

D.  Financial  Statement  Requirements 
Regardless  of  the  disclosure  model  used,  all 

registrants  shall  provide  the  financial 
statements  required  by  Part  F/S  of  this  Form 
SB-1. 

E.  Composition  of  Prospectus 

The  information  required  by  Part  ♦and  Part 
F/S  of  this  registration  statement  shall 
comprise  the  prospectus. 

F.  Registration  of  Securities  to  be  Offered  for 
the  Account  of  Security  Holders 

If  any  of  the  securities  registered  on  this 
Form  SB-1  are  to  be  offered  for  the  account 
of  security  holders.  Part  I  of  this  registration 
statement  should  include  the  information 
required  by  Item  507  of  Regulation  S-B. 

G.  Canadian  Issuer— Consent  of  Service 
Canadian  issuers  eligible  to  use  this  Form 

should  file  as  an  exhibit  to  this  registration 
statement  a  written  irrevocable  consent  and 
power  of  attorney  on  Form  F~X  ($  236.42  of 
this  title]. 

Part  I — Narrative  Information  Reqtnred  in 
Prospectus 

Alternative  1 

Any  issuer  may  elect  to  provide  the 
information  required  by  Part  I  of  Form  SB-2, 
except  for  the  Vandal  statements  called  for 
there. 

Alternative  2 

Corporate  issuers  may  elect  to  provide  the 
information  required  by  Model  A  of  Form  1- 
A,  as  well  as  the  fbnowing  information. 

Item  1.  Front  of  Registration  Statement  and 
Outside  Front  Cover  of  Prospectus 
Furnish  the  information  reqmred  by  Item 
501  of  Regulation  S-B. 
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Item  2.  Inside  Front  and  Outside  Back  Cover 
Pages  of  Prospectus 

Furnish  the  information  required  by  Item 
502  of  Regulation  S-B. 

Item  3.  Significant  Parties 

(а)  List  the  full  names  and  business  and 
residential  addresses,  as  applicable,  for  the 
following  persons: 

(1)  the  issuer’s  directors; 

(2)  the  issuer's  officers; 

(3)  the  issuer's  general  partners; 

(4)  record  owners  of  5  percent  or  more  of 
any  class  of  the  issuer's  equity  securities; 

(5)  benebcial  owners  of  5  percent  or  more 
of  any  class  of  the  issuer's  equity  securities; 

(б)  promoters  of  the  issuer; 

(7)  affiliates  of  the  issuer. 

(8)  counsel  to  the  issuer  with  respect  to  the 
proposed  offering; 

(9)  each  underwriter  with  respect  to  the 
proposed  offering; 

(10)  the  underwriter's  directors; 

(11)  the  underwriter’s  oncers; 

(12)  the  underwriter’s  general  partners;  and 

(13)  counsel  to  the  underwriter. 

Item  4.  Relationship  with  Issuer  of  Experts 
Named  in  Registration  Statement 
If  any  expert  named  in  the  registration 
statement  as  having  prepared  or  certified  any 
part  thereof  was  employed  for  such  purpose 
on  a  contingent  basis  or,  at  the  time  of  such 
preparation  or  certification  or  at  any  time 
thereafter,  had  a  material  interest  in  the 
issuer  or  any  of  its  parents  or  subsidiaries  or 
was  connected  with  the  issuer  or  any  of  its 
subsidiaries  as  a  promoter,  underwriter, 
voting  trustee,  director,  officer  or  employee 
furnish  a  brief  statement  of  the  nature  of  such 
contingent  basis,  interest  or  connection. 

Item  5.  Selling  Security  Holders 
Furnish  the  information  required  by  Item 
507  of  Regulation  S-B. 

Item  6.  Disclosure  of  Commission  Position  on 
Indemnification  for  Securities  Act  Liabilities 
Furnish  the  information  required  by  Item 
510  of  Regulation  S-B. 

Alternative  3 

Any  issuer  may  elect  to  provide  the 
information  required  by  Model  B  of  Part  II  of 
Form  1-A,  as  well  as  the  following 
information. 

Item  1.  Front  of  Registration  Statement  and 
Outside  Front  Cover  of  Prospectus 
Furnish  the  information  required  by  Item 

501  of  Regulation  S-B. 

Item  2.  Inside  Front  and  Outside  Back  Cover 
Pages  of  Prospectus 

Furnish  the  information  required  by  Item 

502  of  Regulation  S-B. 

Item  3.  Significant  Parties 
(a)  List  the  full  names  and  business  and 
residential  addresses,  as  applicable,  for  the 
following  persons: 

(1)  Tlie  issuer's  directors; 

(2)  The  issuer’s  officers; 

(3)  The  issuer's  general  partners; 

(4)  Record  owners  of  5  percent  or  more  of 
any  class  of  the  issuer's  equity  securities; 


(5)  Beneficial  owners  of  5  percent  or  more 
of  any  class  of  the  issuer’s  equity  securities; 

(6)  Promoters  of  the  issuer; 

(7)  Affiliates  of  the  issuer, 

(8)  Counsel  to  the  issuer  with  respect  to  the 
proposed  offering; 

(9)  Each  underwriter  with  respect  to  the 
proposed  offering; 

(10)  The  underwriter’s  directors; 

(11)  The  underwriter’s  officers; 

(12)  The  underwriter’s  general  partners; 
and 

(13)  Counsel  to  the  underwriter. 

Item  4.  Relationship  With  Issuer  of  Experts 
Named  in  Registration  Statement 

If  any  expert  named  in  the  registration 
statement  as  having  prepared  or  certiHed  any 
part  thereof  was  employed  for  such  purpose 
on  a  contingent  basis  or,  at  the  time  of  such 
preparation  or  certiffcation  or  at  any  time 
thereafter,  had  a  material  interest  in  the 
issuer  or  any  of  its  parents  or  subsidiaries  or 
was  connected  with  the  issuer  or  any  of  its 
subsidiaries  as  a  promoter,  underwriter, 
voting  trustee,  director,  officer  or  employee 
furnish  a  brief  statement  of  the  nature  of  such 
contingent  basis,  interest  or  connection. 

Item  5.  Selling  Security  Holders 

Furnish  the  information  required  by  Item 
507  of  Regulation  &-B. 

Item  6.  Disclosure  of  Commission  Position  on 
Indemnification  for  Securities  Act  Liabilities 

Furnish  the  information  required  by  Item 
510  of  Regulation  S-B. 

Part  F/S — Financial  Information  Required  in 
Prospectus 

The  following  Bnancial  statements  of  the 
issuer,  or  the  issuer  and  its  predecessors  or 
any  businesses  to  which  the  issuer  is  a 
successor,  shall  be  filed  as  part  of  the 
registration  statement  and  included  in  the 
prospectus  which  is  distributed  to  investors. 
Such  financial  statements  and  the  financial 
statements  required  to  be  provided  for  any 
signiHcant  business  acquired  or  to  be 
acquired  shall  be  audited. 

Issuers  which  are  limited  partnerships  are 
required  to  also  file  the  balance  sheets  of 
general  partners:  (1)  If  such  general  partner  is 
a  corporation,  the  balance  sheet  shall  be  as 
of  the  end  of  its  most  recently  completed 
ffscal  year;  receivables  from  a  parent  or 
affiliate  of  such  general  partner  (including 
notes  receivable,  but  excluding  trade 
receivables)  should  be  deductions  from 
shareholders  equity  of  the  general  partner; 
where  a  parent  or  affiliate  has  committed  to 
increase  or  maintain  the  general  partner's 
capital,  there  shall  also  be  Hied  the  balance 
sheet  of  such  parent  or  affiliate  as  of  the  end 
of  its  most  recently  completed  fiscal  year,  (2) 
if  such  general  partner  is  a  partnership,  its 
balance  sheet  as  of  the  end  of  its  most 
recently  completed  Rscal  year;  (3)  if  such 
general  partner  is  a  natural  person,  the  net 
worth  of  such  general  partner(s)  based  on  the 
estimated  fair  market  value  of  their  assets 
and  liabilities,  singly  or  in  the  aggregate  shall 
be  disclosed  in  the  offering  circular,  and 
balance  sheets  of  each  of  the  individual 
general  partners  supporting  such  net  worth 
shall  be  provided  as  supplemental 
information. 


(1)  Balance  Sheet — as  of  a  date  within  90 
days  prior  to  filing  the  registration  statement 
or  such  longer  time,  not  exceeding  6  months, 
as  the  Commission  may  permit  at  the  written 
request  of  the  issuer  upon  a  showing  of  good 
cause;  for  filings  made  after  90  days 
subsequent  to  the  issuer’s  most  recent  fiscal 
year,  the  balance  sheet  shall  be  dated  as  of 
the  end  of  the  most  recent  fiscal  year. 

(2)  Statements  of  income,  cash  flows,  and 
other  stockholders  equity — for  each  of  the  2 
fiscal  years  preceding  the  date  of  the  most 
recent  balance  sheet  being  filed,  and  for  any 
interim  period  between  the  end  of  the  most 
recent  of  such  fiscal  years  and  the  date  of  the 
most  recent  balance  sheet  being  filed,  or  for 
the  period  of  the  issuer's  existence  if  less 
than  the  period  above. 

Income  statements  shall  be  accompanied 
by  a  statement  that  in  the  opinion  of 
management  all  adjustments  necessary  for  a 
fair  statement  of  results  for  the  interim  period 
have  been  included.  If  all  such  adjustments 
are  of  a  normal  recurring  nature,  a  statement 
to  that  effect  shall  be  made.  If  otherwise, 
there  shall  be  furnished  as  supplemental 
information  and  not  as  part  of  the  registration 
statement,  a  letter  describing  in  detail  the 
nature  and  amount  of  any  adjustments  other 
than  normal  recurring  adjustments  entering 
into  the  determination  of  results  shown. 

(3)  Financial  Statements  of  Businesses 
Acquired  or  to  be  Acquired. 

(a)  Financial  statements  for  the  periods 
specifled  in  (c)  below  should  be  furnished  if 
any  of  the  following  conditions  exist: 

(i)  Consummation  of  a  signiflcant  business 
combination  accounted  for  as  a  purchase  has 
occurred  or  is  probable  (for  purposes  of  this 
rule,  the  term  “purchase”  encompasses  the 
purchase  of  an  interest  in  a  business 
accounted  for  by  the  equity  method);  or 

(ii)  Consummation  of  a  signiflcant  business 
combination  to  be  accounted  for  as  a  pooling 
is  probable. 

(b)  A  business  combination  shall  be 
considered  signiflcant  if  a  comparison  of  the 
most  recent  annual  flnancial  statements  of 
the  business  acquired  or  to  be  acquired  and 
the  registrant's  most  recent  annual 
consolidated  flnancial  statements  filed  at  or 
prior  to  the  date  of  acquisition  indicates  that 
the  business  would  be  a  signiflcant 
subsidiary  pursuant  to  the  conditions 
specifled  in  Item  310(c)(2)  of  Regulation  S-B. 

(c) (i)  The  flnancial  statements  shall  be 
furnished  for  the  periods  up  to  the  date  of 
acquisition,  for  those  periods  for  which  the 
registrant  is  required  to  furnish  flnancial 
statements. 

(ii)  The  separate  balance  sheet  of  the 
acquired  business  is  not  required  when  the 
registrant’s  most  recent  balance  sheet  flled  is 
for  a  date  after  the  acquisition  was 
consummated. 

(iii)  If  none  of  the  conditions  in  the 
definitions  of  signiflcant  subsidiary  in  Item 
310(c)(2)  of  Regulation  S-B  exceeds  20%  and 
the  required  audited  flnancial  statements  of 
the  acquired  business  are  not  readily 
available,  an  automatic  waiver  of  the 
required  audited  flnancial  statements  is 
granted.  If  none  of  the  conditions  in  the 
deflnitions  of  significant  subsidiary  exceeds 
40%  and  the  required  audited  flnancial 
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statements  are  not  readily  available,  an 
automatic  waiver  is  granted  with  respect  to 
the  required  audited  financial  statements  for 
the  fiscal  year  preceding  the  latest  fiscal 
year.  If  unaudited  financial  statements  or 
other  financial  information  is  available  for 
any  fiscal  period  for  which  an  automatic 
waiver  is  granted,  then  such  unaudited 
financial  statements  or  other  information 
shall  be  fumi^ed. 

(d)  if  consummation  of  more  than  one 
transaction  has  occurred  or  is  probable,  the 
tests  of  significance  shall  be  made  using  the 
aggregate  impact  of  the  businesses  and  the 
required  financial  statements  may  be 
presented  on  a  combined  basis,  if 
appropriate. 

(e)  This  paragraph  (3)  shall  not  apply  to  a 
business  which  is  totally  held  by  the 
registrant  prior  to  consummation  of  the 
transaction. 

(4)  Pro  Forma  Finaitcial  Information. 

(a)  Pro  forma  information  shall  be 
furnished  if  any  of  the  following  conditions 
exist  (for  purposes  of  this  rule,  the  term 
“purchase"  encompasses  the  purchase  of  an 
interest  in  a  business  accounted  for  by  the 
equity  method); 

(i)  During  the  most  recent  fiscal  year  or 
subsequent  interim  period  for  which  a 
balance  sheet  of  the  registrant  is  required,  a 
significant  business  combination  accounted 
for  as  a  purchase  has  occurred; 

(ii)  After  the  date  of  die  registrant’s  most 
recent  balance  sheet,  consummation  of  a 
significant  business  combination  to  be 
accounted  for  by  either  the  purchase  method 
or  pooling  of  interests  method  of  accounting 
has  occurred  or  it  probable. 

(b)  The  provisions  of  paragraph  (3)  (b),  (d) 
and  (e)  apply  to  this  paragraph  (4). 

(c)  1^0  forma  statements  shall  ordinarily  be 
in  columnar  form  showing  condensed 
historical  statements,  pro  forma  adjustments, 
and  the  pro  forma  results  and  should  include 
the  following: 

(i)  If  the  transaction  was  consummated 
during  the  most  recent  fiscal  year  or  in  the 
subsequent  interim  period,  pro  forma 
statenients  of  income  reflecting  the  combined 
operations  of  the  entities  for  the  latest  fiscal 
year  and  interim  period,  if  any,  or 

(ii)  If  consummation  of  the  transaction  has 
occurred  or  is  probable  after  the  date  of  the 
most  recent  balance  sheet  a  pro  forma 
balance  sheet  giving  effect  to  the 
combination  as  of  the  date  of  the  most  recent 
balance  sheet  required  by  paragraph  (b)(1). 
For  a  purchase,  pro  forma  statements  of 
income  reflecting  the  combined  operations  of 
the  entities  for  the  latest  fiscal  year  and 
interim  period,  if  any,  and  for  a  pooling  of 
interests,  pro  forma  statements  of  income  for 
all  periods  for  whidi  income  statements  of 
the  registrant  are  required. 

Part  II — Information  Not  Required  in 
Prospectus 

Item  1.  Indemnification  of  Directors  and 
Officers 

Furnish  the  information  required  fiy  Item 
702  of  Regulation  S-^. 

Item  2.  Other  Expenses  of  Issuance  and 
Distribution 

Furnish  the  information  required  by  Item 
51 1  of  Regulation  S-B. 


Item  3.  Undertakings 

Furnish  the  undertakings  required  by  Item 
512  of  Regulation  S-B. 

Item  4.  Unregistered  Securities  Issued  or  Sold 
Within  One  Year 

(a)  As  to  any  unregistered  securities  issued 
by  the  issuer  or  any  of  its  predecessors  or 
affiliated  issuers  within  one  year  prior  to  the 
filing  of  this  Form  SB-1,  state: 

(1)  The  name  of  such  issuer 

(2)  The  title  and  amount  of  securities 
issued; 

(3)  The  aggregate  offering  price  or  other 
consideration  for  which  they  were  issued  and 
the  basis  for  computing  the  amount  thereof; 

(4)  The  names  and  identities  of  the  persons 
to  vN^om  ^e  securities  were  issued. 

(b)  As  to  any  unregistered  securities  of  the 
issuer  or  any  of  its  predecessors  or  affiliated 
issuers  which  were  sold  widiin  one  year  prior 
to  the  filing  of  this  Form  SB-1  by  or  for  the 
account  of  any  person  who  at  the  time  was  a 
director,  officer,  promoter  or  principal 
security  holder  of  the  issuer  of  such 
securities,  or  was  an  underwriter  of  any 
securities  of  such  issuer,  furnish  the 
information  specified  in  subsections  (1) 
through  (4)  of  paragraph  (a). 

(c)  Indicate  the  section  of  the  Securities 
Act  or  Commission  rule  or  regulation  relied 
upon  for  exemption  from  the  registration 
requirements  of  such  Act  and  state  briefly  the 
facts  relied  upon  for  such  exemption. 

Item  5.  Index  to  Exhibits 

(a)  An  index  to  the  exhibits  should  be 
presented. 

(b)  Each  exhibit  should  be  listed  in  the 
exhibit  index  according  to  the  number 
assigned  to  it  under  Item  2  below. 

(c)  The  index  to  exhibits  should  identify 
the  location  of  ffie  exhibit  under  the 
sequential  page  numbering  system  for  this 
Form  SB-1. 

(d)  Where  Exhibits  are  incorporated  by 
reference,  the  reference  shall  be  made  in  the 
index  of  exhibits. 

Instructions 

1.  Any  document  or  part  thereof  filed  with 
the  Commissiun  pursuant  to  any  Act 
administered  by  the  Commission  may, 
subject  to  the  limitations  of  Rule  24  of  the 
Commission’s  Rules  of  Practice,  be 
incorporated  by  reference  as  an  exhibit  to 
any  registration  statement 

2.  If  any  modification  has  occurred  in  the 
text  of  any  document  incorporated  by 
reference  since  the  filing  thereof,  the  issuer 
shall  file  with  the  reference  a  statement 
containing  the  text  of  such  modification  and 
the  date  thereoL 

3.  Procedurally,  the  techniques  specified  in 
Rule  411(d)  of  Regulation  C  shall  be  followed. 
Item  8.  Description  of  Exhibits 

As  appropriate,  the  following  documents 
should  filed  as  exhibits  to  the  registration 
statement. 

(1)  Underwriting  Agreement — Each 
underwriting  contract  or  agreement  with  a 
principal  underwriter  or  letter  pursuant  to 
which  the  securities  are  to  be  distributed; 
where  the  terms  have  yet  to  be  finalized, 
proposed  formats  may  be  provided. 

(2)  Charter  and  by-laws — ^The  charter  and 
by-laws  of  the  issuer  or  instruments 
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corresponding  thereto  as  presently  in  effect 
and  any  amendments  thereto. 

(3)  Instruments  defining  the  rights  of 
security  holders — (a)  All  instruments  defining 
the  rights  of  any  holder  of  the  issuer’s 
securities,  including  but  not  limited  to  (i) 
holders  of  equity  or  debtaecurities  being 
issued;  (ii)  h^ders  of  long-term  debt  of  the 
issuer,  and  of  all  subsidiaries  for  which 
consolidated  or  unconsolidated  financial 
statements  are  required  to  be  filed. 

(b)  The  following  instruments  need  not  be 
filed  if  the  issuer  agrees  to  provide  them  to 
the  Conunission  upon  request:  (i)  instruments 
defining  the  rights  of  holders  of  loi>g-tenn 
debt  of  the  issuer  and  all  of  its  subsidiaries 
for  which  consolidated  financial  statements 
are  required  to  be  filed  if  such  debt  is  not 
being  issued  pursuant  to  this  offering  and  the 
total  amount  of  such  authorized  issuance 
does  not  exceed  5%  of  the  total  assets  of  the 
issuer  and  its  subsidiaries  on  a  consolidated 
basis;  (ii)  any  instrument  with  respect  to  a 
class  of  securities  which  is  to  be  retired  or 
redeemed  prior  to  the  issuance  or  upon 
delivery  of  the  securities  being  issued 
pursuant  to  this  offering  and  appropriate 
steps  have  been  taken  <to  assure  such 
retirement  or  redemption;  apd  (iii)  copies  of 
instruments  evidencing  scrip  certificates  or 
fractions  of  shares. 

(4)  Subscription  agreement — The  form  of 
any  subscription  agreement  to  be  used  in 
connection  with  the  purchase  of  securities  in 
this  offering. 

(5)  Voting  trust  agreement — Any  voting 
trust  agreements  and  amendments  thereto. 

(6)  Material  contracts — (a)  Every  contract 
not  made  in  the  ordinary  course  of  business 
which  is  material  to  die  issuer  and  is  to  be 
performed  in  whole  or  in  part  at  or  after  the 
filing  of  the  registration  statement  or  was 
entered  into  not  more  than  2  years  before 
such  filing.  Only  contracts  need  be  filed  as  to 
which  the  issuer  or  subsidiary  of  the  issuer  is 
a  party  or  has  succeeded  to  a  party  by 
assumption  or  assignment  or  in  which  the 
issuer  or  such  subsidiary  has  a  beneficial 
interest. 

(b)  If  the  contract  is  such  as  ordinarily 
accompanies  the  kind  of  business  conducted 
by  the  issuer  and  its  subsidiaries,  it  is  made 
in  the  ordinary  course  of  business  and  need 
not  be  filed  unless  it  falls  within  one  or  more 
of  the  following  categories,  in  which  case  it 
should  be  filed  except  where  immaterial  in 
amount  or  significance:  (i)  any  contract  to 
which  directcws,  officers,  promoters,  voting 
trustees,  security  holders  named  in  the 
registration  statement,  or  underwriters  are 
parties  except  where  the  contract  merely 
involves  the  purchase  or  sale  of  current 
assets  having  a  determinable  market  price,  at 
such  maiket  price;  (ii)  any  contract  upon 
which  the  issuer’s  business  is  substantially 
dependent,  as  in  the  case  of  continuing 
contracts  to  sell  the  major  part  of  the  issuer’s 
products  or  services  or  to  purchase  die  major 
part  of  the  issuer's  requirements  of  goods, 
services  or  raw  materials  or  any  franchise  or 
license  or  other  agreement  to  use  a  patent, 
formula,  trade  secret  process  or  trade  name 
upon  which  the  issuer's  business  depends  to 
a  material  extent  (iii)  any  contract  calling  for 
the  acquisition  or  sale  of  any  properiy,  plant 
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Of  equipment  for  ■  consideration  exceeding 
15%  of  stich  fixed  assets  of  the  issuer  on  a 
consolklated  basis:  or  (iv)  any  material  lease 
under  which  a  part  of  the  property  described 
in  the  registration  statement  is  held  by  the 
issuer. 

(c)  Any  management  contract  or  any 
compensatory  plan,  contract  or  arrangement 
including  but  not  limited  to  plans  relating  to 
options,  warrants  or  rights,  pension, 
retirement  or  deferred  compensation  or 
bonus,  incentive  or  profit  sharing  (or  if  not  set 
forth  in  any  formal  document,  a  written 
description  thereof)  shall  be  deemed  material 
and  shall  be  filed  except  for  the  following:  (i) 
ordinary  purchase  and  sales  agency 
agreements;  (ii)  agreements  with  managers  of 
stores  in  a  chain  organization  or  similar 
organization;  (iii)  contracts  providing  for 
labor  or  salesmen's  bonuses  or  payments  to  a 
class  of  security  holders,  as  such;  (iv)  any 
compensatory  plan,  contract  or  arrangement 
which  pursuant  to  its  terms  is  available  to 
employees  generally  and  which  in  operation 
provides  for  the  same  method  of  allocation  of 
benefits  between  management  and  non¬ 
management  participants. 

(7)  Material  foreign  patents — Each  material 
foreign  patent  for  an  invention  not  covered 
by  a  United  States  patent.  If  a  substantial 
part  of  the  securities  to  be  offered  or  if  the 
proceeds  therefrom  have  been  or  are  to  be 
used  for  the  particular  purposes  of  acquiring, 
developing  or  exploiting  one  or  more  material 
foreign  patents  or  patent  rights,  furnish  a  list 
showing  the  number  and  a  brief  identification 
of  each  such  patent  or  patent  right. 

(8)  Plan  of  acquisition,  reorganization, 
arrangement,  liquidation,  or  succession — 
Any  material  plan  of  acquisition,  disposition, 
reorganization,  readjustment,  succession, 
liquidation  or  arrangement  and  any 
amendments  thereto  described  in  the 
registration  statement  Schedules  (or  similar 
attachments)  to  these  exhibits  shall  not  be 
filed  unless  such  schedules  contain 
information  which  is  material  to  an 
investment  decision  and  which  is  not 
otherwise  disclosed  in  the  agreement  or  the 
registration  statement.  The  plan  filed  shall 
contain  a  list  briefly  identifying  the  contents 
of  all  omitted  schedules,  together  with  an 
agreement  to  fiimish  supplementally  a  copy 
of  any  omitted  schedule  to  the  Commission 
upon  request 

(9)  Escrow  agreements — Any  escrow 
agreement  or  similar  arrangement  which  has 
been  executed  in  connection  with  the 
offering. 

(10)  Consents — (a)  Experts:  The  written 
consent  of  (i)  any  accountant,  engineer, 
geologist  appraiser  or  any  person  whose 
profession  gives  authority  to  a  statement 
made  by  them  and  who  is  named  in  the 
registration  statement  as  having  prepared  or 
certified  any  part  of  the  document  or  is 
named  as  ha>dng  prepared  or  certified  a 
report  or  evaluation  whether  or  not  for  use  in 
connection  with  the  registration  statement; 

(ii)  the  expert  that  authored  any  portion  of  a 
report  quoted  or  summarized  as  such  in  the 
registration  statement  expressly  stating  their 
consent  to  the  use  of  such  quotation  or 
summary;  (iii)  any  persons  who  are 
reference  as  ha^ng  reviewed  or  passed 
upon  any  information  In  the  registration 


II.  Application  of  General  Rules  and 
Regulations 


statement  and  that  such  information  is  being, 
included  on  the  basis  of  their  authority  or  in 
reliance  upon  their  status  as  experts. 

(b)  Ail  written  consents  shall  be  dated  and 
manually  signed. 

(11)  Opinion  re  legality — An  opinion  of 
counsel  as  to  the  legality  of  the  securities 
covered  by  the  Registration  Statement, 
indicating  whether  they  will,  when  sold,  be 
legally  issued,  fully  paid  and  nonassessable, 
and  if  debt  securities,  whether  they  will  be 
binding  obligations  of  the  issuer. 

(12)  Additional  exhibits — Any  additional 
exhibits  which  the  issuer  may  wish  to  file, 
which  shall  be  so  marked  as  to  indicate 
clearly  the  subject  matters  to  which  they 
refer. 

(13)  Form  F-X — Canadian  issuers  eligible 
to  use  this  Form  SB-1  shall  file  a  written 
irrevocable  consent  and  power  of  attorney  on 
Form  F-X. 

Signatures 

In  accordance  with  the  requirements  of  the 
Securities  Act  of  1933,  the  registrant  certifies 
that  it  has  reasonable  grounds  to  believe  that 
it  meets  all  of  the  requirements  of  filing  on 
Form  SB-1  and  authorized  this  registration 
statement  to  be  signed  on  its  behalf  by  the 

undersigned,  in  the  City  of _ _  State  of 

_ ,  on _ _  19 _ 

(Registrant)  - - - 

By  (Signature  and  Title) - 

In  accordance  with  the  requirements  of  the 
Securities  Act  of  1933,  this  registration 
statement  was  signed  by  the  following 
persons  in  the  capacities  and  on  the  dates 
stated. 

(Signature)  - 

(Title) - 

(Date)  .  '  ■ 

Instructions  for  Signatures 

(1)  Who  must  sign:  the  small  business 
issuer,  its  principal  executive  officer  or 
officers,  its  principal  financial  officer,  its 
controller  or  principal  accounting  officer  and 
at  least  the  majority  of  the  board  of  directors 
or  persons  performing  similar  functions.  If  the 
issuer  is  a  limited  partnership  then  the 
general  partner  and  a  majority  of  its  board  of 
directors  if  a  corporation. 

(2)  Beneath  each  signature,  type  or  print  the 
name  of  each  signatory.  Any  person  who 
occupies  more  than  one  of  the  specified 
positions  shall  indicate  each  capacity  in 
which  he  or  she  signs  the  registration 
statement.  See  Rule  402  of  Regulation  C 
concerning  manual  signatures  and  Item  801  of 
Regulation  S-^  concerning  signatures  by 
powers  of  attorney. 

11.  Form  S-2  (§  239.12)  is  amended  by 
adding  Paragraph  D  to  General 
Instruction  II  to  read  as  follows: 

Mole;  The  text  of  Form  S-2  will  not  appear 
in  the  Code  of  Federal  Regulations. 

Form  S-2 


General  Instruction 


D.  A  “small  business  issuer."  defined 
in  Rule  405  (17  CFR  230.405)  that  is 
eligible  to  use  Form  SB-1  and  Form  S-2. 
shall  deliver  its  most  recent  Form  10- 
KSB  in  lieu  of  the  annual  report  to 
security  holders  required  by  Rule  14a-3 
(17  CFR  24ai4a-3l  or  Rule  14c-3  (17 
CFR  240.14C-3]  in  response  to  Item  11(a). 
Issuers  relying  upon  this  General 
Instruction  II.D.  may  respond  to  Item 
11(a)(3)  by  providing  the  financial 
information  required  in  Part  F/S  of  Form 
SB-1  with  respect  to  acquired 
businesses  and  pro  forma  financial 
statements.  Transitional  small  business 
issuers  which  do  not  elect  to  deliver 
their  most  recent  Form  10-KSB,  and 
instead  set  forth  the  disclosure  required 
by  Item  11(b).  shall  refer  to  General 
Instruction  II.C. 

12.  Form  S-4  ((  239.25)  is  amended  by 
adding  Paragraph  4  to  Genera! 
Instruction  D  to  read  as  follows: 

Note:  The  text  of  Form  S-4  will  not  appear 
in  the  Code  of  Federal  Regulations. 


4.  A  "small  business  issuer,"  defined 
in  Rule  405  (17  CFR  230.405)  that  is 
eligible  to  user  Form  SB-1  shall  respond 
to  Part  I.B.  and  l.C.  in  the  following 
manner:  (1)  Registrants  and  Companies 
to  be  Acquired  which  are  eligible  to  use 
Form  SB-1  and  Form  S-2  may  provide 
all  information  required  pursuant  to 
General  Instruction  II.D.  of  Form  S-2: 
and  (2)  Registrants  and  Companies  to  be 
Acquired  which  are  eligible  to  use  Form 
SB-1  shall  provide  the  information 
required  by  that  form. 


13.  The  authority  citation  for  part  240 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77c.  77d.  77g.  77j.  778, 
77eee.  77ggg,  77nnn.  77888. 77ttt.  78c.  78d.  78i. 
78j.  78/.  78tn,  78a.  78o.  78p,  788.  78w.  78x, 
78y/(d).  79q.  79t  80a-2a  808-23,  80a-29,  80a- 
37, 80b-:3,  80b-4  and  80b-ll,  unleas  otherwise 
noted. 

14.  Amend  paragraph  (a)  of  §  240.0-10 
by  replacing  "that,  on  the  last  day  of  its 
most  recent  fiscal  year,  had  assets  of  $5 
million  or  less"  with  "whose  annual 


Form  S-4 

«  •  *  *  « 

General  Instructions 

*  «  *  *  * 

D.  Application  of  General  Rules  and 
Regulations 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 
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revenues  for  its  most  recent  Hscal  year 
were  less  than  $25,000,000  and  who  has 
a  public  float  (the  aggregate  market 
value  of  the  issuer's  outstanding 
securities  held  by  non-afniiates)  of  less 
than  $25,000,000". 

15.  By  revising  the  Note  following  the 
introductory  text  of  paragraph  (b)  of 

§  240.14a-3  to  read  as  follows; 

§  240.14a>3  Information  to  be  furnished  to 
security  hoiders. 

«  *  *  *  * 

(b)  *  *  * 

Note  to  Small  Business  Issuers — A 
“small  business  issuer,”  dehned  under 
Rule  12b-2  of  the  Exchange  Act 
(§  240.12b-2],  shall  refer  to  the 
disclosure  items  in  Regulation  S-B 
{§  228.10  et  seq.  of  this  chapter)  rather 
than  Regulation  S-K  (§  229.10  et  seq.].  If 
there  is  no  comparable  disclosure  item 
in  Regulation  S-B,  a  small  business 
issuer  need  not  provide  the  information 
requested.  A  small  business  issuer  shall 
provide  the  information  in  Item  310(a)  of 
Regulation  S-B  in  lieu  of  the  financial 
information  required  by  Rule  14a-3(b)(l) 
{§  240.14a-3(b)(l)).  Small  business 
issuers  using  the  transitional  small 
business  issuers  disclosure  format  in  the 
filing  of  their  most  recent  annual  report 
on  Form  10-KSB  need  not  provide  the 
information  specified  below.  Rather, 
those  small  business  issuers  shall 
provide  only  the  financial  statements 
required  to  be  filed  in  their  most  recent 
Form  10-KSB. 

*  *  *  «  * 

16.  Amend  §  240.14a-101  by  adding 
Note  G,  an  Instruction  3  after  Item  6,  an 
Instruction  after  paragraph  (a)  of  Item  7, 
an  Instruction  after  paragraph  (b)  of 
Item  7,  a  Special  Instruction  after  the 
Instruction  to  Item  8,  an  Instruction  6  to 
Item  10,  an  Instruction  to  paragraph  (b) 
of  Item  11,  an  Instruction  to  paragraph 
(b)  of  Item  12,  an  Instruction  to 
paragraph  (a)(1)  of  Item  13,  an 
Instruction  to  paragraph  (a)(3)  of  Item 
13,  and  an  Instruction  to  paragraph 
(b)(3)(i)  of  Item  14  to  read  as  follows: 

§  249.148-101  Schedule  14A.  information 
required  in  proxy  statement 

Notes:  *  *  * 

G.  Special  Note  to  Small  Business 
Issuers 

Registrants  and  acquirees  which  meet 
the  definition  of  “small  business  issuer" 
in  Rule  12b-2  of  the  Exchange  Act  and 
filed  their  latest  annual  report  in 
accordance  with  Alternative  2  or 
Alternative  3  under  “Information 
Required  in  Annual  Report  of 
Transitional  Small  Business  Issuers”  in 
Form  10-KSB  shall  refer  to  the  “Special 
Instructions  for  Certain  Small  Business 


Issuers"  which  follow  specific  items  in 
this  Schedule.  If  there  is  no  such  special 
instruction,  small  business  issuers 
should  comply  with  the  disclosure  item 
in  this  schedule,  as  modified  by 
Instruction  F. 

*  *  *  *  « 

Item  6*  *  * 

Instruction 

*  «  *  «  * 

3.  Special  Instruction  for  Certain 
Small  Business  Issuers,  (a)  Small 
business  issuers  which  filed  their  most 
recent  annual  report  on  Form  10-KSB  in 
accordance  with  Alternative  2  under 
“Information  Required  in  Annual  Report 
of  Transitional  Small  Business  Issuers" 
in  that  Form,  shall  respond  to  Questions 
14  and  15  of  that  disclosure  format 
instead  of  paragraph  (d)  of  this  Item. 

(b)  Small  business  issuers  which  filed 
their  most  recent  annual  report  on  Form 
10-KSB  in  accordance  with  Alternative 
3  under  “Information  Required  in 
Annual  Report  of  Transitional  Small 
Business  Issuers"  in  that  Form,  shall 
respond  to  Item  5  of  that  disclosure 
format  instead  of  paragraph  (d)  of  this 
Item. 

***** 

Item  7 

***** 

(a)  *  *  * 

Special  Instruction  for  Certain  Small 
Business  Issuers,  (a)  Small  business 
issuers  which  filed  their  most  recent 
annual  report  on  Form  10-KSB  in 
accordance  with  Alternative  2  under 
“Information  Required  in  Annual  Report 
of  Transitional  Small  Business  Issuers" 
in  that  Form,  shall  respond  to  Questions 
20  of  that  disclosure  format  instead  of 
paragraph  (a)  of  this  Item. 

(b)  Small  business  issuers  which  filed 
their  most  recent  annual  report  on  Form 
10-KSB  in  accordance  with  Alternative 
3  under  “Information  Required  in 
Annual  Report  of  Transitional  Small 
Business  Issuers"  in  that  Form,  shall 
respond  to  Item  3(d)  of  that  disclosure 
format  instead  of  paragraph  (a)  of  this 
Item. 

***** 

(b)  *  *  * 

Special  Instruction  for  Certain  Small 
Business  Issuers,  (a)  Small  business 
issuers  which  filed  their  most  recent 
annual  report  on  Form  10-KSB  in 
accordance  with  Alternative  2  under 
“Information  Required  in  Annual  Report 
of  Transitional  Small  Business  Issuers" 
in  that  Form,  shall  respond  to  Questions 
6-13  and  16  of  that  disclosure  format 
instead  of  paragraph  (b)  of  this  Item. 

(b)  Small  business  issuers  which  filed 
their  most  recent  annual  report  on  Form 


10-KSB  in  accordance  with  Alternative 
3  under  “Information  Required  in 
Annual  Report  of  Transitional  Small 
Business  Issuers”  in  that  Form,  shall 
respond  to  Item  3(a)-(c)  and  Item  6  of 
that  disclosure  format  instead  of 
paragraph  (b)  of  this  Item. 
***** 

Item  8 

***** 

Instruction 

***** 

Special  Instruction  for  Certain  Small 
Business  Issuers,  (a)  Small  business 
issuers  which  filed  their  most  recent 
annual  report  on  Form  10-KSB  in 
accordance  with  Alternative  2  under 
“Information  Required  in  Annual  Report 
of  Transitional  Small  Business  Issuers” 
in  that  Form,  shall  respond  to  Questions 
16-18  of  that  disclosure  format  instead 
of  this  Item,  (b)  Small  business  issuers 
which  filed  their  most  recent  annual 
report  on  Form  10-KSB  in  accordance 
with  Alternative  3  under  “Information 
Required  in  Annual  Report  of 
Transitional  Small  Business  Issuers"  in 
that  Form,  shall  respond  to  Item  4  of  that 
disclosure  format  instead  of  this  Item. 
***** 

Item  10 

***** 

Instructions 

*  *  *  •  *  * 

6.  Special  Instruction  for  Certain 
Small  Business  Issuers,  (a)  Small 
business  issuers  which  filed  their  most 
recent  annual  report  on  Form  10-KSB  in 
accordance  with  Alternative  2  under 
“Information  Required  in  Annual 
Reports  of  Transitional  Small  Business 
Issuers"  in  that  Form,  shall  respond  to 
Questions  17(c),  18  and  19  of  that 
disclosure  format  instead  of  this  Item. 

(b)  Small  business  issuers  which  filed 
their  most  recent  annual  report  on  Form 
10-KSB  in  accordance  with  Alternative 
3  under  “Information  Required  in 
Annual  Report  of  Transitional  Small 
Business  Issuers"  in  that  Form,  shall 
respond  to  Item  4  of  that  disclosure 
format  instead  of  this  Item. 
***** 

Item  11 

***** 

(b) 

***** 

Special  Instruction  for  Certain  Small 
Business  Issuers,  (a)  Small  business 
issuers  which  filed  their  most  recent 
annual  report  on  Form  10-KSB  in 
accordance  with  “Information  Required 
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in  Annual  Report  of  Transitional  Small 
Business  Issuers"  need  not  respond  to 
this  paragraph  (b). 

***** 

Item  12 

***** 

(b) 

*  *  *  *  *  * 

Special  Instruction  for  Certain  Small 
Business  Issuers,  (a)  Small  business 
issuers  which  filed  their  most  recent 
annual  report  on  Form  10-KSB  in 
accordance  with  “Information  Required 
in  Annual  Report  of  Transitional  Small 
Business  Issuers”  need  not  respond  to 
this  paragraph  (b). 

***** 

Item  13 

***** 

(a) 

***** 

(1) 

***** 

Special  Instruction  for  Certain  Small 
Business  Issuers.  Small  business  issuers 
which  filed  their  most  recent  annual 
report  on  Form  10-KSB  in  accordance 
with  "Information  Required  in  Annual 
Report  of  Transitional  Small  Business 
Issuers”  shall  provide  the  information 
required  by  part  F/S  of  that  Form, 
instead  of  this  paragraph. 
***** 

(3) 

***** 

Special  Instruction  for  Certain  Small 
Business  Issuers,  (a)  Small  business 
issuers  which  filed  their  most  recent 
annual  report  on  Form  10-KSB  in 
accordance  with  Alternative  2  under 
"Information  Required  in  Annual  Report 
of  Transitional  Small  Business  Issuers” 
in  that  Form  shall  respond  to  Questions 
4  and  22-25  of  that  disclosure  format 
instead  of  this  paragraph. 

(b)  Small  business  issuers  which  filed 
their  most  recent  annual  report  on  Form 
10-KSB  in  accordance  with  Alternative 
3  under  "Information  Required  in 
Annual  Report  of  Transitional  Small 
Business  Issuers”  in  that  Form  shall 
respond  to  Item  1(a)(3)  of  that  disclosure 
format  instead  of  this  paragraph. 


Item  14 

*  * 


(b) 

* 

(3)(i) 


*  * 


accordance  with  Alternative  2  under 
“Information  Required  in  Annual  Report 
of  Transitional  Small  Business  Issuers” 
in  that  Form  shall  respond  to  Questions 

2  and  3  of  that  disclosure  format  instead 
of  paragraphs  (b)(3)(i)(A)  and  (b)(3)(i)(B) 
of  this  Item.  These  issuers  may  also 
respond  to  questions  4  and  22-25  of  that 
disclosure  format  instead  of  paragraph 
(b)(3)(i)(H)  of  this  Item. 

(b)  Small  business  issuers  which  filed 
their  most  recent  annual  report  on  Form 
10-KSB  in  accordance  with  Alternative 

3  under  "Information  Required  in 
Annual  Report  of  Transitional  Small 
Business  Issuers”  in  that  Form  shall 
respond  to  Items  1  and  2  of  that 
disclosure  format  instead  of  paragraphs 
(b)(3)(i)(A)  and  (b)(3)(i)(B)  of  this  Item. 
These  issuers  may  also  respond  to  Item 
1(a)(3)  of  that  disclosure  format  instead 
of  paragraph  (b)(3)(i)(H)  of  this  Item. 

17.  By  adding  the  following  Note  after 
paragraph  (a)(2)  of  §  240.14c-3  to  read 
as  follows; 

§  240.14C-3  Annual  Report  to  be 
Furnished  Security  Holders. 

(a)  ‘  * 

(2)*  *  * 

Note  to  Small  Business  Issuers — In 
responding  to  the  disclosure  items  under 
paragraph  (b)  of  Rule  14a-3.  (§  240.14a-3 
of  this  chapter)  a  "small  business 
issuer,”  defined  under  Rule  12b-2  of  the 
Exchange  Act  (§  240.12b-2),  shall  refer 
to  the  disclosure  items  in  Regulation  S-B 
(§  228.10  et  seq.  of  this  chapter)  rather 
than  Regulation  S-K  (§  229.10  et  seq.).  If 
there  is  no  comparable  disclosure  item 
in  Regulation  S-B,  a  small  business 
issuer  need  not  provide  the  information 
requested.  A  small  business  issuer  shall 
provide  the  information  in  Item  310(a)  of 
Regulation  S-B  in  lieu  of  the  financial 
information  required  by  Rule  14a-3(b)(l) 
(§  240.14a-3(b)(l)).  Small  business 
issuers  using  the  transitional  small 
business  issuers  disclosure  format  in  the 
filing  of  their  most  recent  annual  report 
on  Form  10-KSB  need  not  provide  the 
information  required  by  paragraph  (b)  of 
Rule  14a-3.  Rather,  those  small  business 
issuers  shall  provide  only  the  financial 
statements  required  to  be  filed  in  their 
most  recent  Form  10-4CSB. 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

17a.  The  authority  for  Part  249 
continues  to  read  as  follows: 


18.  By  adding  General  Instruction  E  to 
Form  10-SB  [§  249.210b]  to  read  as 
follows; 

Form  10-SB 

***** 

General  Instructions 

***** 

E.  Alternative  Disclosure  Formats 

Small  business  issuers  which  were  not 
previously  subject  to  the  reporting 
requirements  of  section  13  or  15(d)  of  the 
Exchange  Act  may  elect  any  one  of  the 
three  alternative  disclosure  models  of 
part  I.  Regardless  of  the  disclosure 
model  used,  all  registrants  shall  also 
complete  parts  II  and  III,  and  provide 
the  financial  statements  required  by  part 
F/S. 

19.  By  removing  Items  1  through  15 
under  “Information  Required  in 
Registration  Statement”  of  Form  10-SB 
[17  CFR  249.210b]. 

20.  By  adding  part  1;  part  II;  part  F/S 
and  Part  III  after  “Information  Required 
in  Registration  Statement”  of  Form  10- • 
SB  [17  CFR  249.210b]: 

Form  10-SB 

***** 

Information  Required  in  Registration 
Statement 

Part  I 

Alternative  1 

Any  issuer  may  elect  to  provide  the 
following  information. 

Item  1.  Description  of  Business 
Furnish  the  information  required  by  Item 

101  of  Regulation  S-B. 

Item  2.  Management’s  Discussion  and 
Analysis  or  Plan  of  Operation 
Furnish  the  information  required  by  Item 
303  of  Regulation  S-B. 

Item  3.  Description  of  Property 
Furnish  the  information  required  by  Item 

102  of  Regulation  S-B. 

Item  4.  Security  Ownership  of  Certain 
Beneficial  Owners  and  Management 
Furnish  the  information  required  by  Item 
403  of  Regulation  S-B. 

Item  5.  Directors,  Executive  Officers, 
Promoters  and  Control  Persons 
Furnish  the  information  required  by  Item 

401  of  Regulation  S-B. 

Item  ft  Executive  Compensation 
Furnish  the  information  required  by  Item 

402  of  Regulation  S-B. 


Special  Instruction  for  Certain  Small 
Business  Issuers,  (a)  Small  business 
issuers  which  filed  their  most  recent 
annual  report  on  Form  10-KSB  in 


Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted. 

Note:  The  following  forms  will  not  appear 
in  the  Code  of  Federal  Regulations. 


Item  7.  Certain  Relationships  and  Related 
Transactians 

Furnish  the  information  required  by  Item 
404  of  Regulation  S-B. 
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Item  8.  Description  of  Securities 

Furnish  the  information  required  by  Item 
202  of  Regulation  S-B. 

Alternative  2 

Corporate  issuers  may  elect  to  provide  the 
following  information. 

General  Instructions: 

Each  question  in  each  paragraph  of  this 
part  shall  be  responded  to:  and  each  question 
and  any  notes,  but  not  any  instructions 
thereto,  shall  be  restated  in  its  entirety.  If  the 
question  or  series  of  questions  is 
inapplicable,  so  state.  If  the  space  provided 
in  the  format  is  insufficient,  additional  space 
should  be  created  by  cutting  and  pasting  the 
format  to  add  more  lines. 

Be  very  careful  and  precise  in  answering 
all  questions.  Give  full  and  complete  answers 
so  that  they  are  not  misleading  under  the 
circumstances  involved.  Do  not  discuss  any 
future  performance  or  other  anticipated  event 
unless  you  have  a  reasonable  basis  to  believe 
that  it  will  actually  occur  within  the 
foreseeable  future.  If  any  answer  requiring 
significant  information  is  materially 
inaccurate,  incomplete  or  misleading,  the 
Company,  its  management  and  principal 
shareholders  may  have  liability  to  investors. 
Appropriate  diligence  should  be  exercised  to 
determine  that  no  such  inaccuracy  or 
incompleteness  has  occurred. 

The  Company 

1.  Exact  corporate  name:  - 

State  and  date  of  incorporation: - 


of  suppliers  for  essential  raw  materials, 
energy  or  other  items,  describe.  Describe  any 
major  existing  supply  contracts. 


(c)  Describe  the  industry  in  which  the 
Company  is  selling  or  expects  to  sell  its 
products  or  services  and,  where  applicable, 
any  recognized  trends  within  that  industry. 
Describe  that  part  of  the  industry  and  the 
geographic  area  in  which  the  business 
competes  or  will  compete. 

Indicate  whether  competition  is  or  is 
expected  to  be  by  price,  service,  or  other 
basis.  Indicate  (by  attached  table  if 
appropriate]  the  current  or  anticipated  prices 
or  price  ranges  for  the  Company's  products  or 
services,  or  the  formula  for  determining 
prices,  and  how  these  prices  compare  with 
those  of  competitors’  products  or  services, 
including  a  description  of  any  variations  in 
product  or  service  features.  Name  the 
principal  competitors  that  the  Company  has 
or  expects  to  have  in  its  area  of  competition. 
Indicate  the  relative  size  and  Bnancial  and 
market  strengths  of  the  Company's 
competitors  in  the  area  of  competition  in 
which  the  Company  is  or  will  be  operating. 
State  why  the  Company  believes  it  can 
effectively  compete  with  these  and  other 
companies  in  its  area  of  competition. 


Street  address  of  principal  office: 


Company  Telephone  Number:  ( _ ) 

Fiscal  year.  - 

(month)  (day) 

Person(s)  to  contact  at  Company  with 
respect  to  offering: 


Telephone  Number  (if  different  from 
above):  ( _ ) _ 

Business  and  Properties 

2.  With  respect  to  the  business  of  the 
Company  and  its  properties; 

(a)  Describe  in  detail  what  business  the 
Company  does  and  proposes  to  do,  including 
what  products  or  goods  are  or  will  be 
produced  or  ser\'ices  that  are  or  will  be 
rendered. 


(b)  Describe  how  these  products  or  services 
are  to  be  produced  or  rendered  and  how  and 
when  the  Company  intends  to  carry  out  its 
activities.  If  the  Company  plans  to  offer  a 
new  product(s],  state  the  present  stage  of 
development,  including  whether  or  not  a 
working  prototype(s]  is  in  existence.  Indicate 
if  completion  of  development  of  the  product 
would  require  a  material  amount  of  the 
resources  of  the  Company,  and  the  estimated 
amount.  If  the  Company  is  or  is  expected  to 
be  dependent  upon  one  or  a  limited  number 


Note:  Because  this  registration  statement 
focuses  primarily  on  details  concerning  the 
Company  rather  than  the  industry  in  which 
the  Company  operates  or  will  operate, 
potential  investors  may  wish  to  conduct  their 
own  separate  investigation  of  the  Company's 
industry  to  obtain  broader  insight  in 
assessing  the  Company’s  prospects. 

(d)  Describe  specifically  the  marketing 
strategies  the  Company  is  employing  or  will 
employ  in  penetrating  its  market  or  in 
developing  a  new  market.  Set  forth  in 
response  to  Question  4  below  the  timing  and 
size  of  the  results  of  this  effort  which  will  be 
necessary  in  order  for  the  Company  to  be 
profitable.  Indicate  how  and  by  whom  its 
products  or  services  are  or  will  be  marketed 
(such  as  by  advertising,  personal  contact  by 
sales  representatives,  etc.),  how  its  marketing 
structure  operates  or  will  operate  and  the 
basis  of  its  marketing  approach,  including 
any  market  studies.  Name  any  customers  that 
account  for,  or  based  upon  existing  orders 
will  account  for  a  major  portion  (20%  or 
more]  of  the  Company’s  sales.  Describe  any 
major  existing  sales  contracts. 


(e)  State  the  backlog  of  written  firm  orders 
for  products  and/or  services  as  of  a  recent 
date  (within  the  last  90  days]  and  compare  it 
with  the  backlog  of  a  year  ago  from  that  date. 
As  of: _ / - / - 

$ - 

(a  recent  date) 

As  of: _ / _ / _ 

$ - 

(one  year  earlier) 

Explain  the  reason  for  significant 
variations  between  the  two  figures,  if  any. 
Indicate  what  types  and  amounts  of  orders 
are  included  in  the  backlog  fgures.  State  the 
size  of  typical  orders.  If  the  Company's  sales 
are  seasonal  or  cyclical,  explain. 


(f)  State  the  number  of  the  Company’s 
present  employees  and  the  number  of 
employees  it  anticipates  it  will  have  within 
the  next  12  months.  Also,  indicate  the  number 
by  type  of  employee  (i.e.,  clerical,  operations, 
administrative,  etc.)  the  Company  will  use, 
whether  or  not  any  of  them  are  subject  to 
collective  bargaining  agreements,  and  the 
expiration  date(s]  of  any  collective 
bargaining  agreement(s).  If  the  Company's 
employees  are  on  strike,  or  have  been  in  the 
past  three  years,  or  are  threatening  to  strike, 
describe  the  dispute.  Indicate  any 
supplemental  benefits  or  incentive 
arrangements  the  Company  has  or  will  have 
with  its  employees. 


(g)  Describe  generally  the  principal 
properties  (such  as  real  estate,  plant  and 
equipment,  patents,  etc.)  that  the  Company 
owns,  indicating  also  what  properties  it 
leases  and  a  summary  of  the  terms  under 
those  leases,  including  the  amount  of 
payments,  expiration  dates  and  the  terms  of 
any  renewal  options.  Indicate  what 
properties  the  Company  intends  to  acquire  in 
the  immediate  future,  the  cost  of  such 
acquisitions  and  the  sources  of  financing  it 
expects  to  use  in  obtaining  these  properties, 
whether  by  purchase,  lease  or  otherwise. 
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(h)  Indicate  the  extent  to  which  the 
Company's  operations  depend  or  are 
expected  to  depend  upon  patents,  copyrights, 
trade  secrets,  Imow-how  or  other  proprietary 
information  and  the  steps  undertaken  to 
secure  and  protect  this  intellectual  property, 
including  any  use  of  confidentiality 
agreements,  covenants-not-to-compete  and 
the  like.  Summarize  the  principal  terms  and 
expiration  dates  of  any  signiHcant  license 
agreements.  Indicate  the  amounts  expended 
by  the  Company  for  research  and 
development  during  the  last  fiscal  year,  the 
amount  expected  to  be  spent  this  year  and 
what  percentage  of  revenues  research  and 
development  expenditures  were  for  the  last 
fiscal  year. 


(i)  If  the  Company's  business,  products,  or 
properties  are  subject  to  material  regulation 
(including  environmental  regulation]  by 
federal,  state,  or  local  governmental  agencies, 
indicate  the  nature  and  extent  of  regulation 
and  its  effects  or  potential  effects  upon  the 
Company. 


(I)  State  the  names  of  any  subsidiaries  of 
the  Company,  their  business  purposes  and 
ownership,  and  indicate  which  are  included 
in  the  Financial  Statements  attached  hereto. 
If  not  included,  or  if  included  but  not 
consolidated,  please  explain. 


any  pending  or  anticipated  mergers, 
acquisitions,  spin-offs  or  recapitalizations.  If 
the  Company  has  recently  undergone  a  stock 
split,  stock  dividend  or  recapitalization  in 
anticipation  of  this  offering,  describe  (and 
adjust  historical  per  share  figures  elsewhere 
in  this  registration  statement  accordingly). 


3.  (a)  If  the  Company  was  not  profitable 
during  its  last  fiscal  year,  list  below  in 
chronological  order  the  events  which  in 
management's  opinion  must  or  should  occur 
or  the  milestones  which  in  management's 
opinion  the  Company  must  or  should  reach  in 
order  for  the  Company  to  become  profitable, 
and  indicate  the  expected  manner  of 
occurrence  or  the  expected  method  by  which 
the  Company  will  achieve  the  milestones. 


Event  or 
milestone 

Expected 
manner  of 
occurrence  or 
method  of 
achievement 

Date  or  number 
of  months  after 
receipt  of 
proceeds  when 
should  be 
accomplished 

(1) . 

(2) . 

(3) . 

(4) . 

(5) . 

(b)  State  the  probable  consequences  to  the 
Company  of  delays  in  achieving  each  of  the 
events  or  milestones  within  the  above  time 
schedule,  and  particularly  the  effect  of  any 
delays  upon  the  Company's  liquidity  in  view 
of  the  Company's  then  anticipated  level  of 
operating  costs.  (See  Question  No.  4} 


(k)  Summarize  the  material  events  in  the 
development  of  the  Company  (including  any 
material  mergers  or  acquisitions)  during  the 
past  five  years,  or  for  whatever  lesser  period 
the  Company  has  been  in  existence.  Discuss 


Note;  After  reviewing  the  nature  and  timing 
of  each  event  or  milestone,  potential 
investors  should  reflect  upon  whether 
achievement  of  each  within  the  estimated 
time  frame  is  realistic  and  should  assess  the 
consequences  of  delays  or  failure  of 
achievement  in  making  an  investment 
decision. 

Instruction:  The  inquiries  under  Business 
and  Properties  elicit  information  concerning 
the  nature  of  the  business  of  the  Company 
and  its  properties.  Make  clear  what  aspects 
of  the  business  are  presently  in  operation  and 
what  aspects  are  planned  to  be  in  operation 
in  the  future.  The  description  of  principal 
properties  should  provide  information  which 
will  reasonably  inform  investors  as  to  the 


suitability,  adequacy,  productive  capacity 
and  extent  of  utilization  of  the  facilities  used 
in  the  enterprise.  Detailed  descriptions  of  the 
physical  characteristics  of  the  individual 
properties  or  legal  descriptions  by  metes  and 
bounds  are  not  required  and  should  not  be 
given. 

As  to  Question  3,  if  more  than  five  events 
or  milestones  exist,  add  additional  lines  as 
necessary.  A  "milestone"  is  a  significant 
point  in  the  Company's  development  or  an 
obstacle  which  the  Company  must  overcome 
in  order  to  become  profitable. 

4.  Indicate  whether  the  Company  is  having 
or  anticipates  having  within  the  next  12 
months  any  cash  flow  or  liquidity  problems 
and  whether  or  not  it  is  in  default  or  in 
breach  of  any  note,  loan,  lease  or  other 
indebtedness  or  financing  arrangement 
requiring  the  Company  to  make  payments. 
Indicate  if  a  significant  amount  of  the 
Company's  trade  payables  have  not  been 
paid  within  the  stated  trade  term.  State 
whether  the  Company  is  subject  to  any 
unsatisfied  judgments,  liens  or  settlement 
obligations  and  the  amounts  thereof.  Indicate 
the  Company's  plans  to  resolve  any  such 
problems. 


Description  of  Securities 

5.  The  securities  being  registered  on  this 
Form  10-SB  are: 

[  ]  Common  Stock 
[  )  Preferred  or  Preference  Stock 
[  j  Notes  or  Debentures 
[  j  Units  of  two  or  more  types  of  securities 

composed  of: _ 

[  )  Other _ 


6.  These  securities  have: 

Yes  No 

[  ]  [  )  Cumulative  voting  rights 
[  j  [  J  Other  special  voting  rights 
[  j  [  j  Preemptive  rights  to  purchase  in 
new  issues  of  shares 
{  ]  (  j  Preference  as  to  dividends  or 
interest 

[  ]  [  J  Preference  upon  liquidation 
[  j  (  )  Other  special  rights  or  preferences 
(specify): - 

Explain: - - 


7.  Are  the  securities  convertible?  [  j 
Yes  [  ]  No 

If  so,  state  conversion  price  or 
formula: _ 

Date  when  conversion  becomes  effective: 
- / - / - 
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Date  when  conversion  expires: - / 

- / - 

S;.  (ai  tt  scenntiM  an  notes  or  other  types  ' 
ofi  debt  securitiesc 

(1)  What  m  the' intemt  rate? - % 

IE  interest  cate  is  variable  or  multiple  rates, 
describe: _ 


(2),  What  ia  the  maturity  date? 


ii  serial  maturity  dates,  describe: 


t1.  Current  amount  of  assets  available  for 
payment  of  dividends  if  deficit  must  be  first 
made  up.  show  dbfieit  in  parenthesis); 

$ _ _ 

Dividends.  Distributions  and  Redemptions 
12.  If  the  Company  has  within  the  last  five 
years  paid  dividends,  made  distributions 
upon  its  stock  or  redeemed  any  securities, 
explain  how  much  and  when: 


Education  (degrees,  schools,  and  dates): 


Also  a  Director  of  the  Company?  ] 
Yes  1  1  No. 

Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  lesa  than,  full  time: 


(3)  Is  there  a  mandatory  sinking  fund? 

1  1  Yes  t  I  Ntt  _  _ 

Describe;  - 

_ _  15.  Chief  Financial  Officer  ntle: 


(4)  Is  therea  tmat  indenture?  f  ]  Yes 
]  No 

ame.  address  and  telephone  number  of 
Trustee: - 


(5)  Are  the  securities  callable  orsubfect  to 
redemption?  I  1  Yes  |  ]  No 
Descrioe,  including  redemption  prices: - 


(6)  Are  the  securities  collateralized  by  real 
or  personal  property? 

(  1  Yes  [  j  No  Describe:  - 


Officers  and  Key  Personnel  of  the  Company 


13.  Chief  Executive  Officer 

Title: _ 

Name: _ 


Telephone  Nb-.:  (  )■ _ - _ 

Name  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Name: _ Age: 

Office  Street  Address: 


Telephone  No.:  (,  ) _ _ 

Names  of  employers,  titles  and  dates  of 
positiona  held  during  pact  five  years  with  an 
indication  of  job.  responsibilities. 


(7)  If  these  securities  are  subordinated  in  — — - 

ri^t  of  payment  of  tntenat  or  principal,  Education  (degrees,  schools,  and  dates): 

explain  the  terms  of  such  subordination.  _ 


Education  (degrees,  schools,  and  dates):  - 


Hew  much  currently  outstanding^ 
indebtedness  of  the  Company  is  senior  to  the 
securities  in  right  of  payment  of  interest  or 
principal?  $ 

How  much  indebtedness  shares  in  right  of 
payment  on  an  equivalent  (pari  passu)  basis? 

$ _ 

How  much  indebtedness  is  junior 

(subordinated]  to  the  securities?  $ _ 

0.  If  securities  an  Preference  or  Preferred 
stock: 

Are  unpaid  dividends  cumulative? 

(  1  Yes  I  1  No 

Are  securities  caliable?  [  )  Yes  ^  ]  No 
Explain:  - - 


Also  a  Director  of  the  Compaay  (  ]; 
Yes  (  1  No 

Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  less  than  full  time: 


14.  Chief  Operating  OfHcer 

Title: _ 

Name: _ 

Age: - 

Office  Street  Address:  - 


Also  a  Director  of  the  Company?  (  ] 
Yes  (  ]  No. 

Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  less  than  full  time: 


16.  Other  Key  Personnel: 

(A)  Name: _ 

Age: - 

Title: _ 

Office  Street  Address:  — 


Note:  Include  as  an  exhibit  to  this 
registration  statement  copies  or  a  summary  of 
the  charter,  bylaw  or  contractual  provision  or 
document  that  gives  rise  to  the  rights  of 
holders  of  Preferred  or  Preference  Stock, 
notes  or  othersecurities  being  offered. 

10.  If  securities  are  capital  stock  of  any 
type,  indicate  restrictions  on  dividends  under 
loan  or  other  financing  arrangements  or 
otherwise: 


Telephone  No.:  (  ) _ - _ 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Telephone  No.:  (  ) - - 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 
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Education  (degrees,  schools,  and  dates): 


Also  a  Director  of  the  Company?  (  J 
Yes-I  )  No 

Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  less  than  full  time: 


employees,  independent  contractors, 
consultants  or  otherwise. 


Directors  of  the  Company 

17.  Number  of  Directors: _ If  Directors 

are  not  elected  annually,  or  are  elected  under 
a  voting  trust  or  other  arrangement,  explain: 


.  Telephone  No.;  ( _ ) _ - _ 

Names  of  employers,  titles  and  dates  of 
If  Directors  positions  held  during  past  five  years  with  an 
>cted  under  indication  of  job  responsibilities. 


(B)  Name: _ 

Title: _ 

Office  Street  Address; 


Telephone  No.;  (  ) _ - _ 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


18.  Information  concerning  outside  or  other 
Directors  (i.e.  those  not  described  above): 

(A)  Name: - 

Age:  - ^ - 

Office  Street  Address: 


Telephone  No.: _ _ 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Education  (degrees,  schools,  and  dates): 


19.  (a)  Have  any  of  the  Officers  or  Directors 
ever  worked  for  or  managed  a  company 
(including  a  separate  subsidiary  or  division  of 
a  larger  enterprise)  in  the  same  business  as 
the  Company?  (  ]  Yes  (  )  No 
Explain: 


Education  (degrees,  schools,  and  dates); 


Also  a  Director  of  the  Company?  (  ) 
Yes  (  ]  No 

Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  less  than  full  time: 


Education  (degrees,  schools,  and  dates): 


(B)  name : - 

Age:  - 

Office  Street  Address: 


(b)  If  any  of  the  Officers.  Directors  or  other 
key  personnel  have  ever  worked  for  or 
managed  a  company  in  the  same  business  or 
industry  as  the  Company  or  in  a  related 
business  or  industry,  describe  what 
precautions,  if  any,  (including  the  obtaining 
of  releases  or  consents  from  prior  employers) 
have  been  taken  to  preclude  claims  by  prior 
employers  for  conversion  or  theft  of  trade 
secrets,  know-how  or  other  proprietary 
information. 


Instruction:  The  term  “Chief  Executive 
Officer"  means  the  officer  of  the  Company 
who  has  been  delegated  final  authority  by  the 
board  of  directors  to  direct  all  aspects  of  the 
Company's  affairs.  The  term  “Chief 
Operating  Officer"  means  the  officer  in 
charge  of  the  actual  day-to-day  operations  of 
the  Company's  business.  The  term  “Chief 
Financial  Officer"  means  the  officer  having 
accounting  skills  who  is  primarily  in  charge 
of  assuring  that  the  Company's  financial 
books  and  records  are  properly  kept  and 
maintained  and  hnancial  statements 
prepared. 

The  term  “key  personnel"  means  persons 
such  as  vice  presidents,  production 
managers,  sales  managers,  or  research 
scientists  and  similar  persons,  who  are  not 
included  above,  but  who  make  or  are 
expected  to  make  significant  contributions  to 
the  business  of  the  Company,  whether  as 


Telephone  No.;  (_ _ } _ _ 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


(c)  If  the  Company  has  never  conducted 
operations  or  is  otherwise  in  the  development 
stage,  indicate  whether  any  of  the  Officers  or 
Directors  has  ever  managed  any  other 
company  in  the  start-up  or  development  stage 
and  describe  the  circumstances,  including 
relevant  dates. 


Education  (degrees,  schools,  and  dates);  - 

(C)  Name: - 

Age:  - 

Office  Street  Address: 


(d)  If  any  of  the  Company's  key  personnel 
are  not  employees  but  are  consultants  or 
other  independent  contractors,  state  the 
details  of  their  engagement  by  the  Company. 


! 
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Cas^  !  Other 


Total; . 1  $  $ 

Directors  as  a  group  | 

(rtuinber  of  persons  |  | 


(b)  If  remuneration  is  expected  to  change 
or  has  been  unpaid  in  prior  years,  explain; 


(c)  If  Any  employment  agreements  exist  or 
are  contemplated,  describe: 


25.(a]  Number  of  shares  subject  to  issuance 
under  presently  outstanding  stock  purchase 
agreements,  stock  options,  warrants  or  rights; 

_ shares  t _ %  of  total  shares  to  be 

outstanding  after  the  oompletion  of  the 
offering  if  all  securities  sold,  assuming 
exerdae  of  optioiu  and  conversion  of 
convertible  securities).  Indicate  which  have 
been  approved  by  shareholders.  State  the 
expiration  dates,  exercise  prices  and  other 
basic  terms  for  these  securities; 


(b)  Number  of  common  shares  subject  to 
issuance  under  extsting  stock  purchase  or 
option  plans  but  not  yet  covered  by 
outstanding  purchase  agreements,  options  or 

warrants: _ shares. 

.(c)  Describe  the  extent  to  which  future 
stock  purchase  agreements,  stock  options, 
warrants  or  rights  must  be  approved  by 
shareholders. 


26.  If  the  business  is  highly  dependent  on 
the  services  of  certain  key  personnel, 
describe  any  arrangements  to  assure  that 
these  persons  will  remain  widi  the  Company 
and  not  compete  upon  any  termination: 

Note:  After  reviewing  the  above,  potential 
investors  khoold  consider  whethm-  or  not  the 
compensation  to  managemmit  and  other  key 


personnel  directly  or  indirectly,  is  reasonable 
in  view  of  the  present  stage  of  the  Company's 
devehspntoit. 

Instruction:  For  purposes  of  Question  Z3(b), 
a  person  directly  or  indiFectly  controls  an 
entity  if  he  is  part  of  the  group  that  directs  or 
is  able  to  direct  the  entity’s  activities  or 
affatrs.  A  person  Is  t]rpically  a  member  of  a 
control  group  if  he  is  an  officer,  director, 
general  partner,  trustee  or  beneficial  owner 
of  a  10%  or  greater  interest  in  the  entity.  In 
Question  24,  the  term  “Cash"  should  indtcat^' 
salary,  bonus,  considtmg  fees,  non- 
accountable  expense  accounts  and  the  like.- 
The  column  captioned  “Other"  should 
include  die  value  of  any  options  or  securities 
given,  any  annuity,  pension  or  retirement 
benefits,  boous  or  profit-sharing  plans,  and 
personal  benefits  (club  memberships, 
company  cars,  insurance  benefits  not 
generally  available  to  employees,  etc.).  The 
nature  of  these  benefits  should  be  explained 
in  a  footnote  to  this  column. 

Utigatiou 

27.  Describe  any  past,  pending  or 
threatened  litigation  or  administrative  action 
which  has  had  or  may  have  a  material  effect 
upon  the  Company’s  business,  financial 
condition,  or  operations,  induding  any 
litigation  or  action  involving  the  Company's 
Officers,  Directors  or  other  key  personnel. 
State  the  names  of  die  principal  parties,  the 
nature  and  current  status  of  the  matters,  and 
amounts  involved.  Give  an  evaluafion  by 
management  or  counsel,  to  the  extent 
feasible,  of  the  merits  of  the  proceedings  or 
litigation  and  the  potential  impact  on  the 
Company's  business,  financial  condition,  or 
operations. 


Miscellaneoiis  Factors 
26.  Deaoribc  any  other  material  factors, 
either  adverse  or  Favorable,  that  will  or  could 
affect  the  Company  or  its  business  (for 
example,  discuss  any  defaults  under  major 
contracts,  any  Ineach  of  bylaw  provisions, 
etc.)  DT  wlridi  are  necessary  to  make  any 
other  information  in  diis  registration 
statement  not  misleading  or  incomplete. 


Management’s  Discussion  aad  Analysis  of 
Certain  ilelevafit  Factors 
26.  If  the  Company’s  financial  statements 
show  losses  from  operations,  explain  the 
causes  undeifykig  these  losses  and  what 
steps  the  Company  has  taken  or  is  taking  to 
address  these  causes. 


30.  Describe  any  trends  hi  the  Company's 
historical  operating  results,  indicate  any 
changes  now  occurring  in  the  underlying 
economics  of  the  industry  or  the  Company's 
business  which,  in  die  opinion  of 
Management,  will  have  a  significant  impact 
(either  favorable  or  adverse)  upon  the 
Company’s  results  of  operations  within  the 
next  12  months,  and  give  a  rough  estimate  of 
the  probable  extent  of  the  impact,  if  possible. 


31.  If  the  Company  sells  a  product  or 
products  and  has  had  significant  sales  during 
its  last  fiscal  year,  state  the  existing  gross 
margin  (net  sales  less  cost  of  such  sales  as 
presented  in  accordance  with  generally 
accepted  accounting  principles)  as  a 
percentage  of  sales  for  the  last  fiscal  year: 

_ %.  What  is  the  anticipated  gross  margin 

for  next  year  of  operations?  Approximately 

_ %.  If  this  is  expected  to  change,  explam. 

Also,  if  reasonably  current  gross  margin 
figures  are  available  for  the  industry,  indioate 
these  figures  and  the  source  or  sources  from 
which  they  are  obtained. 


32.  Foreign  sales  as  a  percent  of  total  sales 

for  last  fiscal  yean _ %.  Domestic 

government  sales  -as  a  percent  of  total 

domestic  sales  for  last  fiscal  yean - %. 

Explain  the  aatm^  of  these  sales,  including 
any  anticipated  changes: 


Ahemative  3 

Any  issuer  may  elect  to  provide  the 
following  information. 

/tem  i.  Description  of  Business 

(a)  Narrative  description  of  business. 

(1)  Describe  the  business  done  and 
intended  to  be  done  by  the  Issuer  and  its 
subsidiaries  and  the  general  development  of 
the  business  during  tbe  past  five  years  or 
such  shorter  period  as  the  issuer  may  have 
been  in  business.  Such  description  should 
include,  but  not  be  limited  to.  e  discussion  of 
the  following  factors  if  such  factors  are 
material  to  an  understanding  of  the  issuer’s 
business: 

(i)  Tbe  principal  tModocts  produced  and 
services  tendered  and  the  principal  markets 
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for  and  method  of  distribution  of  such 
products  and  services. 

(ii)  The  status  of  a  product  or  service  if  the 
issuer  has  made  public  information  about  a 
new  product  or  service  which  would  require 
the  investment  of  a  material  amount  of  the 
assets  of  the  issuer  or  is  otherwise  material. 

(iii)  The  estimated  amount  spent  during 
each  of  the  last  two  Hscal  years  on  company- 
sponsored  research  and  development 
activities  determined  in  accordance  with 
generally  accepted  accounting  principles.  In 
addition,  state  the  estimated  dollar  amount 
spent  during  each  of  such  years  on  material 
customer-sponsored  research  activities 
relating  to  the  development  of  new  products, 
services  or  techniques  or  the  improvement  of 
existing  products,  services  or  techniques. 

(iv)  Tlie  number  of  persons  employed  by 
the  issuer,  indicating  the  number  employed 
full  time. 

(v)  The  material  effects  that  compliance 
with  Federal,  State  and  local  provisions 
which  have  been  enacted  or  adopted 
regulating  the  discharge  of  materials  into  the 
environment,  may  have  upon  the  capital 
expenditures,  earnings  and  competitive 
position  of  the  issuer  and  its  subsidiaries. 

The  issuer  shall  disclose  any  material 
estimated  capital  expenditiues  for 
environmental  control  facilities  for  the 
remainder  of  its  current  fiscal  year  and  for 
such  further  periods  as  the  issuer  may  deem 
material. 

(2)  The  issuer  should  also  describe  those 
distinctive  or  special  characteristics  of  the 
issuer's  operation  or  industry  which  may 
have  a  material  impact  upon  the  issuer's 
future  hnancial  performance.  Examples  of 
actors  which  might  be  discussed  include 
dependence  on  one  or  a  few  major  customers 
or  suppliers  (including  suppliers  of  raw 
materials  or  Enancing],  existing  or  probable 
governmental  regulation,  material  terms  of 
and/or  expiration  of  material  labor  contracts 
or  patents,  trademarks,  licenses,  franchises, 
concessions  or  royalty  agreements,  unusual 
competitive  conditions  in  the  industry, 
cyclicality  of  the  industry  and  anticipated 
raw  material  or  energy  shortages  to  the 
extent  management  may  not  able  to 
secure  a  continuing  source  of  supply. 

(3)  Issuers  (including  predecessors]  which 
have  not  received  revenue  from  operations 
during  each  of  the  three  fiscal  years 
immediately  prior  to  the  filing  of  the 
registration  statement  shall  describe,  if 
formulated,  the  issuer's  plan  of  operation  for 
the  twelve  months  following  the  date  of  this 
registration  statement.  If  such  information  is 
not  available,  the  reasons  for  its 
unavailability  shall  be  stated.  Disclosure 
relating  to  any  plan  should  include,  among 
other  things,  a  statement  indicating  whether, 
in  the  issuer's  opinion,  the  issuer  will  be  able 
to  satisfy  its  cash  requirements  and  whether, 
in  the  next  six  months,  it  will  be  necessary  to 
raise  additional  funds. 

(b)  Segment  Data.  If  the  issuer  is  required 
to  include  segment  information  in  its 
Enancial  statements,  an  appropriate  cross- 
reference  shall  be  included  in  the  description 
of  business. 

Item  2.  Description  of  Property 
State  briefly  the  location  and  general 
character  of  the  principal  plants,  and  other 


materially  important  physical  properties  of 
the  issuer  and  its  subsidiaries.  If  any  such 
property  is  not  held  in  fee  or  is  held  subject 
to  any  major  encumbrance,  so  state  and 
briefly  describe  how  held. 

Instruction: 

What  is  required  is  information  essential  to 
an  investor's  appraisal  of  the  securities  being 
offered.  Such  information  should  be  furnished 
as  will  reasonably  inform  investors  as  to  the 
suitability,  adequacy,  productive  capacity 
and  extent  of  utilization  of  the  facilities  used 
in  the  enterprise.  Detailed  descriptions  of  the 
physical  characteristics  of  individual 
properties  or  legal  descriptions  by  metes  and 
bounds  are  not  required  and  shoiild  not  be 
given. 

Item  3.  Directors,  Executive  Officers  ond 
Significant  Employees 

(a]  List  the  names  and  ages  of  each  of  the 
following  persons  stating  his  term  of  office 
and  any  periods  during  which  he  has  served 
as  such  and  briefly  describe  any  arrangement 
or  understanding  between  him  and  any  other 
person(s}  (naming  such  person(s))  pursuant  to 
which  he  was  or  is  to  be  selected  to  his  office 
or  position: 

(1)  directors; 

(2)  persons  nominated  to  chosen  to  become 
directors; 

(3)  executive  officers; 

(4)  persons  chosen  to  become  executive 
officers; 

(5)  significant  employees. 

Instructions: 

1.  No  nominee  or  person  chosen  to  become 
a  director  or  person  chosen  to  be  an 
executive  officer  who  has  not  consented  to 
act  as  such  should  be  named  in  response  to 
this  item. 

2.  The  term  “executive  officer”  means  the 
president,  secretary,  treasurer,  any  vice- 
president  in  charge  of  a  principal  business 
function  (such  as  sales,  administration,  or 
finance]  and  any  other  person  who  performs 
similar  policy  making  functions  for  the  issuer. 

3.  The  term  “significant  employee"  means 
persons  such  as  production  managers,  sales 
managers,  or  research  scientists,  who  are  not 
executive  officers,  but  who  make  or  are 
expected  to  make  significant  contributions  to 
the  business  of  the  issuer. 

(b]  Family  relationships.  State  the  nature  of 
any  family  relationship  between  any  director, 
executive  officer,  person  nominated  or 
chosen  by  the  issuer  to  become  a  director  or 
executive  officer  or  any  significant  employee. 

Instruction: 

The  term  “family  relationship"  means  any 
relationship  by  blood,  marriage,  or  adoption, 
not  more  remote  than  flrst  cousin. 

(c]  Business  experience.  Give  a  brief 
account  of  the  business  experience  during  the 
past  five  years  of  each  director,  person 
nominated  or  chosen  to  become  a  director  or 
executive  officer,  and  each  significant 
employee,  including  his  principal  occupations 
and  employment  during  that  period  and  the 
name  and  principal  business  of  any 
corporation  or  other  organization  in  which 
such  occupations  and  employment  were 
carried  on.  When  an  executive  officer  or 
significant  employee  has  been  employed  by 
the  issuer  for  less  than  five  years,  a  brief 
explanation  should  be  included  as  to  the 


nature  of  the  responsibilities  undertaken  by 
the  individual  in  prior  positions  to  provide 
adequate  disclosure  of  this  prior  business 
experience.  What  is  required  is  information 
relating  to  the  level  of  his  professional 
competence  which  may  include,  depending 
upon  the  circumstances,  such  specific 
information  as  the  size  of  the  operation 
supervised. 

(d]  Involvement  in  certain  legal 
proceedings.  Describe  any  of  the  following 
events  which  occurred  during  the  past  five 
years  and  which  are  material  to  an 
evaluation  of  the  ability  or  integrity  of  any 
director,  person  nominated  to  become  a 
director  or  executive  officer  of  the  issuer. 

(1]  A  petition  under  the  Bankruptcy  Act  or 
any  State  insolvency  law  was  filed  by  or 
against,  or  a  receiver,  fiscal  agent  or  similar 
officer  was  appointed  by  a  court  for  the 
business  or  property  of  such  person,  or  any 
partnership  in  which  he  was  general  partner 
at  or  within  2  years  before  the  time  of  such 
filing,  or  any  corporation  or  business 
association  of  which  he  was  an  executive 
officer  at  or  within  two  years  before  the  time 
of  such  filing; 

(2]  Such  person  was  convicted  in  a  criminal 
proceeding  (excluding  traffic  violations  and 
other  minor  offenses]. 

Item  4.  Remuneration  of  Directors  and 
Officers 

(a]  Furnish,  in  substantially  the  tabular 
form  indicated,  the  aggregate  annual 
remimeration  of  each  of  the  three  highest 
paid  persons  who  are  officers  or  directors  as 
a  group  during  the  issuer's  last  fiscal  year. 
State  the  number  of  persons  in  the  group 
referred  to  above  without  naming  them. 

Name  of  individual  or  identity  of  group 
Capacities  in  remuneration  was  received 
Aggregate  remuneration 

Instructions: 

1.  In  case  of  remuneration  paid  or  to  be 
paid  otherwise  than  in  cash,  if  it  is 
impracticable  to  determine  the  cash  value 
thereof,  state  in  a  note  to  the  table  the  nature 
and  amotmt  thereof. 

2.  This  item  is  to  be  answered  on  an 
accrual  basis  if  practicable;  if  not  so 
answered,  state  the  basis  used. 

(b]  Briefly  describe  all  remuneration 
payments  proposed  to  be  made  in  the  future 
pursuant  to  any  ongoing  plan  or  arrangement 
to  the  individuals  and  group  specified  in  Item 
9(a].  The  description  should  include  a 
summary  of  how  each  plan  operates,  any 
performance  formula  or  measure  in  effect  (or 
the  criteria  used  to  determine  payment 
amounts],  the  time  periods  over  which  the 
measurements  of  benefits  will  be  determined, 
payment  schedules,  and  any  recent  material 
amendments  to  the  plan.  Information  need 
not  be  furnished  with  respect  to  any  group 
life,  health,  hospitalization,  or  medical 
reimbursement  plans  which  do  not 
discriminate  in  scope,  terms  or  operation  in 
favor  of  officers  or  directors  of  the  registrant 
and  which  are  available  generally  to  all 
salaried  employees. 
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Item  5,  Security  Ownership  of  Management 
and  Certain  Securityholders 

(a)  Voting  securities  and  principal  holders 
thereof.  Furnish  the  following  nfformalion.  in 
snbstantiafly  the  tabular  form  indicated,  with 
respect  to  voting  securities  held  of  record  by: 

(1)  each  of  the  three  highest  paid  poaons 
who  are  officers  and  directors  of  the  issuer. 
Note — In  the  event  none  of  die  issuer's 
officers  or  directors  have  received  a  salary  in 
the  past  twelve  months,  this  item  should  be 
responded  to  for  every  officer  and  director; 

(2)  all  officers  and  directors  as  a  group: 

(3)  each  shareholder  who  owns  more  than 
10%  of  any  class  of  the  issuer's  securitiesi, 
including  those  shares  subject  to  outstanding 
options. 

(1)  Title  of  class 

(2)  Name  and  address  of  owner 

(3)  Amount  owned  before  the  offering 
(41  Amount  owned  after  the  offering 
(5)  Percent  of  class 

Instruction; 

Column  (4)  need  not  be  responded  to  if  the 
information  would  be  the  same  as  that 
appearing  under  column  (3). 

(b)  If,  to  the  knowledge  of  the  issuer,  any 
other  person  holds  or  shares  the  power  to 
vote  or  direct  the  voting  of  securities 
described  pursuant  to  subsection  (a)  above, 
appropriate  disclosure  should  be  made.  In 
addition,  if  any  person  other  than  those 
named  pursuant  to  subsection  (aj  holds  or 
shares  the  power  to  vote  10%  or  more  of  the 
issuer's  voting  securities,  the  information 
required  by  the  table  should  be  provided  with 
respect  to  such  person. 

(c)  Non-voting  securities  and  principal 
holders  thereof.  Furnish  the  same  information 
as  required  in  subsection  (a)  above  with 
respect  to  securities  that  are  not  entitled  to 
vote. 

(d)  Options,  warrants,  and  rights.  Furnish 
the  information  required  by  the  table  as  to 
options,  warrants  or  rights  to  purchase 
securities  from  the  issuer  or  any  of  its 
subsidiaries  held  by  each  of  the  individuals 
and  referred  to  in  subsection  (al  above: 

Name  of  holder 

Title  and  amount  securities  called  for  by 
options,  warrants  or  rights 
Exercise  price 
Date  of  exercise 

Instruction: 

Where  the  total  market  value  of  securities 
called  for  by  all  outstanding  options, 
warrants  or  rights  does  not  exceed  $10,000  for 
any  officer,  director,  or  principal  shareholder 
named  in  answer  to  this  item,  or  $50,000  for 
all  officers  and  directors  as  a  gronp,  this  item 
need  not  be  answered  with  respect  to 
options,  warrants  or  rights  held  by  such 
person  or  group.  If  the  issuer  cannot  ascertain 
the  market  value  of  its  securities,  the  offering 
price  may  be  used  for  purposes  of  this 
subsection.  If,  as  is  the  case  with  offerings  of 
debt  securities,  the  offering  price  cannot  be 
determined  at  the  tin»e  of  filirjg  the 
registration  statement,  the  issuer  may  utilize 
any  reasonable  method  of  valuation. 

(e)  List  all  parents  of  the  issuer,  showing 
the  basis  of  control  and  as  to  each  parent  the 
percentage  of  votixtg  securities  owned  or 
other  basis  of  conh^  by  its  immediate 
parent,  if  any. 


Item  fi  Interest  of  Management  and  Odters  in 
Certain  Transactions 

Describe  briefly  any  transactions  during 
the  previous  two  years  or  any  presently 
proposed  transactions,  to  wlritis  the  issuer  or 
any  of  its  subsidiaries  was  or  is  to  be  a  party, 
in  which  any  of  the  following  persons  had  or 
is  to  have  a  direct  or  indirect  material 
interest,  naming  such  person  and  stating  his 
relationship  to  the  issuer,  the  nature  of  his 
interest  in  the  transaction  and,  where 
practicable,  the  amount  of  such  interest: 

(1)  Any  director  or  officer  of  file  issuer, 

(2)  Any  nominee  for  election  as  a  director; 

(3)  Any  principal  securityholder  named  in 
answer  to  Item  10(a): 

(4)  if  the  issuer  was  incorporated  or 
organized  within  the  past  three  years,  any 
promoter  of  the  issuer 

(5)  Any  relative  or  spouse  of  any  of  the 
foregoing  persons,  or  any  relative  of  such 
spouse,  who  has  the  same  house  as  such 
person  or  who  is  a  director  or  officer  of  any 
parent  or  subsidiary  of  the  issuer. 

Instractions: 

1.  No  information  need  be  given  in  answer 
to  this  item  as  to  any  transaction  where: 

(a)  The  rates  of  charges  involved  in  file 
transaction  are  determined  by  competitive 
bids,  or  the  transaction  involves  the 
rendering  of  services  as  a  common  or 
contract  carrier  fixed  in  conformity  with  law 
or  governmental  authority; 

(b)  The  transaction  involves  services  as  a 
bank  depositary  of  funds,  transfer  agent, 
registrar,  trustee  under  a  trust  indenture,  or 
similar  services; 

(c)  The  amount  involved  in  the  transaction 
or  a  series  of  similar  transactions,  tncluding 
all  periodic  installments  in  the  case  of  any 
lease  or  other  agreement  providing  for 
periodic  payments  or  installments  does  not 
exceed  $iM),000;  or 

(d)  The  interest  of  the  specified  person 
arises  solely  from  the  ownership  of  securities 
of  the  issuer  and  the  spiedfied  person 
receives  no  extra  or  special  benefit  not 
shared  on  a  pro-rata  basis  by  all  of  file 
headers  of  securibes  of  the  class. 

2.  It  should  be  noted  that  this  item  calls  for 
disclosm'e  of  indirect  as  wril  as  direct 
material  interests  in  transactions.  A  person 
who  has  a  position  or  relationship  with  a 
firm,  corporatimi,  or  other  entity  which 
engages  in  a  transaction  with  issuer  or  its 
subsidiaries  may  have  an  indirect  intereat  in 
such  transaction  by  reason  of  such  position 
or  relationship.  However,  a  person  shall  be 
deemed  not  to  have  a  material  indirect 
interest  ia  a  transaction  within  the  meaning 
of  this  item  wb««: 

(a)  the  interest  arises  only  fi]  from  such 
person’s  position  as  a  director  of  another 
coiporation  or  organization  (other  than  a 
partnership)  whi^  is  a  party  to  the 
transaction  or  (ii)  from  the  direct  or  indirect 
ownership  by  such  person  and  all  other 
persons  specified  in  subparagraphs  (1) 
throngh  (5)  above,  in  the  a^regate.  of  less 
than  a  10  percent  equity  interest  in  anodter 
person  (other  than  a  partnership)  which  is  a 
party  to  the  transaction,  or  (iii)  from  both 
such  position  and  ownership; 

(b)  the  interest  arises  only  fiom  such 
person’s  position  as  a  limit^  partner  in  a 
partnership  in  which  he  and  all  ofiier  persons 


specified  in  (1)  through  (5j  above  had  an 
interest  of  less  than  10  percent  or 

(c)  the  interest  of  such  person  arises  solely 
from  the  holding  of  an  equity  interest 
(including  a  Hmited  partner^iip  interest  but 
excluding  a  general  partnership  interest)  or  a 
creditor  interest  in  another  person  which  is  a 
party  to  the  transaction  with  the  issuer  or  anj 
of  its  subsidiaries  and  the  transaction  is  not 
material  to  such  other  person. 

3.  Include  the  name  of  each  person  whose 
interest  in  any  transaction  is  described  and 
the  nature  of  the  relationships  by  reason  of 
which  such  interest  is  required  to  be 
described.  The  amount  of  the  interest  of  any 
specified  person  shall  be  computed  without 
regard  to  the  amount  of  the  profit  or  loss 
involved  in  the  transaction.  Where  it  is  not 
practicable  to  state  the  approximate  amount 
of  the  intefest,  the  approximate  amount 
involved  in  the  transaction  shall  be  disclosed. 

4.  Information  should  be  included  as  to  any 
material  underwriting  discounts  and 
commissions  upon  the  sale  of  securities  by 
the  issuer  where  any  of  the  specified  persons 
was  or  is  to  be  a  principal  underwriter  or  is  a 
controlling  person,  or  member,  of  a  firm 
which  was  or  is  to  be  a  principal  underwriter. 
Information  need  not  be  given  concerning 
ordinary  management  fees  paid  by 
underwriters  to  a  managing  underwriter 
pursuant  to  an  agreement  among 
underwriters  the  parties  to  which  do  not 
indude  the  issuer  or  Us  subsidiaries. 

5.  As  to  any  transaction  involving  the 
purchase  or  sale  of  assets  by  or  to  any  issuer 
or  any  subsidiary,  otherwise  than  in  the 
ordinary  course  of  busmess,  state  the  cost  of 
the  assets  to  the  purchaser  and,  if  acquired 
by  the  seller  within  two  years  prior  to  the 
transaction,  the  cost  thereof  to  the  seller. 

6.  Information  shall  be  furnished  in  answer 
to  this  Item  with  respect  to  transactions  not 
exduded  above  which  involve  remuneration 
from  the  issuer  or  its  subsidiaries,  directly  or 
indirectly,  to  any  of  the  speculied  persons  for 
services  in  any  capacity  unless  the  interest  of 
such  persons  arises  solely  from  the 
ownership  individually  and  in  the  aggregate 
of  less  than  10  percent  of  any  dass  of  equity 
securities  of  another  corporation  furnishing 
the  services  to  the  issuer  or  its  subsidiaries. 

Item  7.  Securities  Being  Registered 

(a)  If  capital  stock  is  being  registered,  state 
the  title  of  the  class  and  furnish  the  following 
information: 

(1)  Outline  briefly:  (i)  dividend  rights:  (ii) 
voting  rights:  (iii)  liquidation  rights;  (iv) 
preemptive  rights;  (v)  conversion  rights:  (vi) 
redemption  provisions;  (vii)  sinking  fund 
provisions;  and  (viii)  liability  to  furiher  calls 
or  to  assessment  by  the  issuer. 

(2)  Briefly  describe  potential  liabilities 
imposed  on  shareholders  under  state  statutes 
or  foreign  law.  e.g.,  to  laborers,  servants  or 
employees  of  the  registrant,  unless  such 
disclosure  would  be  immaterial  because  the 
financiaJ  resources  of  the  registrant  are  such 
as  to  make  it  unlikely  that  the  liability  will 
ever  be  imposed. 

(b)  if  deM  securities  are  being  registered, 
outline  briefly  the  fdlhjwing: 


36522 


Federal  Register  /  Vol.  57,  No.  157  /  Thursday,  August  13, 


(1)  Provisions  with  respect  to  interest, 
conversion,  maturity,  redemption, 
amortization,  sinking  fund  or  retirement. 

(2)  Provisions  with  respect  to  the  kind  and 
priority  of  any  lien  securing  the  issue, 
together  with  a  brief  identification  of  the 
principal  properties  subject  to  such  lien. 

(3)  Provisions  restricting  the  declaration  of 
dividends  or  requiring  the  maintenance  of 
any  ratio  of  assets,  the  creation  or 
maintenance  of  reserves  or  the  maintenance 
of  properties. 

(4)  Provisions  permitting  or  restricting  the 
issuance  of  additional  securities,  the 
withdrawal  of  cash  deposited  against  such 
issuance,  the  incurring  of  additional  debt,  the 
release  or  substitution  of  assets  securing  the 
issue,  the  modification  of  the  terms  of  the 
security,  and  similar  provisions. 

Instruction: 

In  the  case  of  secured  debt  there  should  be 
stated  (i)  the  approximate  amount  of 
unbond^  property  available  for  use  against 
the  issuance  of  bonds,  as  of  the  most  recent 
practicable  date,  and  (ii)  whether  the 
securities  being  issued  are  to  be  issued 
against  such  property,  against  the  deposit  of 
cash,  or  otherwise. 

(c)  If  securities  described  are  to  be  o^ered 
pursuant  to  warrants,  rights,  or  convertible 
securities,  state  briefly: 

(1)  The  amount  of  securities  called  for  by 
such  warrants,  convertible  securities  or 
rights; 

(2)  The  period  during  which  and  the  price 
at  which  the  warrants,  convertible  securities 
or  rights  are  exercisable; 

(3)  The  amounts  of  warrants,  convertible 
securities  or  rights  outstanding;  and 

(4)  Any  other  material  terms  of  such 
securities. 

(d)  In  the  case  of  any  other  kind  of 
securities,  appropriate  information  of  a 
comparable  character. 

PartU 

Item  1.  Market  Price  of  and  Dividends  on  the 
Registrant's  Common  Equity  and  Other 
Shareholder  Matters 

I  Provide  the  information  required  by  Item 
201  of  Regulation  S-B. 

Item  2.  Legal  Proceedings 
Provide  the  information  required  by  Item 
103  of  Regulation  S-B. 

Item  3.  Changes  in  and  Disagreements  with 
Accountants 

Provide  the  information  required  by  Item 
304  of  Regulation  S-B. 

Item  4.  Recent  Sales  of  Unregistered 
Securities 

Provide  the  information  required  by  Item 

701  of  Regulation  S-B. 

Item  5.  Indemnification  of  Directors  and 
Officers 

Provide  the  information  required  by  Item 

702  of  Regulation  S-B. 

Part  F/S 

The  following  flnancial  statements  of  the 
issuer,  or  the  issuer  and  its  predecessors  or 
any  businesses  to  which  the  issuer  is  a 
successor  shall  be  filed  as  part  of  this  form. 
Such  flnancial  statements  and  the  flnancial 


statements  required  to  be  provided  for  any 
significant  business  acquired  or  to  be 
acquired  shall  be  audited  for  the  most  recent 
fiscal  year,  except  that  if  audited  flnancial 
statements  for  the  preceding  fiscal  year  are 
otherwise  available,  those  financial 
statements  shall  also  be  provided. 

Issuers  which  are  limited  partnerships  are 
required  to  also  file  the  balance  sheets  of 
general  partners:  (1)  if  such  general  partner  is 
a  corporation,  the  balance  sheet  shall  be  as 
of  the  end  of  its  most  recently  completed 
fiscal  yean  receivables  from  a  parent  or 
affiliate  of  such  general  partner  (including 
notes  receivable,  but  excluding  trade 
receivables]  should  be  deductions  from 
shareholders  equity  of  the  general  partner, 
where  a  parent  or  affiliate  has  committed  to 
increase  or  maintain  the  general  partner's 
capital,  there  shall  also  be  filed  the  balance 
sheet  of  such  parent  or  affiliate  as  of  the  end 
of  its  most  recently  completed  fiscal  yean  (2] 
if  such  general  partner  is  a  partnership,  its 
balance  sheet  as  of  the  end  of  its  most 
recently  completed  flscal  year,  (3)  if  such 
general  partner  is  a  natural  person,  the  net 
worth  of  such  general  partner(s)  based  on  the 
estimated  fair  market  value  of  their  assets 
and  liabilities,  singly  or  in  the  aggregate  shall 
be  disclosed  in  the  offering  circular,  and 
balance  sheets  of  each  of  the  individual 
general  partners  supporting  such  net  worth 
shall  be  provided  as  supplemental 
information. 

(1)  Balance  Sheet — as  of  a  date  within  90 
days  prior  to  filing  the  registration  statement 
or  such  longer  time,  not  exceeding  6  months, 
as  the  Commission  may  permit  at  the  written 
request  of  the  issuer  upon  a  showing  of  good 
cause;  for  filings  made  after  90  days 
subsequent  to  the  issuer's  most  recent  fiscal 
year,  the  balance  sheet  shall  be  dated  as  of 
the  end  of  the  most  recent  fiscal  year, 

(2)  Statements  of  income,  cash  flows,  and 
other  stockholders  equity — for  each  of  the  2 
flscal  years  preceding  the  date  of  the  most 
recent  balance  sheet  being  filed,  and  for  any 
interim  period  between  the  end  of  the  most 

■  recent  of  such  flscal  years  and  the  date  of  the 
most  recent  balance  sheet  being  filed,  or  for 
the  period  of  the  issuer's  existence  if  less 
than  the  period  above. 

Income  statements  shall  be  accompanied 
by  a  statement  that  in  the  opinion  of 
management  all  adjustments  necessary  for  a 
fair  statement  of  results  for  the  interim  period 
have  been  included.  If  all  such  adjustments 
are  of  a  normal  recurring  nature,  a  statement 
to  that  effect  shall  be  made.  If  otherwise, 
there  shall  be  furnished  as  supplemental 
information  and  not  as  part  of  the  registration 
statement,  a  letter  describing  in  detail  the 
nature  and  amount  of  any  adjustments  other 
than  normal  recurring  adjustments  entering 
into  the  determination  of  results  shown. 

(3)  Financial  Statements  of  Businesses 
Acquired  or  to  be  Acquired. 

(a)  Financial  statements  for  the  periods 
specified  in  (c)  below  should  be  furnished  if 
any  of  the  following  conditions  exist: 

(i)  Consummation  of  a  significant  business 
combination  accounted  for  as  a  purchase  has 
occurred  or  is  probable  (for  purposes  of  this 
rule,  the  term  “purchase”  encompasses  the 
purchase  of  an  interest  in  a  business 
accounted  for  by  the  equity  method):  or 
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(ii)  Consummation  of  a  significant  business 
combination  to  be  accounted  for  as  a  pooling 
is  probable. 

(b)  A  business  combination  shall  be 
considered  signiflcant  if  a  comparison  of  the 
most  recent  annual  financial  statements  of 
the  business  acquired  or  to  be  acquired  and 
the  registrant's  most  recent  annual 
consolidated  financial  statements  filed  at  or 
prior  to  the  date  of  acquisition  indicates  that 
the  business  would  be  a  significant 
subsidiary  pursuant  to  the  conditions 
specified  in  Item  310(c)(2)  of  Regulation  S-B. 

(c) (i]  The  financial  statements  shall  be 
furnished  for  the  periods  up  to  the  date  of 
acquisition,  for  those  periods  for  which  the 
registrant  is  required  to  furnish  financial 
statements. 

(ii)  The  separate  balance  sheet  of  the 
acquired  business  is  not  required  when  the 
registrant's  most  recent  balance  sheet  filed  is 
for  a  date  after  the  acquisition  was 
consummated. 

■  (iii)  If  none  of  the  conditions  in  the 
definitions  of  significant  subsidiary  in  Item 
310(c)(2)  of  Regulation  S-B  exceeds  20%  and 
the  required  audited  flnancial  statements  of 
the  acquired  business  are  not  readily 
available,  an  automatic  waiver  of  the 
required  audited  financial  statements  is 
granted.  If  none  of  the  conditions  in  the 
definitions  of  signiflcant  subsidiary  exceeds 
40%  and  the  required  audited  flnancial 
statements  are  not  readily  available,  an 
automatic  waiver  is  granted  with  respect  to 
the  required  audited  flnancial  statements  for 
the  fiscal  year  preceding  the  latest  fiscal 
year.  If  unaudited  flnancial  statements  or 
other  financial  information  is  available  for 
any  flscal  period  for  which  an  automatic 
waiver  is  granted,  then  such  unaudited 
flnancial  statements  or  other  information 
shall  be  furnished. 

(d)  If  consummation  of  more  than  one 
transaction  has  occurred  or  is  probable,  the 
tests  of  signiflcance  shall  be  made  using  the 
aggregate  impact  of  the  businesses  and  the 
required  financial  statements  may  be 
presented  on  a  combined  basis,  if 
appropriate. 

(e)  'This  paragraph  (3)  shall  not  apply  to  a 
business  which  is  totally  held  by  the 
registrant  prior  to  consummation  of  the 
transaction. 

(4)  Pro  Forma  Financial  Information. 

(a)  Pro  forma  information  shall  be 
furnished  if  any  of  the  following  conditions 
exist  (for  purposes  of  this  rule,  the  term 
“purchase”  encompasses  the  purchase  of  an 
interest  in  a  business  accounted  for  by  the 
equity  method); 

(i)  During  the  most  recent  fiscal  year  or 
subsequent  interim  period  for  which  a 
balance  sheet  of  the  registrant  is  required,  a 
significant  business  combination  accounted 
for  as  a  purchase  has  occurred; 

(ii)  After  the  date  of  the  registrant's  most 
recent  balance  sheet,  consummation  of  a 
signiflcant  business  combination  to  be 
accounted  for  by  either  the  purchase  method 
or  pooling  of  interests  method  of  accounting 
has  occurred  or  is  probable. 

(b)  The  provisions  of  paragraph  (3)  (b).  (d) 
and  (e)  apply  to  this  paragraph  (4). 
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(c)  Pro  forma  sfatements  shall  ordinarily  be 
in  columnar  form  showing  condensed 
historical  statements,  pro  forma  adiustments, 
and  the  pro  forma  results  and  should  include 
the  following: 

(i)  If  the  transaction  was  consummated 
during  the  most  recent  fiscal  year  or  in  the 
subsequent  interim  period,  pro  forma 
statements  of  income  reflecting  the  combined 
operations  of  the  entities  for  the  latest  fiscal 
year  and  interim  period,  if  any,  or 

(ii)  If  consummation  of  the  transaction  has 
occurred  or  is  probable  after  the  date  of  the 
most  recent  balance  sheet,  a  pro  forma 
balance  sheet  giving  effect  to  the 
combination  as  of  the  date  of  the  most  recent 
balance  sheet  required  by  paragraph  (b).  For 
a  purchase,  pro  forma  statements  of  income 
reflecting  the  combined  operations  of  the 
entities  for  the  latest  fiscal  year  and  interim 
period,  if  any,  and  for  a  pooling  of  interests, 
pro  forma  statements  of  income  for  all 
periods  for  which  income  statements  of  the 
registrant  are  required. 

Part  Ill 

Item  1.  Index  to  Exhibits 

(a)  An  index  to  the  exhibits  should  be 
presented. 

(b)  Each  exhibit  should  be  listed  in  the 
exhibit  index  according  to  the  number 
assigned  to  it  under  Item  2  below. 

(c)  The  index  to  exhibits  should  identify 
the  location  of  the  exhibit  under  the 
sequential  page  numbering  system  for  this 
Form  10-SB. 

(d)  Where  exhibits  are  incorporated  by 
reference,  the  reference  shall  be  made  in  the 
index  of  exhibits. 

Instructions: 

1.  Any  document  or  part  thereof  filed  with 
the  Commission  pursuant  to  any  Act 
administered  by  the  Commission  may. 
subject  to  the  limitations  of  Rule  24  of  the 
Commission's  Rules  of  Practice,  be 
incorporated  by  reference  as  an  exhibit  to 
any  registration  statement. 

2.  If  any  modification  has  occurred  in  the 
text  of  any  document  incorporated  by 
reference  since  the  filing  thereof,  the  issuer 
shall  file  with  the  reference  a  statement 
containing  the  text  of  such  modification  and 
the  date  thereof. 

3.  Procedurally,  the  techniques  specified  in 
Rule  12b-23  shall  be  followed. 

Item  2.  Description  of  Exhibits 
As  appropriate,  the  following  documents 
should  be  bled  as  exhibits  to  the  registration 
statement. 

(1)  Charter  and  by-laws — ^The  charter  and 
by-laws  of  the  issuer  or  instruments 
corresponding  thereto  as  presently  in  effect 
and  any  amendments  thereto. 

(2)  Instruments  defining  the  rights  of 
security  holders — (a)  All  instruments  defining 
the  rights  of  any  holder  of  the  issuer's 
securities,  including  but  not  limited  to  (i) 
holders  of  equity  or  debt  securities  being 
issued;  (ii)  holders  of  long-term  debt  of  the 
issuer,  and  of  all  subsidiaries  for  which 
consolidated  or  unconsolidated  financial 
statements  are  required  to  be  filed. 

(b)  The  following  instruments  need  not  be 
filed  if  the  issuer  agrees  to  provide  them  to 
the  Commission  upon  request:  (i)  instruments 


defining  the  rights  of  holders  of  long-term 
debt  of  the  issuer  and  ail  of  its  subsidiaries 
for  which  consolidated  financial  statements 
are  required  to  be  filed  if  the  total  amount  of 
such  authorized  issuance  does  not  exceed  5% 
of  the  total  assets  of  the  issuer  and  its 
subsidiaries  on  a  consolidated  basis;  and  (ii) 
copies  of  instruments  evidencing  scrip 
certificates  or  fractions  of  shares. 

(3)  Voting  trust  agreement — Any  voting 
trust  agreements  and  amendments  thereto. 

(4)  Material  contracts — (a)  Every  contract 
not  made  in  the  ordinary  course  of  business 
which  is  material  to  the  issuer  and  is  to  be 
performed  in  whole  or  in  part  at  or  after  the 
filing  of  the  registration  statement  or  was 
entered  into  not  more  than  2  years  before 
such  filing.  Only  contracts  need  be  filed  as  to 
which  the  issuer  dr  subsidiary  of  the  issuer  is 
a  party  or  has  succeeded  to  a  party  by 
assumption  or  assignment  or  in  which  the 
issuer  or  such  subsidiary  has  a  beneficial 
interest. 

(b)  If  the  contract  is  such  as  ordinarily 
accompanies  the  kind  of  business  conducted 
by  the  issuer  and  its  subsidiaries,  it  is  made 
in  the  ordinary  course  of  business  and  need 
not  be  filed  unless  it  falls  within  one  or  more 
of  the  following  categories,  in  which  case  it 
should  be  filed  except  where  immaterial  in 
amount  or  significance:  (i)  any  contract  to 
which  directors,  officers,  promoters,  voting 
trustees,  security  holders  named  in  the 
registration  statement,  or  underwriters  are 
parties  except  where  the  contract  merely 
involves  the  purchase  or  sale  of  current 
assets  having  a  determinable  market  price,  at 
such  market  price;  (ii)  any  contract  upon 
which  the  issuer's  business  is  substantially 
dependent,  as  in  the  case  of  continuing 
contracts  to  sell  the  major  part  of  the  issuer’s 
products  or  services  or  to  purchase  the  major 
part  of  the  issuer's  requirements  of  goods, 
services  or  raw  materials  or  any  franchise  or 
license  or  other  agreement  to  use  a  patent, 
formula,  trade  secret,  process  or  trade  name 
upon  which  the  issuer's  business  depends  to 
a  material  extent;  (iii)  any  contract  calling  for 
the  acquisition  or  sale  of  any  property,  plant 
or  equipment  for  a  consideration  exceeding 
15%  of  such  fixed  assets  of  the  issuer  on  a 
consolidated  basis;  or  (iv)  any  material  lease 
under  which  a  part  of  the  property  described 
in  the  registration  statement  is  held  by  the 
issuer. 

(c)  Any  management  contract  or  any 
compensatory  plan,  contract  or  arrangement 
including  but  not  limited  to  plans  relating  to 
options,  warrants  or  rights,  pension, 
retirement  or  deferred  compensation  or 
bonus,  incentive  or  profit  sharing  (or  if  not  set 
forth  in  any  formal  document,  a  written 
description  thereof)  shall  be  deemed  material 
and  shall  be  filed  except  for  the  following:  (i) 
ordinary  purchase  and  sales  agency 
agreements;  (ii)  agreements  with  managers  of 
stores  in  a  chain  organization  or  similar 
organization;  (iii)  contracts  providing  for 
labor  or  salesmen's  bonuses  or  payments  to  a 
class  of  security  holders,  as  such;  (iv)  any 
compensatory  plan,  contract  or  arrangement 
which  pursuant  to  its  terms  is  available  to 
employees  generally  and  which  in  operation 
provides  for  the  same  method  of  allocation  of 
benefits  between  management  and  non¬ 
management  participants. 


(5)  Material  foreign  patents — Each  material 
foreign  patent  for  an  invention  not  covered 
by  a  United  States  patent.  If  a  substantial 
part  of  the  securities  to  be  offered  or  if  the 
proceeds  therefrom  have  been  or  are  to  be 
used  for  the  particular  purposes  of  acquiring, 
developing  or  exploiting  one  or  more  material 
foreign  patents  or  patent  rights,  furnish  a  list 
showing  the  number  and  a  brief  identification 
of  each  such  patent  or  patent  right. 

(6)  Additional  exhibits — Any  additional 
exhibits  which  the  issuer  may  wish  to  file, 
which  shall  be  so  marked  as  to  indicate 
clearly  the  subject  matters  to  which  they 
refer. 

*  «  *  *  * 

21.  Form  10-QSB  (§  249.308b)  is 
amended  by  adding  General  Instruction 
H  to  read  as  follows: 

*  *  *  *  « 

General  Instructions 

*  *  *  «  * 

H.  (1)  A  small  business  issuer  that  has 
not  registered  more  than  $5,000,000  in 
securities  offerings  in  any  one  fiscal 
year  since  it  became  subject  to  the 
reporting  requirements  of  Section  13  or 
15(d)  of  the  ^change  Act  may  omit  the 
information  required  by  Item  2  of  Part  I 
of  this  Form  lO^SB.  In  determining  the 
$5,000,000  limit,  small  business  issuers 
should  exclude  registered  offerings 
under  employee  benefit  plans  or 
dividend  reinvestment  programs. 

(2)  In  response  to  Item  6(a)  of  this 
Form  10-QSB,  a  small  business  issuer 
that  has  not  registered  more  than 
$5,000,000  in  securities  offerings  in  any 
one  Hscal  year  since  it  became  subject 
to  the  reporting  requirements  of  Section 
13  or  15(d)  of  the  Exchange  Act  may 
include  only  those  exhibits  required  by 
Part  III  of  "Information  Required  in 
Annual  Report  of  Transitional  Small 
Business  Issuers”  of  Form  10-KSB.  See 
General  Instruction  H(l)  of  this  Form 
10-QSB  with  respect  to  determination  of 
the  $5,000,000  limit. 

«  *  «  «  * 

22.  By  adding  the  following  at  the  end 
of  the  cover  page  of  Form  10-KSB 

§  249.310b: 

Form  10-KSB 

*  *  *  «  * 

Transitional  Small  Business 
Disclosure  Format  (Check  one):  Yes 
_ :No _ _ 

***** 

23.  By  adding  General  Instruction  H  to 
Form  10-KSB  [§  249.310b]  to  read  as 
follows: 

Form  10-KSB 


General  Instructions 

*  *  *  * 
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H.  Transitional  Small  Business  Issuers. 

In  lieu  of  the  disclosure  requirements 
set  forth  under  Parts  1.  II  and  III,  a  small 
business  issuer  that  has  not  registered 
more  than  $5,000,000  in  securities 
offerings  in  any  one  fiscal  year  since  it 
became  subject  to  the  reporting 
requirements  of  Section  13  or  15(d)  of 
the  Exchange  Act  may  include  the 
information  required  under  “Information 
Required  in  Annual  Report  of 
Transitional  Small  Business  Issuers.”  In 
determining  the  $5,000,000  limit,  small 
business  issuers  should  exclude 
registered  offerings  under  employee 
benefit  plans  or  dividend  reinvestment 
programs. 

***** 

24.  By  adding  Part  I,  Part  II.  Part  F/S 
and  Part  III  after  Item  13  of  Form  10- 
KSB  [§  249.310b]  to  read  as  follows: 

Form  10-KSB 


Item  13 

***** 

Information  Required  in  Annual  Report  of 
Transitional  Small  Business  Issuers 

PARTI 

Note:  Regardless  of  the  disclosure  model 
used,  all  registrants  shall  provide  the 
financial  statements  required  by  Part  F/S. 
Alternative  1 

Any  issuer  may  elect  to  provide  the 
information  required  under  Parts  1,  U  and  III, 
above,  except  for  the  financial  statements 
called  for  there. 

Alternative  2 

(Corporate  issuers  may  elect  to  provide  the 
following  Information,  as  well  as  the 
information  In  Parts  D  and  in,  below. 

General  Instructions: 

Each  question  in  each  paragraph  of  this 
part  shall  be  responded  to;  and  each  question 
and  any  notes,  but  not  any  instructions 
thereto,  shall  be  restated  in  its  entirety.  If  the 
question  or  series  of  questions  is 
inapplicable,  so  state.  If  the  space  provided 
in  the  format  is  insufficient,  additional  space 
should  be  created  by  cutting  and  pasting  the 
format  to  add  more  lines. 

Be  very  careful  and  precise  in  answering 
all  questions.  Give  full  and  complete  answers 
so  that  they  are  not  misleading  under  the 
circumstances  involved.  Do  not  discuss  any 
future  performance  or  other  anticipated  event 
unless  you  have  a  reasonable  basis  to  believe 
that  it  will  actually  occur  within  the 
foreseeable  future.  If  any  answer  requiring 
significant  information  is  materially 
inaccurate,  incomplete  or  misleading,  the 
Company,  its  management  and  principal 
shareholders  may  have  liability  to  investors. 
Appropriate  diligence  should  be  exercised  to 
determine  that  no  such  inaccuracy  or 
incompleteness  has  occurred. 

The  Company 

1.  Exact  corporate  name:  - 

State  and  date  of  incorporation: - 


Street  address  of  principal  office: 


Company  Telephone  Number:  ( _ ) 

Fiscal  year  - 

(month) 


(day) 

Person(s)  to  contact  at  Company  wi^ 
respect  to  offering: 


Telephone  Number  (if  different  from 

above):  ( _ ) _ 

Business  and  Properties 
2.  With  respect  to  the  business  of  the 
Company  and  its  properties: 

(a)  Describe  in  detail  what  business  the 
Company  does  and  proposes  to  do.  including 
what  prodiu:ts  or  goods  are  or  will  be 
produced  or  services  that  are  or  will  be 
rendered. 


(b)  Describe  how  these  products  or  services 
are  to  be  produced  or  rendered  and  how  and 
when  the  Company  intends  to  carry  out  its 
activities.  If  the  Company  plans  to  offer  a 
new  product(s).  state  the  present  stage  of 
development,  including  whether  or  not  a 
working  prototype(s)  is  in  existence.  Indicate 
if  completion  of  development  of  the  product 
would  require  a  material  amount  of  the 
resources  of  the  Company,  and  the  estimated 
amount.  If  the  Company  is  or  is  expected  to 
be  dependent  upon  one  or  a  limited  number 
of  suppliers  for  essential  raw  materials, 
energy  or  other  items,  describe.  Describe  any 
major  existing  supply  contracts. 


(c)  Describe  the  industry  in  which  the 
Company  is  selling  or  expects  to  sell  its 
products  or  services  and,  where  applicable, 
any  recognized  trends  within  that  industry. 
Describe  that  part  of  the  industry  and  the 
geographic  area  in  which  the  business 
competes  or  will  compete. 

Indicate  whether  competition  is  or  is 
expected  to  be  by  price,  service,  or  other 
basis.  Indicate  (by  attached  table  if 
appropriate]  the  current  or  anticipated  prices 


or  price  ranges  for  the  Company's  products  or 
services,  or  the  formula  for  determining 
prices,  and  how  these  prices  compare  with 
those  of  competitors'  products  or  services, 
including  a  description  of  any  variations  in 
product  or  service  features.  Name  the 
principal  competitors  that  the  Company  has 
or  expects  to  have  in  its  area  of  competition. 
Indicate  the  relative  size  and  financial  and 
market  strengths  of  the  Company's 
competitors  in  the  area  of  competition  in 
whi^  the  Company  is  or  will  be  operating. 
State  why  the  Company  believes  it  can 
effectively  compete  with  these  and  other 
companies  in  its  area  of  competition. 


Note:  Because  this  annual  report  focuses 
primarily  on  details  concerning  the  Company 
rather  than  the  industry  in  which  the 
Company  operates  or  will  operate,  potential 
investors  may  wish  to  conduct  their  own 
separate  investigation  of  the  Company's 
industry  to  obtain  broader  insight  in 
assessing  the  Company's  prospects. 

(d)  Describe  specifically  the  marketing 
strategies  the  Company  is  employing  or  will 
employ  in  penetrating  its  market  or  in 
developing  a  new  market.  Set  forth  in 
response  to  Question  4  below  the  timing  and 
size  of  the  results  of  this  effort  which  will  be 
necessary  in  order  for  the  Company  to  be 
profitable.  Indicate  how  and  by  whom  its 
products  or  services  are  or  will  be  marketed 
(such  as  by  advertising,  personal  contact  by 
sales  representatives,  etc.),  how  its  marketing 
structure  operates  or  will  operate  and  the 
basis  of  its  marketing  approach,  including 
any  market  studies.  Name  any  customers  that 
account  for,  or  based  upon  existing  orders 
will  account  for  a  major  portion  (20%  or 
more)  of  the  Company’s  sales.  Describe  any 
major  existing  sales  contracts. 
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(e)  State  the  backlog  of  written  firm  orders 
for  products  and/or  services  as  of  a  recent 
date  (within  the  last  90  days)  and  compare  it 
with  the  backlog  of  a  year  ago  from  that  date. 

As  of; _ / _ / _ 

(a  recent  date) 


As  of: _ / _ / _ 

(one  year  earlier) 


Explain  the  reason  for  significant 
variations  between  the  two  figures,  if  any. 
Indicate  what  types  and  amounts  of  orders 
are  included  in  the  backlog  figures.  State  the 
size  of  typical  orders.  If  the  Company’s  sales 
are  seasonal  or  cyclical,  explain. 


(f)  State  the  number  of  the  Company’s 
present  employees  and  the  number  of 
employees  it  anticipates  it  will  have  within 
the  next  12  months.  Also,  indicate  the  number 
by  type  of  employee  (i.e..  clerical,  operations, 
administrative,  etc.)  the  Company  will  use. 
whether  or  not  any  of  them  are  subject  to 
collective  bargaining  agreements,  and  the 
expiration  date(s)  of  any  collective 
bargaining  agreement(s).  If  the  Company’s 
employees  are  on  strike,  or  have  been  in  the 
past  three  years,  or  are  threatening  to  strike, 
describe  the  dispute.  Indicate  any 
supplemental  benefits  or  incentive 
arrangements  the  Company  has  or  will  have 
with  its  employees. 


(g)  Describe  generally  the  principal 
properties  (such  as  real  estate,  plant  and 
equipment,  patents,  etc.)  that  the  Company 
owns,  indicating  also  what  properties  it 
leases  and  a  summary  of  the  terms  under 
those  leases,  including  the  amount  of 
payments,  expiration  dates  and  the  terms  of 
any  renewal  options.  Indicate  what 
properties  the  Company  intends  to  acquire  in 
the  immediate  future,  the  cost  of  such 
acquisitions  and  the  sources  of  financing  it 
expects  to  use  in  obtaining  these  properties, 
whether  by  purchase,  lease  or  otherwise. 


the  like.  Summarize  the  principal  terms  and 
expiration  dates  of  any  significant  license 
agreements.  Indicate  the  amounts  expended 
by  the  Company  for  research  and 
development  during  the  last  fiscal  year,  the 
amount  expected  to  be  spent  this  year  and 
what  percentage  of  revenues  research  and 
development  expenditures  were  for  the  last 
fiscal  year. 


(i)  If  the  Company's  business,  products,  or 
properties  are  subject  to  material  regulation 
(including  environmental  regulation)  by 
federal,  state,  or  local  governmental  agencies, 
indicate  the  nature  and  extent  of  regulation 
and  its  effects  or  potential  effects  upon  the 
Company. 


(j)  State  the  names  of  any  subsidiaries  of 
the  Company,  their  business  purposes  and 
ownership,  and  indicate  which  are  included 
in  the  Financial  Statements  attached  hereto. 
If  not  included,  or  if  included  but  not 
consolidated,  please  explain. 


(k)  Summarize  the  material  events  in  the 
development  of  the  Company  (including  any 
material  mergers  or  acquisitions)  during  the 
past  five  years,  or  for  whatever  lesser  period 
the  Company  has  been  in  existence.  Discuss 
any  pending  or  anticipated  mergers, 
acquisitions,  spin-offs  or  recapitalizations.  If 
the  Company  has  recently  undergone  a  stock 
split,  stock  dividend  or  recapitalization, 
describe  (and  adjust  historical  per  share 
figures  elsewhere  in  this  annual  report 
accordingly). 


(h)  Indicate  the  extent  to  which  the 
Company’s  operations  depend  or  are 
expected  to  depend  upon  patents,  copyrights, 
trade  secrets,  know-how  or  other  proprietary  . 
information  and  the  steps  undertaken  to 
secure  and  protect  this  intellectual  property, 
including  any  use  of  confidentiality 
agreements,  cc  yenants-not-to-compete  and 


3.  (a)  If  the  Company  was  not  profitable 
during  its  last  fiscal  year,  list  below  in 
chronological  order  the  events  which  in 
management’s  opinion  must  or  should  occur 
or  the  milestones  which  in  management’s 
opinion  the  Company  must  or  should  reach  in 
order  for  the  Company  to  become  profitable, 
and  indicate  the  expected  manner  of 
occurrence  or  the  expected  method  by  which 
the  Company  will  achieve  the  milestones. 


Event  or 
milestone 

Expected  manner 
of  occurrence  or 
method  of 
achievement 

Date  or 
number  of 
months 
after  receipt 
of  proceeds 
when 
should  be 
accom- 
plistied 

. 

. 

)  . 

)  . 

(b)  State  the  probable  consequences  to  the 
Company  of  delays  in  achieving  each  of  the 
events  or  milestones  within  the  above  time 
schedule,  and  particularly  the  effect  of  any 
delays  upon  the  Company’s  liquidity  in  view 
of  the  Company’s  then  anticipated  level  of 
operating  costs.  (See  Question  No.  4) 


Note:  After  reviewing  the  nature  and  timing 
of  each  event  or  milestone,  potential 
investors  should  reflect  upon  whether 
achievement  of  each  within  the  estimated 
time  frame  is  realistic  and  should  assess  the 
consequences  of  delays  or  failure  of 
achievement  in  making  an  investment 
decision. 
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liutrucUon:  The  inquiries  under  Business 
and  Properties  elicit  information  concerning 
the  nature  of  the  business  of  the  Company 
and  its  properties.  Make  clear  what  aspects 
of  the  business  are  presently  in  operation  and 
what  aspects  are  planned  to  be  in  operation 
in  the  future.  The  description  of  principal 
properties  should  provide  information  which 
will  reasonably  inform  investors  as  to  the 
suitability,  adequacy,  productive  capacity 
and  extent  of  utilization  of  the  facilities  used 
in  the  enterprise.  Detailed  descriptions  of  the 
physical  characteristics  of  the  individual 
properties  or  legal  descriptions  by  metes  and 
bounds  are  not  required  and  should  not  be 
given. 

As  to  Question  3,  if  more  than  five  events 
or  milestones  exist,  add  additional  lines  as 
necessary.  A  '‘milestone”  is  a  significant 
point  in  the  Company's  development  or  an 
obstacle  which  the  Company  must  overcome 
in  order  to  become  profitable. 

4.  Indicate  whether  the  Company  is  having 
or  anticipates  having  within  the  next  12 
months  any  cash  flow  or  liquidity  problems 
and  whether  or  not  it  is  in  default  or  in 
breach  of  any  note,  loan,  lease  or  other 
indebtedness  or  financing  arrangement 
requiring  the  Company  to  make  payments. 
Indicate  if  a  signiflcant  amount  of  the 
Company's  trade  payables  have  not  been 
paid  within  the  stated  trade  term.  State 
whether  the  Company  is  subject  to  any 
unsatisfled  judgments,  liens  or  settlement 
obligations  and  the  amounts  thereof.  Indicate 
the  Company’s  plans  to  resolve  any  such 
problems. 


Education  {degrees,  schools,  and  dates):  — — - - 

Education  (degrees,  schools,  and  dates): 


Also  a  Director  of  the  Company?  [  ]  Yes  - — 

I  1  Also  a  Director  of  the  Company?  (  J  Yes 

Indicate  amount  of  time  to  be  spent  on  [  ]  No 

Company  matters  if  less  than  full  time:  Indicate  amount  of  time  to  be  spent  on 

Company  matters  if  less  than  full  time: 


Officers  and  Key  Personnel  of  the  Company  ~ 

6.  Chief  Executive  Officer  '  8.Chief  Financial  Officer  - 

Name:  Name:  jgj  Name: - ;• 

Office  Street  Address:  Office  Street  Address:  Office  Street  Address: ' 


Dividends,  Distributions  and  Redemptions 

5.  If  the  Company  has  within  the  last  five 
years  paid  dividends,  made  distributions 
upon  its  stock  or  redeemed  any  securities, 
explain  how  much  and  when: 


Education  (degrees,  sdiools,  and  dates): 


Also  a  Director  of  the  Company  [  )  Yes 
I  INo 

Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  less  than  full  time: 


7.  Chief  Operating  Officer 

Name: - 

Office  Street  Address: 


Title:  - 

Age  :  - 

Telephone  No.:  ( _ ) _ - _ 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Education  (degrees,  schools,  and  dates): 


Also  a  Director  of  the  Company?  (  ]  Yes 
[  INo 


Indicate  amount  of  time  to  be  spent  on 
Company  matters  if  less  than  full  time: 


9.  Other  Key  Personnel: 

(A)  Name: - 

Office  Street  Address: 


Title:  - 

Age:  - - 

Telephone  No.:  ( _ ) _ - _ 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Title:  - 

Age:  - 

Telephone  No.:  ( _ ) _ _ 

Name  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Title:  - 

Age:  - - 

Telephone  No.:  ( _ ) _ - 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Title: 

Age:  - ; - 

Telephone  No.;  ( _ ) _ - 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 
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(B)  Name: - 

Office  Street  Addrem: 


Education  fdegrees.  schoob,  and  dates]^ 


I  ZIZHZ^^Z 

Also  a  Director  of  the  Company?  [  )  Yes 
UNO 

Indicate  amount  of  time  to  be  ^nt  on 
Company  matters  if  less  than  full  time: 


Age:  - 

Telephone  No.:  ( _ ) _ _ 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responeibilitiee. 


INSTRUCTION:  The  tens  “Chief  Executive 
Officer"  means  the  ofRcee  ot  the  Company 
who  has  been  delegated  hnai  authority  the 
board  of  directors  to  direct  aU  aspects  of  the 
Conaway's  affairs.  The  term  "Chief 
Operating  Officer"  means  the  officer  in 
charge  of  the  actoaf  day-to-day  operations  of 
the  Company’s  business.  The  term  "Chief 
Hnanciat  Officer"  means  the  officer  having 
accounting  skills  who  is  primarily  in  charge 
of  assuring  that  the  Company's  financial 
books  and  records  am  properly  kept  and 
maintained  and  financial  statements 
prepared. 

The  term  "key  personnel”  means  persons 
such  as  vice  presidents,  production 
managers,  sates  managers,  or  research 
scientists  and  similar  persons,  who  are  not 
included  above,  but  who  make  or  are 
expected  to  make  significant  contributions  to 
the  business  of  the  Company,  whether  as 
employees,^  independent  contractors, 
consultants  or  otherwise. 

Directors  of  the  Company 

10.  Number  of  Directors: _ If  Directors 

are  not  elected  annually,  or  are  elected  under 
a  voting  trust  or  otbar  arrangement,  explain: 


Education  (degrees,  schools,  and  dates): 


(C)  Name: - 

Age:  - 

Office  Street  Address: 


Telephone  No,:  ( _ } _ _ 

Names  of  employers,  titles  and  dates  of 
positions  held  during  past  five  years  with  an 
indication  of  job  responsibilities. 


Education  (degrees  schools,  and  dates); 


IV  Information  concerning  outside  or  other 
Directors  (ie.  those  not  described  above): 

(A)  Name: - 

Office  Street  Adifcess: 


12.  (a)  Have  any  of  the  Officers  or  Directors 
ever  worked  for  or  managed  a  company 
(including  a  separate  sub^iary  ot  division  of 
a  larger  enteepriae)  in  the  same  business  as 
the  Company?  (  1  Yea  (  }  No 
Explain: 


Age:  -  ^ 

Telephone  No.:  ( _ ) _ - _ 

Names  of  employers,  titles  and  dates  of  - 

positions  held  during  past  five  years  with  an  (b)  if  gny  of  the  Officers.  Directors  or  other 
indication  of  job  responsibilities.  hey  personnel  have  ever  worked  for  or 

Education  (degrees,  schools,  and  dates):  managed  a  company  in  the  same  business  or 

industry  as  the  Company  or  in  a  related 

— -  business  or  industry,  describe  what 


precautions,  if  any,  (mchiding  the  ebtanuiig 
of  rdeases  or  consents  from  prior  employers) 
have  been  taken  to  preclude  claims  by  prior 
employers  for  conversion  or  theft  of  trade 
secrets,  know-how  or  other  proprietary 
information. 


(c)  If  the  Company  has  never  conducted 
operations  or  is  otherwise  in  the  development 
stage,  indicate  whether  any  of  the  Officers  or 
Directors  has  ever  managed  aay  other 
company  in  the  start-up  or  development  stage 
and  describe  the  circumstances,  i^uefing 
relevant  dates. 


(d)  IT  any  of  the  Company’s  key  personnel 
are  not  employees  but  are.  consultants  or 
other  Independent  conttactors,  state  the 
details  of  their  engagement  by  the  Company. 


(e)  If  the  Company  has  key  man  life 
insurance  policies  on  any  of  its  Officers. 
Directors  or  key  personnel,  explain,  including 
the  names  of  the  persons  insured,  the  amount 
of  insurance,  whether  the  insurance  proceeds 
are  payable  to  the  Company  and  wfie*her 
there  are  arrangements  that  reguire  the 
proceeds  to  be  used  to  redeem  securities  or 
pay  benefits  to  the  estate  of  the  insured 
person  or  a  surviving  spouse. 


13.  If  a  petition  under  the  Bankruptcy  Act 
or  any  State  insolvency  law  was  filed  by  or 
against  the  Company  or  its  Officers,  Directors 
or  other  key  personnel,  or  a  receiver,  fiscal 
agent  or  similar  officer  was  appointed  by  a 
court  for  the  business  or  property  of  any  such 
persons,  or  any  partnership  in  which  any  of 
such  persons  was  a  generid  partner  at  or 
within  the  past  five  years,  or  any  corporation 
or  business  association  of  which  any  such 
person  was  an  executive  officer  at  or  within 
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the  past  five  years,  set  forth  below  the  name  - 

of  such  persons,  and  the  nature  and  date  of 

such  actions.  - 

Office  Street  Address: 


(c)  If  any  of  the  Company's  Officers, 

Directors,  key  personnel  or  10%  stockholders 
has  guaranteed  or  co-signed  any  of  the 
Company's  bank  debt  or  other  obligations, 
including  any  indebtedness  to  be  retired  from  | 
the  proceeds  of  this  offering,  explain  and  * 

state  the  amounts  involved. 


Note:  After  reviewing  the  information 
concerning  the  background  of  the  Company's 
Officers,  Directors  and  other  key  personnel, 
potential  investors  should  consider  whether 
or  not  these  persons  have  adequate 
background  and  experience  to  develop  and 
operate  this  Company  and  to  make  it 
successful.  In  this  regard,  the  experience  and 
ability  of  management  are  often  considered 
the  most  significant  factors  in  the  success  of 
a  business. 

Principal  Stockholders 

14.  Principal  owners  of  the  Company  (those 
who  beneficially  own  directly  or  indirectly 
10%  or  more  of  the  common  and  preferred 
stock  presently  outstanding]  starting  with  the 
largest  common  stockholder.  Include 
separately  all  common  stock  issuable  upon 
conversion  of  convertible  securities 
(identifying  them  by  asterisk)  and  show 
average  price  per  share  as  if  conversion  has 
occurred.  Indicate  by  footnote  if  the  price 
paid  was  for  a  consideration  other  than  cash 
and  the  nature  of  any  such  consideration. 


Class  of 
shares 

Average 
price  per 
stwe 

No.  of 
shares 
now  held 

Percerrt  of 
total 

Name: 

_ 1 

Office  Street  Address: 


Telephone  No.  ( _ ) 

Principal  occupation: 


Name: 


Office  Street  Address: 


Telephone  No. 

( - ) - 

Principal  occupation: 


Telephone  No. 

( - ) - 

Principal  occupation: 


Name: 


Office  Street  Address: 


Telephone  No. 

( - ) - 

Principal  occupation: 


15.  Number  of  shares  beneficially  owned 
by  Officers  and  Directors  as  a  group: 

- _ shares  (  %  of  total  outstanding) 

(Assume  all  options  exercised  and  all 
convertible  securities  converted.) 

Instruction:  If  shares  are  held  by  family 
members,  through  corporations  or 
partnerships,  or  otherwise  in  a  manner  that 
would  allow  a  person  to  direct  or  control  the 
voting  of  the  shares  (or  share  in  such 
direction  or  control — as,  for  example,  a  co- 
trustee)  they  should  be  included  as  being 
"beneficially  owned."  An  explanation  of 
these  circumstances  should  be  set  forth  in  a 
footnote  to  the  "Number  of  Shares  Now 
Held." 

Management  Relationships.  Transactions  and 
Remuneration 

16.  (a)  If  any  of  the  Officers,  Directors,  key 
personnel  or  principal  stockholders  are 
related  by  blood  or  marriage,  please  describe. 


(b)  If  the  Company  has  made  loans  to  or  is 
doing  business  with  any  of  its  Officers, 
Directors,  key  personnel  or  10%  stockholders, 
or  any  of  their  relatives  (or  any  entity 
controlled  directly  or  indirectly  by  any  such 
persons]  within  the  last  two  years,  or 
proposes  to  do  so  within  the  future,  explain. 
(This  includes  sales  or  lease  of  goods, 
property  or  services  to  or  from  the  Company, 
employment  or  stock  purchase  contracts,  etc.) 
State  the  principal  terms  of  any  significant 
loans,  agreements,  leases,  financing  or  other 
arrangements. 


17.(a)  List  all  remuneration  by  the 
Company  to  Officers,  Directors  and  key 
personnel  for  the  last  fiscal  year 


Cash 

Other 

$ . 

$ 

Key  Personnel: 

Others: 

Directors  as  a  group 
(number  of  persons—). 

(b)  If  remuneration  is  expected  to  change 
or  has  been  unpaid  in  prior  years,  explain: 


(c)  If  any  employment  agreements  exist  or 
are  contemplated,  describe: 


18.(a]  Number  of  shares  subject  to  issuance 
under  presently  outstanding  stock  purchase 
agreements,  stock  options,  warrants  or  rights: 

_ shares  ( _ %  of  total  shares  to  be 

outstanding  after  the  completion  of  the 
offering  if  all  securities  sold,  assuming 
exercise  of  options  and  conversion  of 
convertible  securities).  Indicate  which  have 
been  approved  by  shareholders.  State  the 
expiration  dates,  exercise  prices  and  other 
basic  terms  for  these  securities: 


Name: 


(b)  Number  of  common  shares  subject  to 
issuance  under  existing  stock  purchase  or 
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option  plans  hot  not  yet  covered  by 
outstanding  purchase  agreements,  options  or 

warrants: _ shares. 

(c)  Desertbe  die  extent  to  which  ftiture 
stock  purchase  agreements^  stock  options, 
warrants  or  rights  must  be  approved  by 
sharchoiders. 


IS.  If  the  business  is  highly  dependent  on 
the  services  of  certain  key  personnel, 
describe  any  arrangements  to  assure  that 
these  persons  will  remain  with  the  Company 
and  not  compete  upon  any  termination: 

Note:  Aftw  reviewing- the  above,  potential 
investors  should  consider  whether  or  not  the 
compensation  to  management  and  other  key 
persorniel  directly  or  indirectly,  is  reasonable 
in  view  of  the  present  stage  of  the  Company’s 
development 

INSTRUCTION:  For  purposes  of  Question 
16(b),  a  person  directly  or  indirectly  controls 
an  entity  if  he  is  part  of  the  group  that  directs 
or  ie  able  to  dire^  the  entity's  activities  or 
affairs.  A  person  is  typically  a  member  of  a 
control  9oup  if  he  is  an  officer,  director, 
general  partner,  trustee  or  beneficial  owner 
of  a  10%  or  greater  interest  in  the  entity,  bi 
Question  40.  the  term  "Cash”  should  indicate 
salary,  bonus,  consulting  fees,  non- 
accountable  expense  accounts  and  the  like. 
The  column  captioned  "Other”  should 
include  the  value  of  any  options  or  secunties 
given,  any  annuity,  pension  or  retirement 
benefits,  bonus  or  profit-sharing  plans,  and 
personal  benefits  (chib  memberships, 
company  cars,  insurance  benefits  not 
generally  available  to  employees,  etc.).  The 
nature  of  these  benefits  should  be  explained 
in  a  footnote  to  this  column. 

Litigation 

20.  Describe  any  past,  pending  or 
threatened  litigation  or  administrative  action, 
which  has  had  or  may  have  a  material  effect 
upon  the  Company's  business,  financial 
condition,  or  operations,  including  any 
litigation  or  action  involving  the  Company's 
Officers,  Directors  or  other  key  personnel 
State  the  names  of  the  principal  parties,  the 
nature  and  current  status  of  the  matters,  and 
amounts  involved;  Give  an  evaluation  by 
management  or  counsel,  to  the  extent 
feasible,  of  the  merits  of  the  proceedings  or 
litigation  and  the  potential  impact  on  the 
Company’s  business,  financial  condition,  or 
operations. 


Miscellaneous  Fhctors 

21.  Describe  any  other  material  factors, 
either  adverse  or  favorable^  that  will  or  could 
affect  the  Company  or  its  business  (for 
example,  discuss  any  defaults  under  major 
contracts,  any  breach  of  bylaw  provisions. 


etc.)  or  which  are  necessary  to  make  any 
other  information  in  this  amniaf  report  not 
misleading  or  incomptete. 


Management’s  Discussion  and  Analysis  of 
Certain  Relevant  Factors 
22.  If  the  Company's  financial  statements 
show  losses  from  operations,  explain  the 
causes  underlying  these  losses  and  what 
steps  the  Company  has  taken  or  is  taking  to 
address  these  causes. 


23.  Describe  any  trends  in  the  Company’s 
historical  operating  results.  Indicate  any 
changes  now  occurring  in  the  underlying 
economics  of  the  industry  or  the  Company’s 
business  which,  in  the  opinion  of 
Management,  will  have  a  significant  impact 
(either  favorable  or  adverse)  upon  the 
Company’s  results  of  operations  within  the 
next  12  months,  and  give  a  rou^  estimate  of 
the  probable  extent  of  the  impact,  if  possible. 


24.  If  the  Company  sells  a  product  or 
products  and  has  had  significant  sales  during 
its  last  fiscal  year,  state  the  existing  gross 
margin  (net  sales  less  cost  of  such  sales  as 
presented  in  accordance  with  generally 
accepted  accounting  principles)  as  a 
percentage  of  sales  for  the  last  fiscal  year. 

- %.  What  is  the  anticipated  gross 

margin  for  next  year  of  operations? 

Approximately - %.  If  this  is  expected 

to  change,  explain.  Also,  if  reasonably 
current  gross  margin  fiigures  are  available  for 
the  industry,  indicate  these  figures  and  the 
source  or  sources  from  which  they  are 
obtained. 


25.  Foreign  sales  aa  a  percent  of  total  sales 

for  last  fiscal  year _ %.  Domestic 

government  sales  as  a  percent  of  total 

domestic  sales  for  Iasi  fiscal  year _ %. 

Explain  the  nature  of  these  sales,  including 
any  anticipated  changes: 


Alteraalive  3 

Any  issuer  may  elect  to  provide  the 
following  mfomration.  as  well  as  the 
information  required  by  Parts  H  and  111. 
below. 

Item  1.  Description  of  Business 

(a)  Narrative  description  of  business. 

(1)  E)escribe  the  business  done  and 
intended  to  be  done  by  the  Issuer  and  its 
subsidiaries  and  the  general  development  of 
the  business  during  the  past  five  years  or 
such  shorter  period  as  the  issuer  may  have 
been  in  business.  Such  description  should 
include,  but  not  be  limited  to,  a  discussion  of 
the  following  factors  if  such  factors  are 
material  to  an  understanding  of  the  issuer’s 
business: 

(1)  The  principal  products  produced  and 
services  rendered  and  the  principal  markets- 
foe  and  method  of  distribution  of  such 
products  and  services. 

(ii)  The  status  of  a  product  or  service  if  the 
issuer  has  made  public  infonnation  about  a 
new  product  or  service  which  would  require 
the  investment  of  a  material  amount  of  the 
assets  of  the  issuer  or  is  otherwise  material. 

(iii)  The  estimated  amount  spent  during 
each  of  the  last  two  fiscal  years  on  company- 
sponsored  research  and  development 
activities  determined  in  accordmee  with 
generally  accepted  accounting  principles,  in 
addition,  state  the  estimated  dollar  amount 
spent  during  each  of  such  years  on  material 
customer  sponsored  research  activities 
relating  to  the  development  of  new  products, 
services  or  techniques  or  the  improvement  of 
existing  products,  services  or  techniques. 

(iv)  The  number  of  persons  employed  by 
the  issuer,  indicating  the  number  employed 
full  time. 

(v)  The  material  effects  that  compliance 
with  Federal,  State  and  local  provisions 
which  have  been  enacted  or  adopted 
regulating  the  discharge  of  materials  into  the 
environment,  may  have  upon  the  capital 
expenditures,  earnings  and- competitive 
position  of  the  issuer  and  its  subsidiaries. 

The  issuer  shall  disclose  any  material 
estimated  capital  expenditures  for 
environmental  control  faciiities  for  the 
remainder  of  its  current  fiscal  year  and  for 
such  further  periods  as  the  issuer  may  deem 
material. 

(2)  The  issuer  should  also  describe  those 
distinctive  or  special  characteristics  of  the 
issuer's  operation  or  industry  which  may 
have  a  material  impact  upon  the  issuer’s 
future  financial  performance.  Examples  of 
actors  which  might  be  discussed  include 
dependence  on  one  or  a  few  major  customers 
or  suppliers  (including  suppliers  of  raw 
materials  or  financing),,  existing  or  probable 
governmental  regulation,  material  tenns  of 
and/or  expiratioa  of  material  labor  contracts 
or  patents,  trademarks,  licenses,  franchises, 
concessions  or  royalty  agreements,  unusual 
competitive  conditions  ia  the  industry, 
cyclicality  of  the  industry  and  anticipated 
raw  material  or  energy  shortages  to  the 
extent  management  may  not  be  able  to 
secure  a  continuing  source  of  supply. 
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(3]  Issuers  (including  predecessors)  which 
have  not  received  revenue  from  operations 
during  each  of  the  three  fiscal  years 
immediately  prior  to  the  filing  of  the  annual 
report  shall  describe,  if  formulated,  the 
issuer's  plan  of  operation  for  the  twelve 
months  following  the  period  covered  by  this 
annual  report.  If  such  information  is  not 
available,  the  reasons  for  its  unavailability 
shall  be  stated.  Disclosure  relating  to  any 
plan  should  include,  among  other  things,  a 
statement  indicating  whether,  in  the  issuer's 
opinion,  the  issuer  will  be  able  to  satisfy  its 
cash  requirements  and  whether,  in  the  next 
six  months,  it  will  be  necessary  to  raise 
additional  funds. 

(b)  Segment  Data.  If  the  issuer  is  required 
to  include  segment  information  in  its 
financial  statements,  an  appropriate  cross- 
reference  shall  be  included  in  the  description 
of  business. 

Item  2.  Description  of  Property 

State  briefly  the  location  eind  general 
character  of  the  principal  plants,  and  other 
materially  important  physical  properties  of 
the  issuer  and  its  subsidiaries.  If  any  such 
property  is  not  held  in  fee  or  is  held  subject 
to  any  major  encumbrance,  so  state  and 
briefly  describe  how  held. 

Instruction 

What  is  required  is  information  essential  to 
an  investor's  appraisal  of  the  securities  being 
offered.  Such  information  should  be  furnished 
as  will  reasonably  inform  investors  as  to  the 
suitability,  adequacy,  productive  capacity 
and  extent  of  utilization  of  the  facilities  used 
in  the  enterprise.  Detailed  descriptions  of  the 
physical  characteristics  of  individual 
properties  or  legal  descriptions  by  metes  and 
bounds  are  not  required  and  should  not  be 
given. 

Item  3.  Directors,  Executive  Officers  and 
Significant  Employees 

(a)  List  the  names  and  ages  of  each  of  the 
following  persons  stating  his  term  of  office 
and  any  periods  during  which  he  has  served 
as  such  and  briefly  describe  any  arrangement 
or  understanding  between  him  and  any  other 
person(s)  (naming  such  person(s)]  pursuant  to 
which  he  was  or  is  to  be  selected  to  his  office 
or  position: 

(1)  directors: 

(2)  persons  nominated  to  chosen  to  become 
directors; 

(3)  executive  officers: 

(4)  persons  chosen  to  become  executive 
officers; 

(5)  significant  employees. 

Instructions 

1.  No  nominee  or  person  chosen  to  become 
a  director  or  person  chosen  to  be  an 
executive  officer  who  has  not  consented  to 
act  as  such  should  be  named  in  response  to 
this  item. 

2.  The  term  "executive  officer"  means  the 
president,  secretary,  treasurer,  any  vice 
president  in  charge  of  a  principal  business 
function  (such  as  sales,  administration,  or 
finance)  and  any  other  person  who  performs 
similar  policy  making  functions  for  the  issuer, 

3.  The  term  "significant  employee"  means 
persons  such  as  production  managers,  sales 
managers,  or  research  scientists,  who  are  not 


executive  officers,  but  who  make  or  are 
expected  to  make  significant  contributions  to 
the  business  of  the  issuer. 

(b)  Family  relationships.  State  the  nature  of 
any  family  relationship  between  any  director, 
executive  officer,  person  nominated  or 
chosen  by  the  issuer  to  become  a  director  or 
executive  officer  or  any  significant  employee. 

Instruction 

The  term  "family  relationship"  means  any 
relationship  by  blood,  marriage,  or  adoption, 
not  more  remote  than  first  cousin. 

(c)  Business  experience.  Give  a  brief 
account  of  the  business  experience  during  the 
past  five  years  of  each  director,  person 
nominated  or  chosen  to  become  a  director  or 
executive  officer,  and  each  significant 
employee,  including  his  principal  occupations 
and  employment  during  that  period  and  the 
name  and  principal  business  of  any 
corporation  or  other  organization  in  which 
such  occupations  and  employment  were 
carried  on.  When  an  executive  officer  or 
significant  employee  has  been  employed  by 
the  issuer  for  less  than  five  years,  a  brief 
explanation  should  be  included  as  to  the 
nature  of  the  responsibilities  undertaken  by 
the  individual  in  prior  positions  to  provide 
adequate  disclosure  of  this  prior  business 
experience.  What  is  required  is  information 
relating  to  the  level  of  his  professional 
competence  which  may  include,  depending 
upon  the  circumstances,  such  specific 
information  as  the  size  of  the  operation 
supervised. 

(d)  Involvement  in  certain  legal 
proceedings.  Describe  any  of  the  following 
events  which  occurred  during  the  past  five 
years  and  which  are  material  to  an 
evaluation  of  the  ability  or  integrity  of  any 
director,  person  nominated  to  become  a 
director  or  executive  officer  of  the  issuer. 

(1)  A  petition  under  the  Bankruptcy  Act  or 
any  State  insolvency  law  was  filed  by  or 
against,  or  a  receiver,  fiscal  agent  or  similar 
officer  was  appointed  by  a  court  for  the 
business  or  property  of  such  person,  or  any 
partnership  in  which  he  was  general  partner 
at  or  within  2  years  before  the  time  of  such 
filing,  or  any  corporation  or  business 
association  of  which  he  was  an  executive 
officer  at  or  within  two  years  before  the  time 
of  such  filing; 

(2)  Such  person  was  convicted  in  a  criminal 
proceeding  (excluding  traffic  violations  and 
other  minor  offenses). 

Item  4.  Remuneration  of  Directors  and 
Officers 

(a)  Furnish,  in  substantially  the  tabular 
form  indicated,  the  aggregate  annual 
remuneration  of  each  of  the  three  highest 
paid  persons  who  are  officers  or  directors  as 
a  group  during  the  issuer's  last  fiscal  year. 
State  the  number  of  persons  in  the  group 
referred  to  above  without  naming  them. 

Name  of  individual  or  identity  of  group 
Capacities  in  which  remuneration  was 
received 

Aggregate  remuneration 
Instructions 

1.  In  case  of  remuneration  paid  or  to  be 
paid  otherwise  than  in  cash,  if  it  is 
impracticable  to  determine  the  cash  value 


thereof,  state  in  a  note  to  the  table  the  nature 
and  amount  thereof 

2.  This  item  is  to  be  answered  on  an 
accrual  basis  if  practicable;  if  not  so 
answered,  state  the  basis  used. 

(b)  Briefly  describe  all  remuneration 
payments  proposed  to  be  made  in  the  future 
pursuant  to  any  ongoing  plan  or  arrangement 
to  the  individuals  and  group  specified  in  Item 
9(a).  The  description  should  include  a 
summary  of  how  each  plan  operates,  any 
performance  formula  or  measure  in  effect  (or 
the  criteria  used  to  determine  payment 
amounts),  the  time  periods  over  which  the 
measurements  of  benefits  will  be  determined, 
payment  schedules,  and  any  recent  material 
amendments  to  the  plan.  Information  need 
not  be  furnished  with  respect  to  any  group 
life,  health,  hospitalization,  or  medical 
reimbursement  plans  which  do  not 
discriminate  in  scope,  terms  or  operation  in 
favor  of  officers  or  directors  of  the  registrant 
and  which  are  available  generally  to  all 
salaried  employees. 

Item  5.  Security  Ownership  of  Management 
and  Certain  Securityholders 

(a)  Voting  securities  and  principal  holders 
thereof  Furnish  the  following  information,  in 
substantially  the  tabular  form  indicated,  with 
respect  to  voting  securities  held  of  record  by: 

(1)  each  of  the  three  highest  paid  persons 
who  are  officers  and  directors  of  the  issuer, 
Note — In  the  event  none  of  the  issuer's 
officers  or  directors  have  received  a  salary  in 
the  past  twelve  months,  this  item  should  be 
responded  to  for  every  officer  and  director; 

(2)  ail  officers  and  directors  as  a  group; 

(3)  each  shareholder  who  owns  more  than 
10%  of  any  class  of  the  issuer's  securities, 
including  those  shares  subject  to  outstanding 
options. 

(1)  Title  of  Class 

(2)  Name  and  address  of  owner 

(3)  Amount  owned  before  the  offering 

(4)  Amount  owned  after  the  offering 

(5)  Percent  of  Class 

Instruction 

Column  (4)  need  not  be  responded  to  if  the 
information  would  be  the  same  as  that 
appearing  under  column  (3). 

(b)  If  to  the  knowledge  of  the  issuer,  any 
other  person  holds  or  shares  the  power  to 
vote  or  direct  the  voting  of  securities 
described  pursuant  to  subsection  (a)  above, 
appropriate  disclosure  should  be  made.  In 
addition,  if  any  person  other  than  those 
named  pursuant  to  subsection  (a)  holds  or 
shares  the  power  to  vote  10%  or  more  of  the 
issuer's  voting  securities,  the  information 
required  by  the  table  should  be  provided  with 
respect  to  such  person. 

(c)  Non-voting  securities  and  principal 
^holders  thereof  Furnish  the  same  information 

as  required  in  subsection  (a)  above  with 
respect  to  securities  that  are  not  entitled  to 
vote. 

(d)  Options,  warrants,  and  rights.  Furnish 
the  information  required  by  the  table  as  to 
options,  warrants  or  rights  to  purchase 
securities  from  the  issuer  or  any  of  its 
subsidiaries  held  by  each  of  the  individuals 
and  referred  to  in  subsection  (a)  above: 

Name  of  holder 
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Title  and  amount  securities  called  for  by 

options,  warrants  or  rights 
Exercise  price 
Date  of  Exercise 

Instruction 

Where  the  total  market  value  of  securities 
called  for  by  all  outstanding  options, 
warrants  or  rights  does  not  exceed  $10,000  for 
any  o^icer,  director,  or  principal  shareholder 
named  in  answer  to  this  item,  or  $50,000  for 
all  o^icers  and  directors  as  a  group,  this  item 
need  not  be  answered  with  respect  to 
options,  warrants  or  rights  held  by  such 
person  or  group.  If  the  issuer  cannot  ascertain 
the  market  value  of  its  securities,  the  offering 
price  may  be  used  for  purposes  of  this 
subsection. 

(e)  List  all  parents  of  the  issuer,  showing 
the  basis  of  control  and  as  to  each  parent  the 
percentage  of  voting  securities  owned  or 
other  basis  of  control  by  its  immediate 
parent,  if  any. 

Item  6.  Interest  of  Management  and  Others  in 
Certain  Transactions 

Describe  briefly  any  transactions  during 
the  previous  two  years  or  any  presently 
proposed  transactions,  to  which  the  issuer  or 
any  of  its  subsidiaries  was  or  is  to  be  a  party, 
in  which  any  of  the  following  persons  had  or 
is  to  have  a  direct  or  indirect  material 
interest,  naming  such  person  and  stating  his 
relationship  to  the  issuer,  the  nature  of  his 
interest  in  the  transaction  and,  where 
practicable,  the  amount  of  such  interest: 

(1)  Any  director  or  officer  of  the  issuer, 

(2)  Any  nominee  for  election  as  a  director; 

(3)  Any  principal  securityholder  named  in 
answer  to  Item  10(a]; 

(4)  If  the  issuer  was  incorporated  or 
organized  within  the  past  three  years,  any 
promoter  of  the  issuer, 

(5)  Any  relative  or  spouse  of  any  of  the 
foregoing  persons,  or  any  relative  of  such 
spouse,  who  has  the  same  house  as  such 
person  or  who  is  a  director  or  officer  of  any 
parent  or  subsidiary  of  the  issuer. 

Instructions 

1.  No  information  need  be  given  in  answer 
to  this  item  as  to  any  transaction  where: 

(a)  The  rates  of  charges  involved  in  the 
transaction  are  determined  by  competitive 
bids,  or  the  transaction  involves  the 
rendering.of  services  as  a  common  or 
contract  carrier  fixed  in  conformity  with  law 
or  governmental  authority; 

(b)  The  transaction  involves  services 
as  a  bank  depositary  of  funds,  transfer 
agent,  registrar,  trustee  under  a  trust 
indenture,  or  similar  services; 

(c)  The  amount  involved  in  the 
transaction  or  a  series  of  similar 
transactions,  including  all  periodic 
installments  in  the  case  of  any  lease  or 
other  agreement  providing  for  periodic 
payments  or  installments  does  not 
exceed  $50,000;  or 

(d)  The  interest  of  the  specified  person 
arises  solely  from  the  ownership  of 
securities  of  the  issuer  and  the  specified 
person  receives  no  extra  or  special 
benefit  not  shared  on  a  pro-rata  basis  by 


all  of  the  holders  of  securities  of  the 
class. 

2.  It  should  be  noted  that  this  Item 
calls  for  disclosure  of  indirect  as  well  as 
direct  material  interests  in  transactions. 
A  person  who  has  a  position  or 
relationship  with  a  firm,  corporation,  or 
other  entity  which  engages  in  a 
transaction  with  the  issuer  or  its 
subsidiaries  may  have  an  indirect 
interest  in  such  transaction  by  reason  of 
such  position  or  relationship.  However, 
a  person  shall  be  deemed  not  to  have  a 
material  indirect  interest  in  a 
transaction  within  the  meaning  of  this 
Item  where: 

(a)  the  interest  arises  only  (i)  from 
such  person’s  position  as  a  director  of 
another  corporation  or  organization 
(other  than  a  partnership)  which  is  a 
party  to  the  transaction,  or  (ii)  from  the 
direct  or  indirect  ownership  by  such 
person  and  all  other  persons  specified  in 
subparagraphs  (1)  through  (5)  above,  in 
the  aggregate,  of  less  than  a  10  percent 
equity  interest  in  another  person  (other 
than  a  partnership)  which  is  a  party  to 
the  transaction,  or  (iii)  from  both  such 
position  and  ownership; 

(b)  the  interest  arises  only  from  such 
person’s  position  as  a  limited  partner  in 
a  partnership  in  which  he  and  all  other 
persons  specified  in  (1)  through  (5) 
above  had  an  interest  of  less  than  10 
percent;  or 

(c)  the  interest  of  such  person  arises 
solely  from  the  holding  of  an  equity 
interest  (including  a  limited  partnership 
interest  but  excluding  a  general 
partnership  interest)  or  a  creditor 
interest  in  another  person  which  is  a 
party  to  the  transaction  with  the  issuer 
or  any  of  its  subsidiaries  and  the 
transaction  is  not  material  to  such  other 
person. 

3.  Include  the  name  of  each  person 
whose  interest  in  any  transaction  is 
described  and  the  nature  of  the 
relationships  by  reason  of  which  such 
interest  is  required  to  be  described.  The 
amount  of  the  interest  of  any  specified 
person  shall  be  computed  without 
regard  to  the  amount  of  the  profit  or  loss 
involved  in  the  transaction.  Where  it  is 
not  practicable  to  state  the  approximate 
amount  of  the  interest,  the  approximate 
amount  involved  in  the  transaction  shall 
be  disclosed. 

4.  Information  should  be  included  as 
to  any  material  underwriting  discounts 
and  commissions  upon  the  sale  of 
securities  by  the  issuer  where  any  of  the 
specified  persons  was  or  is  to  be  a 
principal  underwriter  or  is  a  controlling 
person,  or  member,  of  a  firm  which  was 
or  is  to  be  a  principal  underwriter. 
Information  need  not  be  given 
concerning  ordinary  management  fees 
paid  by  underwriters  to  a  managing 


underwriter  pursuant  to  an  agreement 
among  underwriters  the  parties  to  which 
do  not  include  the  issuer  or  its 
subsidiaries. 

5.  As  to  any  transaction  involving  the 
purchase  or  sale  of  assets  by  or  to  any 
issuer  or  any  subsidiary,  otherwise  than 
in  the  ordinary  course  of  business,  state 
the  cost  of  the  assets  to  the  purchaser 
and,  if  acquired  by  the  seller  within  two 
years  prior  to  the  transaction,  the  cost 
thereof  to  the  seller. 

6.  Information  shall  be  furnished  in 
answer  to  this  Item  with  respect  to 
transactions  not  excluded  above  which 
involve  remuneration  from  the  issuer  or 
its  subsidiaries,  directly  or  indirectly,  to 
any  of  the  specified  persons  for  services 
in  any  capacity  unless  the  interest  of 
such  persons  arises  solely  from  the 
ownership  individually  and  in  the 
aggregate  of  less  than  10  percent  of  any 
class  of  equity  securities  of  another 
corporation  furnishing  the  services  to 
the  issuer  or  its  subsidiaries. 

Part  II 

Item  1.  Market  Price  of  and  Dividends 
on  the  Registrant’s  Common  Equity  and 
Other  Shareholder  Matters 

Provide  the  information  required  by 
Item  201  of  Regulation  S-B. 

Item  2.  Legal  Proceedings 

Provide  the  information  required  by 
Item  103  of  Regulation  S-B. 

Item  3.  Changes  in  and  Disagreements 
with  Accountants 

Provide  the  information  required  by 
Item  304  of  Regulation  S-B. 

Item  4.  Submission  of  Matters  to  a  Vote 
of  Security  Holders 

If  any  matter  was  submitted  during 
the  fourth  quarter  of  the  fiscal  year 
covered  by  this  report  to  a  vote  of 
security  holders,  through  the  solicitation 
of  proxies  or  otherwise,  furnish  the 
following  information: 

(a)  The  date  of  the  meeting  and 
whether  it  was  an  annual  or  special 
meeting. 

(b)  If  the  meeting  involved  the  election 
of  directors,  the  name  of  each  director 
elected  at  the  meeting  and  the  name  of 
each  other  director  whose  term  of  office 
as  a  director  continued  after  the 
meeting. 

(c)  A  brief  description  of  each  other 
matter  voted  upon  at  the  meeting  and 
the  number  of  affirmative  votes  and  the 
number  of  negative  votes  cast  with 
respect  to  each  such  matter. 

(d)  A  description  of  the  terms  of  any 
settlement  between  the  registrant  and 
any  other  participant  (as  defined  in  Rule 
14a-ll  of  Regulation  A  under  >he  Act) 
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terminating  any  solicitation  subject  to 
Rule  14a-ll,  including  the  cost  or 
anticipated  cost  to  the  registrant. 

Instructions  to  Item  4 

1.  If  any  matter  has  been  submitted  to 
a  vote  of  security  holders  otherwise 
than  at  a  meeting  of  such  security 
holders,  corresponding  information  with 
respect  to  such  submission  should  be 
furnished.  The  solicitation  of  any 
authorization  or  consent  (other  than  a 
proxy  to  vote  at  a  shareholders’ 
meeting)  with  respect  to  any  matter 
shall  be  deemed  a  submission  of  such 
matter  to  a  vote  of  security  holders 
within  the  meaning  of  this  item. 

2.  Paragraph  (a)  need  be  answered 
only  if  paragraph  (b)  or  (c)  is  required  to 
be  answered 

3.  Paragraph  (b)  need  not  be  answered 
if  (i)  proxies  for  the  meeting  were 
solicited  pursuant  to  Regulation  14A 
under  the  Act,  (ii)  there  was  no 
solicitation  in  opposition  to  the 
management's  nominees  as  listed  in  the 
proxy  statement,  and  (iii)  all  of  such 
nominees  were  elected  If  the  registrant 
did  not  solicit  proxies  and  the  board  of 
directors  as  previously  reported  to  the 
Commission  was  re-elected  in  its 
entirety,  a  statement  to  that  effect  in 
answer  to  paragraph  (b)  will  suffice  as 
an  answer  thereto. 

4.  Paragraph  (c)  need  not  be  answered 
as  to  procedural  matters  or  as  to  the 
selection  or  approval  of  auditors. 

5.  If  the  registrant  has  furnished  to  its 
security  holders  proxy  soliciting 
material  containing  the  information 
called  for  by  paragraph  (d),  the 
paragraph  may  be  answered  by 
reference  to  the  information  contained 
in  such  material. 

6.  If  the  registrant  published  a  report 
containing  all  of  the  information  called 
for  by  this  item,  the  item  may  be 
answered  by  reference  to  the 
information  in  that  report. 

Item  5.  Compliance  with  Section  16(a)  of 
the  Exchange  Act 

Provide  the  information  required  by 
Item  405  of  Regulation  S-B. 

Item  6.  Reports  on  Form  8~K 

State  whether  any  reports  on  Form  8- 
K  were  filed  diuing  the  last  quarter  of 
the  period  covered  by  this  report,  listing 
the  items  reported,  any  financial 
statements  filed  and  the  dates  of  such 
reports. 

Part  F/S 

The  following  financial  statements  of 
the  issuer,  or  the  issuer  and  its 
predecessors  or  any  businesses  to  which 
the  issuer  is  a  successor  shall  be  filed  as 
port  of  this  form.  Such  financial 


statements  and  the  financial  statements 
required  to  be  provided  for  any 
significant  business  acquired  or  to  be 
acquired  shall  be  audited. 

Issuers  which  are  limited  partnerships 
are  required  to  also  file  the  balance 
sheets  of  general  partners:  (1)  if  such 
general  peutner  is  a  corporation,  the 
balance  sheet  shall  be  as  of  the  end  of 
its  most  recently  completed  fiscal  year, 
receivables  from  a  parent  or  affiliate  of 
such  general  partner  (including  notes 
receivable,  but  excluding  trade 
receivables)  should  be  deductions  fi'om 
shareholders  equity  of  the  general 
partner;  where  a  parent  or  affiliate  has 
committed  to  increase  or  maintain  the 
general  partner's  capital,  there  shall  also 
be  filed  the  balance  sheet  of  such  parent 
or  affiliate  as  of  the  end  of  its  most 
recently  completed  fiscal  year;  (2)  if 
such  general  partner  is  a  partnership,  its 
balance  sheet  as  of  the  end  of  its  most 
recently  completed  fiscal  year,  (3)  if 
such  general  partner  is  a  natural  person, 
the  net  worth  of  such  general  partnerfs) 
based  on  the  estimated  fair  market 
value  of  their  assets  and  liabilities, 
singly  or  in  the  aggregate  shall  be 
disdosed  in  the  offering  circular,  and 
balance  sheets  of  each  of  the  individual 
general  partners  supporting  such  net 
worth  shall  be  provided  as  supplemental 
information. 

(1)  Balance  Sheet — as  of  a  date  within 
90  days  prior  to  filing  the  registration 
statement  or  such  longer  time,  not 
exceeding  6  months,  as  the  Commission 
may  permit  at  the  written  request  of  the 
issuer  upon  a  showing  of  good  cause;  for 
filings  made  after  90  days  subsequent  to 
the  issuer's  most  recent  fiscal  year,  the 
balance  sheet  shall  be  dated  as  of  the 
end  of  the  most  recent  fiscal  year. 

(2)  Statements  of  income,  cash  flows, 
and  other  stockholders  equity — ^for  each 
of  the  2  fiscal  years  preceding  the  date 
of  the  most  recent  balance  sheet  being 
filed,  and  for  any  interim  period 
between  the  end  of  the  most  recent  of 
such  fiscal  years  and  the  date  of  the 
most  recent  balance  sheet  being  filed,  or 
for  the  period  of  the  issuer's  existence  if 
less  than  the  period  above. 

Income  statements  shall  be 
accompanied  by  a  statement  that  in  the 
opinion  of  management  all  adjustments 
necessary  for  a  fair  statement  of  results 
for  the  interim  period  have  been 
included.  If  all  such  adjustments  are  of  a 
normal  recurring  nature,  a  statement  to 
that  effect  shall  be  made.  If  otherwise, 
there  shall  be  furnished  as  supplemental 
information  and  not  as  part  of  the 
registration  statement,  a  letter 
describing  in  detail  the  nature  and 
amount  of  any  adjustments  other  than 
normal  recurring  adjustments  entering 
into  the  determination  of  results  shown. 


(3)  Financial  Statements  of  Businesses 
Acquired  or  to  be  Acquired. 

(a)  Financial  statements  for  the 
periods  specified  in  (c)  below  should  be 
furnished  if  any  of  the  following 
conditions  exist; 

(i)  Consummation  of  a  significant 
business  combination  accounted  for  as  a 
purchase  has  occurred  or  is  probable 
(for  purposes  of  this  rule,  the  term 
“purchase”  encompasses  the  purchase 
of  an  interest  in  a  business  accounted 
for  by  the  equity  method);  or 

(ii)  Consummation  of  a  significant 
business  combination  to  be  accounted 
for  as  a  pooling  is  probable. 

(b)  A  business  combination  shall  be 
considered  significant  if  a  comparison  of 
the  most  recent  annual  financial 
statements  of  the  business  acquired  or 
to  be  acquired  and  the  registrant's  most 
recent  annual  consolidated  financial 
statements  filed  at  or  prior  to  the  date  of 
acquisition  indicates  ffiat  the  business 
would  be  a  significant  subsidiary 
pursuant  to  the  conditions  specified  in 
Item  310(c)(2)  of  Regulation  S-B. 

(c) (i)  T^e  financial  statements  shall  be 
furnished  for  the  periods  up  to  the  date 
of  acquisition,  for  those  periods  for 
which  the  registrant  is  required  to 
furnish  financial  statements. 

(ii)  The  separate  balance  sheet  of  the 
acquired  business  is  not  required  when 
the  registrant's  most  recent  balance 
sheet  filed  is  for  a  date  after  the 
acquisition  was  consummated. 

(iii)  If  none  of  the  conditions  in  the 
definitions  of  significant  subsidiary  in 
Item  310(c)(2)  of  Regulation  S-B  exceeds 
20%  and  the  required  audited  financial 
statements  of  the  acquired  business  are 
not  readily  available,  an  automatic 
waiver  of  the  required  audited  financial 
statements  is  granted.  If  none  of  the 
conditions  in  Uie  definitions  of 
significant  subsidiary  exceeds  40%  and 
the  required  audited  financial 
statements  are  not  readily  available,  an 
automatic  waiver  is  granted  with 
respect  to  the  requir^  audited  financial 
statements  for  the  fiscal  year  preceding 
the  latest  fiscal  year.  If  unaudited 
financial  statements  or  other  financial 
information  is  available  for  any  fiscal 
period  for  which  an  automatic  waiver  is 
granted,  then  such  unaudited  financial 
statements  or  other  information  shall  be 
furnished. 

(d)  If  consummation  of  more  than  one 
transaction  has  occurred  or  is  probable, 
the  tests  of  significance  shall  be  made 
using  the  aggregate  impact  of  the 
businesses  and  the  required  financial 
statements  may  be  presented  on  a 
combined  basis,  if  appropriate. 

(e)  This  paragraph  (3)  shall  not  apply 
to  a  business  which  is  totally  held  by 
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the  registrant  prior  to  consummation  of 
the  transaction. 

(4)  Pro  Forma  Financial  Information. 

(a)  Pro  forma  information  shall  be 
furnished  if  any  of  the  following 
conditions  exist  (for  purposes  of  this 
rule,  the  term  "purchase”  encompasses 
the  purchase  of  an  interest  in  a  business 
accounted  for  by  tlie  equity  method); 

(i)  During  the  most  recent  Hscal  year 
or  subsequent  interim  period  for  which  a 
balance  sheet  of  the  registrant  is 
required,  a  significant  business 
combination  accounted  for  as  a 
piuchase  has  occurred; 

(ii)  After  the  date  of  the  registrant’s 
most  recent  balance  sheet, 
consummation  of  a  signiHcant  business 
combination  to  be  accounted  for  by 
either  the  purchase  method  or  pooling  of 
interests  method  of  accounting  has 
occurred  or  is  probable. 

(b)  The  provisions  of  paragraph  (3)(b), 
(d)  and  (e)  apply  to  this  paragraph  (4). 

(c)  Pro  forma  statements  shall 
ordinarily  be  in  columnar  form  showing 
condensed  historical  statements,  pro 
forma  adjustments,  and  the  pro  forma 
results  and  should  include  the  following: 

(i)  If  the  transaction  was 
consummated  during  the  most  recent 
fiscal  year  or  in  the  subsequent  interim 
period,  pro  forma  statements  of  income 
reflecting  the  combined  operations  of 
the  entities  for  the  latest  bscal  year  and 
interim  period,  if  any,  or 

(ii)  If  consummation  of  the  transaction 
has  occurred  or  is  probable  after  the 
date  of  the  most  recent  balance  sheet,  a 
pro  forma  balance  sheet  giving  effect  to 
the  combination  as  of  the  date  of  the 
most  recent  balance  sheet  required  by 
paragraph  (b).  For  a  purchase,  pro  forma 
statements  of  income  reflecting  the 
combined  operations  of  the  entities  for 
the  latest  fiscal  year  and  interim  period, 
if  any,  and  for  a  pooling  of  interests,  pro 
forma  statements  of  income  for  all 
periods  for  which  income  statements  of 
the  registrant  are  required. 

Part  III 

Item  1.  Index  to  Exhibits 

(a)  An  index  to  the  exhibits  should  be 
presented. 

(b)  Each  exhibit  should  be  listed  in  the 
exhibit  index  according  to  the  number 
assigned  to  it  under  Item  2  below. 

(c)  The  index  to  exhibits  should 
identify  the  location  of  the  exhibit  under 
the  sequential  page  numbering  system 
for  this  Form  10-KSB. 

(d)  Where  exhibits  are  incorporated 
by  reference,  the  reference  shall  be 
made  in  the  index  of  exhibits. 


Instructions: 

1.  Any  document  or  part  thereof  filed 
with  the  Commission  pursuant  to  any 
Act  administered  by  the  Commission 
may,  subject  to  the  limitations  of  Rule  24 
of  ^e  Commission’s  Rules  of  Practice, 
be  incorporated  by  reference  as  an 
exhibit  to  any  registration  statement. 

2.  If  any  modification  has  occurred  in 
the  text  of  any  document  incorporated 
by  reference  since  the  filing  thereof,  the 
issuer  shall  file  with  the  reference  a 
statement  containing  the  text  of  such 
modification  and  the  date  thereof. 

3.  Procedurally,  the  techniques 
specified  in  Rule  12b-23  shall  be 
followed. 

Item  2.  Description  of  Exhibits 

As  appropriate,  the  following 
documents  should  be  filed  as  exhibits  to 
the  registration  statement. 

(1)  Charter  and  by-laws — ^The  charter 
and  by-laws  of  the  issuer  or  instruments 
corresponding  thereto  as  presently  in 
effect  and  any  amendments  thereto. 

(2)  Instruments  defining  the  rights  of 
security  holders — (a)  All  instruments 
defining  the  rights  of  any  holder  of  the 
issuer’s  securities,  including  but  not 
limited  to  (i)  holders  of  equity  or  debt 
securities  being  issued;  (ii)  holders  of 
long-term  debt  of  the  issuer,  and  of  all 
subsidiaries  for  which  consolidated  or 
unconsolidated  financial  statements  are 
required  to  be  filed. 

(b)  The  following  instruments  need 
not  be  filed  if  the  issuer  agrees  to 
provide  them  to  the  Commission  upon 
request:  (i)  instruments  defining  the 
rights  of  holders  of  long-term  debt  of  the 
issuer  and  all  of  its  subsidiaries  for 
which  consolidated  financial  statements 
are  required  to  be  filed  if  the  total 
amount  of  such  authorized  issuance 
does  not  exceed  5%  of  the  total  assets  of 
the  issuer  and  its  subsidiaries  on  a 
consolidated  basis;  and  (ii)  copies  of 
instruments  evidencing  scrip  certificates 
or  fractions  of  shares. 

(3)  Voting  trust  agreement — Any 
voting  trust  agreements  and 
amendments  thereto. 

(4)  Material  contracts — (a)  Every 
contract  not  made  in  the  ordinary  course 
of  business  which  is  material  to  the 
issuer  and  is  to  be  performed  in  whole 
or  in  part  at  or  after  the  filing  of  the 
registration  statement  or  was  entered 
into  not  more  than  2  years  before  such 
filing.  Only  contracts  need  be  filed  as  to 
which  the  issuer  or  subsidiary  of  the 
issuer  is  a  party  or  has  succeeded  to  a 
party  by  assumption  or  assignment  or  in 
which  the  issuer  or  such  subsidiary  has 
a  beneficial  interest. 

(b)  If  the  contract  is  such  as  ordinarily 
accompanies  the  kind  of  business 


conducted  by  the  issuer  and  its 
subsidiaries,  it  is  made  in  the  ordinary 
course  of  business  and  need  not  be  filed 
unless  it  falls  within  one  or  more  of  the 
following  categories,  in  which  case  it 
should  be  filed  except  where  immaterial 
in  amount  or  significance:  (i)  any 
contract  to  which  directors,  officers, 
promoters,  voting  trustees,  security 
holders  named  in  the  registration 
statement,  or  underwriters  are  parties 
except  where  the  contract  merely 
involves  the  purchase  or  sale  of  current 
assets  having  a  determinable  market 
price,  at  such  market  price;  (ii)  any 
contract  upon  which  the  issuer’s 
business  is  substantially  dependent,  as 
in  the  case  of  continuing  contracts  to 
sell  the  major  part  of  the  issuer’s 
products  or  services  or  to  purchase  the 
major  part  of  the  issuer’s  requirements 
of  goods,  services  or  raw  materials  or 
any  franchise  or  license  or  other 
agreement  to  use  a  patent,  formula, 
trade  secret,  process  or  trade  name  upon 
which  the  issuer’s  business  depends  to  a 
material  extent;  (iii)  any  contract  calling 
for  the  acquisition  or  sale  of  any 
property,  plant  or  equipment  for  a 
consideration  exceeding  15%  of  such 
fixed  assets  of  the  issuer  on  a 
consolidated  basis;  or  (iv)  any  material 
lease  under  which  a  part  of  the  property 
described  in  the  registration  statement 
is  held  by  the  issuer. 

(c)  Any  management  contract  or  any 
compensatory  plan,  contract  or 
arrangement  including  but  not  limited  to 
plans  relating  to  options,  warrants  or 
rights,  pension,  retirement  or  deferred 
compensation  or  bonus,  incentive  or 
profit  sharing  (or  if  not  set  forth  in  any 
formal  document,  a  written  description 
thereof)  shall  be  deemed  material  and 
shall  be  filed  except  for  the  following:  (i) 
ordinary  purchase  and  sales  agency 
agreements;  (ii)  agreements  with 
managers  of  stores  in  a  chain 
organization  or  similar  organization:  (iii) 
contracts  providing  for  labor  or 
salesmen’s  bonuses  or  payments  to  a 
class  of  security  holders,  as  such;  (iv) 
any  compensatory  plan,  contract  or 
arrangement  which  pursuant  to  its  terms 
is  available  to  employees  generally  and 
which  in  operation  provides  for  the 
same  method  of  allocation  of  benefits 
between  management  and  non¬ 
management  participants. 

(5)  Material  foreign  patents — Each 
material  foreign  patent  for  an  invention 
not  covered  by  a  United  States  patent.  If 
a  substantial  part  of  the  securities  to  be 
offered  or  if  the  proceeds  therefrom 
have  been  or  are  to  be  used  for  the 
particular  purposes  of  acquiring, 
developing  or  exploiting  one  or  more 
material  foreign  patents  or  patent  rights. 
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furnish  a  list  showing  the  number  and  a 
brief  identification  of  each  such  patent 
or  patent  right. 

(6)  Additional  exhibits — Any 
additional  exhibits  which  the  issuer  may 
wish  to  file,  which  shall  be  so  marked  as 
to  indicate  clearly  the  subject  matters  to 
which  they  refer. 

«  «  «  •  * 

PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

25.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77eee,  77ggg.  77nnn, 
77ss8.  78/(d).  80b-3,  80b-4  and  80b-ll. 

26.  Amend  §  260.0-7  by  replacing 
"whose  total  aissets  on  the  last  day  of  its 
most  recent  fiscal  year  were  $5  million 
or  less”  with  "whose  einnual  revenues 
for  its  most  recent  fiscal  year  were  less 
than  $25,000,000  and  who  has  a  public 
float  (the  aggregate  market  value  of  the 
issuer's  outstanding  securities  held  by 
non-affiliates)  of  less  than  $25,000,000"^ 

By  the  Commission. 

Dated;  July  30. 1992. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doa  92-18544  Filed  8-12-92;  8:45  am) 
aUlNO  CODE  SOIO-OI-M 


Thursday 
August  13,  1992 


Part  III 

Department  of 
Agriculture 

Agricultural  Marketing  Service 
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Milk  in  the  Ohio  Valley  Marketing  Area, 
et  aU  Recommended  Decision  and 
Opportunity  To  RIe  Written  Exceptions 
on  Proposed  Amendments  to  Tentative 
Marketing  Agreements  and  to  Orders; 
Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1033, 1036,  and  1049 

[Docket  Nos.  AO-166-A61;  AO-179-A56; 
and  AO-319-A39;  DA  90-015] 

Milk  in  the  Ohio  Valley,  Eastern  Ohio* 
Western  Pennsylvania,  and  Indiana 
Marketing  Areas;  Reconunended 
Decision  and  Opportunity  To  File 
Written  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  Orders 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  rule. 

summary:  This  decision  recommends 
changes  in  the  Ohio  Valley,  Eastern 
Ohio-Western  Pennsylvania,  and 
Indiana  Federal  milk  orders  based  on 
industry  proposals  considered  at  a 
public  hearing  held  August  14-17, 1990, 
in  Columbus,  Ohio,  and  August  26-29, 
1990,  in  Indianapolis,  Indiana.  For  all 
three  orders,  the  decision  recommends 
adopting  a  plan  for  pricing  milk  on  the 
basis  of  its  protein,  as  well  as  butterfat. 
components.  For  the  first  time  in  the 
Federal  milk  order  system,  the  proposed 
pricing  plan  includes  adjustments  to  the 
protein  price  based  on  the  somatic  cell 
count  of  producer  milk. 

The  decision  also  recommends 
pooling  standards  for  producer  milk  and 
pool  distributing  and  supply  plants  that 
will  be  more  uniform  between  the  three 
markets.  Proposed  amendments  to  the 
Ohio  Valley  and  Indiana  orders  would 
price  some  diverted  milk  at  the  location 
of  the  plant  fi'om  which  it  is  diverted. 
The  decision  would  reduce  the  level  of 
the  Indiana  Class  1  price  difierential  and 
amend  the  location  adjustment 
provisions  of  the  Indiana  order.  Also 
recommended  are  increases  in  the  rate 
of  maximum  allowable  marketing 
service  assessments  for  all  three  orders, 
and  an  increase  in  the  maximum 
allowable  administrative  assessment 
under  the  Eastern  Ohio-Western 
Pennsylvania  order  to  the  level 
allowable  under  the  other  two  orders. 
DATES:  Comments  are  due  on  or  before 
September  14, 1992. 

ADDRESSES:  Comments  (six  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1083,  South  Building,  United 
States  Department  of  Agriculture. 
Washington,  DC  20250. 

FOR  FURIHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968. 
South  Building,  P.O.  Box  96456. 


Washington,  DC  20090-6456,  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

This  action  has  been  reviewed  under 
Executive  Order  12278,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  action  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
the  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608(15)(A)  of  the  Act  any 
handler  subject  to  an  order  may  file  with 
the  Secretary  a  petition  stating  that  the 
order,  any  provisions  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  AJfter  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  tlie  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary’s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not  later 
than  20  days  after  the  date  of  the  entry 
of  the  ruling. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  would  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

Prior  documents  in  this  proceeding; 

Notice  of  Hearing:  Issued  July  25, 1990; 
published  July  31, 1990  (55  FR  31056). 

Notice  of  Reconvened  Hearing:  Issued 
August  21, 1990;  published  August  23, 
1990  (55  FR  34569). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
Ohio  Valley,  Eastern  Ohio-Western 
Pennsylvania,  and  Indiana  marketing 
areas.  This  notice  is  issued  pursuant  to 
the  provisions  of  the  Agricultural 


Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601^4),  and  the 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250,  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Six 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Columbus.  Ohio, 
on  August  14-17, 1990,  and  at 
Indianapolis,  Indiana,  on  August  28-29, 
1990,  pursuant  to  a  notice  of  hearing 
issued  July  25, 1990  (55  FR  31056)  and  a 
notice  of  reconvened  hearing  issued 
August  21, 1990  (55  FR  34569). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Definitions. 

a.  Route  Disposition  (Order  49). 

b.  Supply  plant  (Order  49). 

c.  Pool  distributing  plant  (Orders  33 
and  49). 

d.  Pool  supply  plant  (all  three  orders). 

e.  Co-op  pool  plant  (Orders  33  and  49). 

f.  Pool  plant  disaster  clause  (Order 
49). 

g.  Producer  milk. 

1.  Diversion  limits  (all  three  orders). 

ii.  Pricing  diverted  milk  (Orders  33 

and  49). 

2.  Reporting  (Order  49), 

3.  Classification  (Order  49). 

4.  Multiple  component  pricing  (all 
three  orders). 

a.  Protein  pricing. 

b.  Somatic  cell  adjustment. 

5.  Class  prices  and  location 
adjustments  (Order  49). 

6.  Accountability  for  9(c)  milk  (Order 
49). 

7.  Payments  to  producers. 

a.  Due  dates  and  late-payment 
charges  (Order  49). 

b.  Seasonal  incentive  payment  plan 
(all  three  orders). 

8.  Administrative  assessment  (Order 
36). 

9.  Marketing  service  assessments  (all 
three  orders). 

10.  Conforming  changes. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof. 
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Definitions.  A  number  of  proposals 
were  made  by  several  parties  to  amend 
some  cd  the  definitions  under  the  three 
orders.  The  dehnitions  proposed  to  be 
amended  range  from  what  were 
described  as  clarifying  amendments  to 
the  route  disposition  and  supply  plant 
deHnitions  under  the  Indiana  order 
through  the  pool  plant  and  iHoducer 
milk  definitions  of  all  three  orders.  Most 
of  the  proposals  dealing  with  pool  plant 
and  producer  milk  defrnitions  address 
the  issue  of  which  plants  and  producers 
will  be  eligible  to  participate  in  the 
marketwide  pools  and.  consequently, 
generated  extensive  testimony. 

The  clarifying  amendments  proposed 
by  the  Hoosier  Milk  Marketing  A^ncy 
to  the  “Route  disposition”  and  “Supply 
plant”  definitions  of  the  Indiana  order 
should  be  adopted.  Neither  amendment 
is  expected  to  change  the  pool  status  of 
any  entity,  but  will  assure  that  the 
order’s  provisions  will  be  more  easily 
understood  and  administered. 

In  general,  the  pooling  provisions  of 
the  three  orders  should  be  made  more 
uniform.  Merger  of  the  three  orders  was 
not  an  issue  considered  at  the  hearing 
and  cannot  be  adopted  on  the  basis  of 
the  record  of  this  proceeding.  However, 
the  record  does  show  that  many  of  the 
marketing  conditions  that  normally  are 
considered  as  reasons  for  merging 
Federal  order  mariceting  areas  are 
present  in  these  three  regulated  markets. 

Testimony  and  exhibits  in  the  record 
show  clearly  that  there  is  a  great  deal  of 
overlapping  of  milksheds  between  the 
Indiana  and  Ohio  Valley  markets,  and 
between  the  Ohio  Valley  and  Eastern 
Ohio-Western  Pennsylvania  markets.  In 
addition,  the  record  demonstrates  that 
handlers  regulated  under  the  three 
orders  have  substantial  volumes  of 
overlapping  sales,  and  that  the  order 
under  which  some  handlers  are 
regulated  changes  with  the  proportion  of 
sales  the  handlers  have  in  each  order. 
The  existence  of  a  number  of  plants  that 
operate  as  common  reserve  suppUes  or 
common  surplus  outlets  for  more  than 
one  of  the  markets  also  contributes  to  a 
picture  of  three  very  interrelated 
markets.  In  such  a  situation,  differing 
levels  of  performance  standards  for  pool 
plants  and  producers  clearly  can  create 
inequities  between  handlers  and 
producers  who  are  competing  within  the 
same  areas.  Therefore,  it  is  important 
that  the  pool  plant  and  producer  milk 
provisions  of  the  orders  be  similar 
enough  to  assure  that  order  provisions 
do  not  constitute  artificial  barriers  to  the 
participation  of  handlers  and  producers 
in  any  of  the  three  marketwide  pools. 

The  two  major  cooperative 
associations  operatir^  in  the  three 
marketing  areas  proposed  amendments 


to  the  pool  plant  definitions  that 
primarily  would  have  the  effect  of 
reducing  handler  access  to  the  three 
marketwide  pools.  One  of  the  dominant 
cooperative  associations  is  Milk 
Marketing,  Inc.  (MMI),  whidi  markets 
approximately  two-thirds  of  the  milk 
pooled  imder  the  Ohio  Valley  order 
(Order  33)  and  about  two-fifths  of  the 
milk  pooled  under  the  Eastern  Ohio- 
Western  Pennsylvania  order  (Order  36). 
The  other  principal  cooperative 
association  is  Associated  Milk 
Producers,  Inc.,  which  pools  milk 
through  the  Hoosier  Milk  Mariceting 
Agency  (Hoosier)  in  concert  with  MMI. 

Hoosier  markets  approximately  two- 
thirds  of  the  milk  pooled  under  the 
Indiana  order  (Order  49). 

Most  of  the  amendments  proposed  by 
the  two  cooperatives  would  make 
participation  in  the  three  mariietwide 
pools  more  difficult  for  handlers  and 
producers  who  are  not  assured  of  a 
stable  and  significant  share  of  the 
markets'  fluid  use.  National  Fanners 
Organization  (NFO)  proposed 
amendments  to  all  three  orders  that 
generally  would  allow  slightly  greater 
participation  by  producers  in  the  three 
pools,  on  a  more  uniform  basis  than 
currently  exists.  Proprietary  cheese 
plant  operators  and  fluid  milk  handlers 
proposed  amendments  to  Order  36  that 
would  have  opposing  effects  on  the 
ability  of  pool  supply  plants  to  maintain 
their  pool  status. 

For  Order  49.  in  addition  to  the 
Hoosier  proposals  to  tighten  pooling 
provisions,  NFO.  the  Milk  Foundation  of 
Indiana  (MFl),  an  organization  of  milk 
plant  operators,  and  New  Paris 
Creamery,  a  proprietary  handler,  made 
and  supported  proposals  that  primarily 
would  allow  handlers  and  producers  to 
participate  in  the  marketwide  pool  more 
easily. 

A  set  of  proposals  made  by  Hoosier 
(Nos.  20,  22  and  24),  to  exclude  from  the 
marketwide  pool  producers  who  are 
paid  under  the  "Louisville”  plan  of 
another  order  during  that  order’s 
“payback”  months,  was  abandoned  by 
proponent  at  the  hearing,  and  not 
supported  by  any  of  the  hearing 
participants.  Since  the  record  contains 
no  support  for  these  .proposals,  they  are 
not  considered  in  this  decision. 

a.  Route  Disposition  (Order  49).  A 
witness  for  Hoosier  testified  that  the 
organization  had  proposed  two  changes 
to  the  route  disposition  definition.  The 
first  proposed  change  is  to  include  other 
distributing  plants,  as  well  as  other 
persons,  in  the  description  of  milk 
movements  that  comprise  “route 
dispositions.”  The  witness  stated  that 
Hoosier's  intention  is  that  fluid  milk 
products  packaged  for  another 


distributing  plant  be  included  as  part  of 
the  packaging  plant's  route  sales  and 
thus  part  of  the  computation  of  the 
packaging  plant's  qualification  for 
pooling.  *1116  second  proposed  change 
would  describe  Class  I  fluid  milk  moved 
to  any  milk  or  filled  milk  processing 
plant  in  other  than  bulk  form  as 
“packaged.”  The  Hoosier  witness 
explained  that  at  the  present  time  bulk 
milk  transferred  from  one  distributing 
plant  to  another  is  not  included  in  the 
route  disposition  calculation.  He  went 
on  to  say  that  at  one  time  omission  of 
bulk  fluid  sales  fi*om  pooling 
qualification  was  justified  by  the  pattern 
of  milk  movement  in  Order  49,  but  that 
such  sales  are  used  now  only  to 
manipulate  the  route  disposition 
computation  for  determirung 
qualification.  There  was  no  testimony 
opposing  the  proposal,  and  NFO's  brief 
supported  its  adoption. 

Although  neither  change  to  the  current 
order  language  can  be  considered 
substantive,  the  proposed  amendments 
do  contribute  some  clarification  to  the 
route  disposition  definition.  Therefore, 
the  proposed  changes  should  be 
adopted. 

b.  Supply  plant  (Order  4B!/.  An 
amendment  to  the  Order  49  supply  plant 
definition  proposed  by  Hoosier  that  can 
be  considered  a  clarification  of  current 
order  language  should  be  adopted.  'The 
witness  for  Hoosier  stated  that  the 
addition  of  the  words  “and  is  physically 
unloaded  and  received  into  a 
distributing  plant”  to  the  supply  plant 
definition  would  clarify  what  constitutes 
a  delivery  by  a  supply  plant  to  a 
distributing  plant.  The  present  definition 
of  a  delivery  may  be  considered  ojien  to 
interpretation  by  those  unfamiliar  with 
the  order  although,  in  fact,  a  court  has 
ruled  that  the  present  language  results  in 
the  same  meaning  that  proponents  wish 
to  spell  out.  For  purposes  of  clarity,  the 
proposed  language  should  be  adopted, 
but  its  adoption  in  no  way  implies  that 
the  meaning  which  is  to  be  spelled  out 
more  fully  is  deficient  in  conveying  the 
requirement  that  milk  that  is  “shipped 
to”  must  also  be  “physically  unloaded 
and  received  into”. 

c.  Pool  distributing  plant. 

Order  33.  Two  changes  to  the  pool 
distributing  plant  definition  of  the  Ohio 
Valley  order  proposed  by  MMI  should 
be  denied.  MMI  proposed  that  the  pool 
distributing  plant  in-area  sales 
requirement  for  Order  33  be  reduced 
from  15  percent  to  10  percent  of  a 
handler’s  route  disposition.  In  addition, 
MMI  proposed  increases  in  the  total 
percentage  of  a  distributing  plant’s 
receipts  Uiat  must  be  disposed  of  on 
routes,  from  40  percent  to  50  percent  for 
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the  months  of  September  through 
February  (except  December),  from  35 
percent  to  40  percent  for  the  months  of 
March  through  July,  and  from  35  percent 
to  50  percent  for  the  month  of  August. 

Proponent's  witness  stated  that  a 
decrease  in  the  in-area  sales 
requirement,  which  would  increase  the 
likelihood  of  a  partially  regulated  plant 
becoming  fully  regulated,  is  necessary  to 
eliminate  a  partially  regulated  handler's 
competitive  advantage  over  pooled 
handlers  on  raw  milk  costs.  The  witness 
stated  that  this  competitive  advantage  is 
due  to  partially  regulated  handlers 
paying  the  equivalent  of  the  Federal 
order  blend  price  for  their  entire  milk 
supply  while  regulated  handlers  must 
pay  the  Federal  order  Class  1  price  for 
their  Class  I  milk.  The  witness  explained 
that  his  estimate  of  the  cost  difference 
between  partially  and  fully  regulated 
plants  was  between  60  cents  per 
hundredweight  and  $2.19  per 
hundredweight,  depending  on  which 
plants  were  compared.  The  proponent 
witness  went  on  to  explain  that  due  to 
this  competitive  advantage  in  raw  milk 
costs,  partially  regulated  handlers  are 
increasing  sales  in  the  Order  33 
marketing  area  and  thus  taking  sales 
from  regulated  handlers.  The  MMI 
witness  characterized  this  situation  as  a 
disorderly  marketing  condition  that 
would  be  remedied  by  their  proposal. 

Some  concern  was  expressed  by  the 
proponent  witness  that  because  Order 
36  would  continue  to  have  a  15-percent 
in-area  sales  requirement,  certain  plants 
would  become  regulated  under  Order  33 
rather  than  under  Order  36,  causing 
proponents  difficulty  in  economically 
supplying  milk  to  these  plants.  In  fact, 
the  witness  stated,  a  handler  who  had 
initially  supported  the  proposal  was 
now  opposed  to  it  because  a  proposed 
amendment  to  Order  36  was  not  also 
included  in  the  hearing  notice,  as 
initially  intended  by  the  proponents. 

In  testimony  and  in  a  post-hearing 
brief  the  MMI  witness  explained  that 
the  second  proposed  change  in  the 
Order  33  pool  distributing  plant 
deHnition,  to  increase  the  total  route 
disposition  percentage,  was  needed  to 
increase  the  amount  of  milk  available  to 
distributing  plants.  He  said  that  when 
the  requirements  were  lowered,  in  1984, 
there  was  a  surplus  of  milk  in  the 
marketing  area.  According  to  the 
witness,  however,  the  situation  has 
changed  dramatically  to  the  extent  that 
substantial  volumes  of  milk  have  had  to 
be  imported  to  satisfy  the  needs  of  the 
pool  distributing  plants  in  the  Order  33 
marketing  area.  ’I%e  witness  also 
explained  that  the  increase  was  needed 
to  prevent  manufacturing  plants  from 


riding  the  pool  by  paying  distributing 
plants  for  the  opportunity  to  qualify  for 
pooling. 

Proponent  witness  explained  that 
August  should  be  added  to  the  higher 
total  route  disposition  standard  because 
August  has  become  a  relatively  high 
Class  I  demand  month  at  a  time  when 
milk  production  is  declining.  The 
witness  explained  that  this  higher  Class 
I  demand  is  primarily  due  to  the  need  to 
begin  filling  school  inventories. 

A  witness  for  United  Dairy,  Inc. 
(United),  testified  in  support  of  the  MMI 
proposal,  stating  that  United  had  lost  an 
accoimt  because  a  partially  regulated 
Virginia  dairy  had  been  able  to  offer  a 
customer  a  15-  to  20-cent  per  gallon 
lower  price.  According  to  the  United 
witness,  a  price  difference  of  this  size 
can  be  attributed  only  to  a  substantial 
difference  in  raw  milk  costs. 

A  witness  representing  Sani-Dairy,  a 
partially  regulated  handler  under  Orders 
33,  36  and  2  (New  York-New  Jersey), 
opposed  adoption  of  the  MMI  proposal, 
and  stated  that  no  disorderly  marketing 
conditions  had  been  demonstrated.  The 
witness  explained  that  Sani-Dairy  relies 
on  uniform  order  provisions  across  the 
area  in  which  it  markets  its  products. 

The  witness  testified  that  at  past 
hearings  considerable  effort  has  been 
made  to  make  the  provisions  of  Orders 
33  and  36  the  same.  He  stated  that 
reducing  the  percentage  of  in-area  route 
sales  needed  to  qualify  as  a  pool 
distributing  plant  in  Order  33  without  a 
corresponding  change  in  Order  36  would 
likely  cause  his  plant  to  become  fully 
regulated  under  Order  33  while  allowing 
Sani-Dairy' s  primary  competitor  in 
Johnstown,  Pennsylvania,  to  avoid 
regulation. 

The  Sani-Dairy  witness  characterized 
the  proposed  change  to  Order  33  as  an 
arbitrary  change  that  would  be 
disruptive  and  impede  the  free  flow  of 
goods,  a  result  which  the  witness 
characterized  as  defeating  the 
stabilizing  purpose  of  the  Federal  order 
system.  The  witness  also  stated  that 
Sani-Dairy  needs  to  maintain  its 
partially  regulated  status  under  the 
Federal  order  so  it  can  continue  to  pay 
competitive  prices  to  its  producers. 

A  producer  representing  133 
producers  shipping  milk  to  Sani-Dairy 
also  testified  in  opposition  to  the  MMI 
proposal.  The  witness  testified  that  if 
Sani-Dairy's  pay  price  was  reduced  by 
Federal  order  regulation  below 
Pennsylvania  State  pricing  levels,  he 
and  other  producers  would  have  to 
consider  shipping  to  another  plant.  If  the 
price  difference  was  significant,  the 
producer  stated,  they  would  probably 
switch  to  another  plant. 


In  a  brief  filed  on  behalf  of  Hoosier  it 
was  argued  that  information  entered 
into  the  record  for  Toft  Dairy,  a  partially 
regulated  handler  under  both  Orders  33 
and  36,  should  be  disregarded  since  it 
was  not  subject  to  cross-examination. 
Hoosier  argued  that  Toft  is  able  to 
distribute  up  to  15  percent  of  its  receipts 
in  each  order  without  being  fully 
regulated.  The  Toft  information 
indicated  that  Toft  pays  the  average  of 
Order  33  and  Order  36.Class  I  prices  for 
raw  milk,  and  argued  that  MMI  had 
failed  to  meet  the  evidentiary  burden 
necessary  to  justify  adoption  of  its 
proposed  amendment. 

The  portion  of  the  MMI  proposal  that 
would  reduce  the  in-area  sales 
percentage  requirement  is  the  only 
amendment  proposed  by  either  MMI  or 
Hoosier  that  would  have  the  effect  of 
loosening  pooling  standards  to  include 
more  handlers  in  any  of  the  three 
marketwide  pools.  Speculation  by 
proponent  witness  that  partially 
regulated  handlers  are  able  to  increase 
sales  in  the  regulated  marketing  areas 
because  of  an  unfair  advantage  based 
on  lower  prices  paid  for  raw  milk  is  not 
a  sufficient  basis  for  reducing  the  in¬ 
area  sales  percentage  at  which  a 
handler  becomes  fully  regulated.  The 
source  of  proponent's  estimates  of  the 
size  of  two  partially  regulated  plants 
about  which  he  testiHed,  and  the 
magnitude  of  their  disposition  in  the 
marketing  areas  (that  of  Order  36,  as 
well  as  Order  33)  was  unclear,  and  the 
accuracy  of  the  estimates  was 
questionable.  At  any  rate.  Toft  Dairy 
apparently  represents  less  than  .6 
percent  of  the  route  disposition  in  the 
Order  33  marketing  area,  and 
approximately  one-half  of  one  percent  of 
the  Class  I  use  in  the  marketing  areas  of 
Orders  33  and  36  combined.  Reduction 
of  the  in-area  sales  percentage  would,  if 
Toft  reduced  its  sales  in  order  to  avoid 
full  regulation,  remove  from  the  Order  33 
market  fluid  sales  representing  about  .2 
percent  of  the  market's  total  Class  I  use. 

Information  contained  in  the  record 
about  Richfood  Dairy  in  Virginia,  which 
apparently  distributes  milk  in  both  the 
Order  33  and  Order  36  marketing  areas, 
indicates  that  the  value  paid  by 
Richfood  for  raw  milk  is  at  least  as 
much  as  the  dairy's  obligation  would  be 
under  full  Federal  order  regulation, 
because  it  does  not  incur  any  obligation 
to  the  Federal  order  pool  as  a  partially 
regulated  distributing  plant. 

Given  the  very  small  share  of  Order 
33  Class  I  use  that  the  dairies  in 
question  represent,  there  is  no  basis  for 
trying  to  have  the  small  volume  of  sales 
represented  by  the  handlers  in  question 
become  part  of  the  marketwide  pool. 
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The  second  part  of  the  MMI  proposal 
represents  an  inappropriate  method  of 
attempting  to  assure  that  an  adequate 
supply  of  milk  is  made  available  for 
fluid  use.  Pool  distributing  plant 
standards  exist  for  the  purpose  of 
determining  which  plants  are 
substantially  involved  in  distributing 
fluid  milk  products  in  the  marketing 
area,  and  therefore  should  be  included 
in  the  marketwide  pool.  There  is  no 
evidence  in  the  record  of  this  proceeding 
that  would  support  a  conclusion  that  a 
plant  distributing  40  percent  of  its  total 
receipts  on  routes  during  the  market's 
months  of  relatively  high  Class  I 
utilization  is  not  a  significant  enough 
source  of  fluid  milk  products  for  the 
marketing  area  to  justify  its  pool  status. 
The  average  Class  I  use  percentage  of 
milk  pooled  under  Order  33  is  barely 
over  55  percent,  emd  exceeds  60  percent 
only  about  one  month  per  year.  Further, 
Class  I  use  percentages  do  not  support 
any  argument  that  the  pooling  standard 
for  the  month  of  August  should  be 
increased.  The  record  contains  no  basis 
upon  which  it  can  be  determined  that 
the  current  total  pool  distributing  plant 
standards  are  not  high  enough.  Attempts 
to  assure  that  milk  included  in  the 
marketwide  pool  is  adequately 
associated  with  the  fluid  market  are 
more  appropriately  directed  at  supply 
plant  provisions. 

Order  49.  The  pool  distributing  plant 
standards  of  the  Indiana  order  should  be 
reduced  to  more  closely  resemble  those 
of  the  adjacent  Ohio  Valley  order  so 
that  the  order  under  which  a  given  plant 
with  route  sales  in  both  marketing  areas 
is  regulated  is  dependent  upon  the 
marketing  order  with  which  the  plant 
has  more  association.  The  computation 
of  the  qualifying  percentage  should  be 
amended  to  include  as  receipts 
diversions  from  distributing  plants,  but 
not  transferred  receipts  from  other 
distributing  plants  or  diverted  receipts 
from  other  order  plants.  Provisions 
allowing  continued  pool  status  for 
plants  which  have  met  pooling 
percentages  for  the  previous  month  or 
during  summer  months  for  plants  which 
have  qualified  during  the  preceding 
September  through  May  should  be 
retained. 

Three  proposals  were  made  to  amend 
the  pool  distributing  plant  standards  for 
the  Indiana  order.  Hoosier’s  proposal 
would  reduce  the  minimum  route 
disposition  percentage  from  50  percent 
to  40  percent  of  total  receipts  for  the 
months  of  May  through  July,  include 
diversions  from  distributing  plants  as 
receipts  in  computing  qualification 
percentages,  and  remove  the  ability  of 
distributing  plants  to  qualify  for  pooling 


on  the  basis  of  their  previous  pool 
status.  Generally,  the  proposal 
advanced  by  Hoosier  would  make  it 
more  difficidt  for  handlers  to  qualify 
their  plants  for  p£irticipation  in  the 
marketwide  pool. 

Proposals  by  the  National  Farmers 
Organization  (NFO),  a  producer 
cooperative  association,  and  Milk 
Foundation  of  Indiana  (MFI),  a  group  of 
six  handlers  regulated  under  Order  49, 
would  loosen  Order  49  pooling 
qualifications  for  distributing  plants. 
1^0  proposed  that  the  required  route 
disposition  percentage  be  reduced  fi'om 
50  percent  to  35  percent  year-round,  but 
modified  its  proposal  at  the  hearing  to 
conform  to  the  percentages  included  in 
the  MFI  proposal,  and  the  ciirrent  route 
disposition  standards  of  Order  33. 

NFO's  proposal  would  exclude  diverted 
receipts  fi:om  other  order  plants  fi^m  the 
receipts  used  to  determine  qualifying 
percentages.  The  MFI  proposal  would 
reduce  the  percentage  of  a  handler’s 
receipts  that  must  be  disposed  of  as 
route  dispositions  if  the  handler’s  plant 
is  to  qualify  for  pooling  from  50  percent 
year-roimd  to  40  percent  diuing  the 
months  of  September  through  February 
and  35  percent  for  the  monfts  of  March 
through  August. 

According  to  testimony  presented  by 
a  Hoosier  witness  at  the  hearing  and 
arguments  included  in  a  brief  filed  on 
behalf  of  Hoosier  after  the  hearing,  the 
current  pool  distributing  plant 
provisions  of  the  Indiana  order  allow 
handlers  to  attract  and  maintain 
receipts  of  milk  without  making  them 
available  for  Class  I  use.  The  Hoosier 
witness  stated  that  many  distributing 
plant  operators  want  a  pooled  milk 
supply  for  the  purpose  of  making  Class 
U  products  or  Averting  milk  to  nonpool 
plants  for  use  in  cheese  or  Class  II 
products.  Hoosier  claimed  that  under 
the  ciirrent  provisions  a  distributing 
plant  may  be  pooled  all  year  on  the 
basis  of  meeting  the  order’s  pooling 
standards  in  only  5  months. 

The  Hoosier  witness  stated  that  the 
Indiana  market  historically  is  deficit  in 
milk  production,  and  needs  a 
supplemental  supply  for  fluid  use.  He 
testified  that  during  1989  and  1990, 
Hoosier  imported  3  to  8  million  pounds 
of  milk  per  month  at  a  cost  of  $2.51  per 
hundredweight.  The  witness  claimed 
that  exclusion  of  milk  diverted  by 
handlers  to  nonpool  plants  fi'om  the 
computation  of  pool  qualification 
percentages  leaves  a  loophole  for 
handlers  to  attract  and  maintain 
supplies  of  milk  that  are  not  made 
available  for  Class  I. 

According  to  the  Hoosier  witness, 
there  is  no  evidence  that  the  Hoosier 


proposal  would  result  in  depooling  any 
distributing  plants  currently  meeting 
pooling  requirements,  or  impair  the 
ability  of  any  pool  plants  to  remain 
pooled.  The  witness  stated  that  the 
order  should  not  allow  the  pooling  of 
milk  used  in  Class  U  while  milk  must  be 
imported  for  Class  I  use  at  increased 
costs  to  handlers  and  consumers,  and 
added  that  the  Indiana  market  has  one 
of  the  highest  percentages  of  Class  II  use 
of  the  3-class  markets. 

A  witness  for  NFO  testified  that  the 
cooperative  markets  approximately  16 
million  pounds  of  milk  monthly  on  Order 
49,  and  opposed  Hoosier’s  proposals  to 
tighten  the  pool  distributing  plant 
qualification  requirements.  1^0 
attributed  changes  in  regulation  of 
Wayne  Dairy  from  Order  49  to  Order  33, 
and  back  again  to  Order  49,  to 
differences  in  the  pooling  standards  for 
distributing  plants  \mder  the  two  orders. 
As  a  result  of  the  differing  standards, 
according  to  NFO,  Wayne  Dairy  was 
pooled  on  Order  33  even  when  the 
majority  of  the  handler’s  sales  were  in 
the  Order  49  marketing  area.  The 
cooperative  asserted  that  changes  in  the 
order  under  which  handlers  are 
regulated  create  problems  for  other 
handlers  and  for  producers  because  of 
the  instability  in  the  handler’s  regulatory 
status. 

The  NFO  witness  attributed  Hoosier’s 
proposals  to  tighten  pool  distributing 
plant  requirements  to  former  Hoosier 
customers  changing  their  source  of  milk 
supply  to  other  suppliers  or  to 
nonmembers,  to  an  increase  in  the 
manufacture  of  Class  n  products  in 
several  of  the  Order  49  ^stributing 
plants,  and  to  the  competition  of  these 
distributing  plants  with  Hoosier  plants 
in  the  Class  n  finished  product  market. 
The  NFO  witness  suggested  that 
because  Class  II  is  a  substantial  portion 
of  some  distributing  plants’  product 
lines,  the  Order  49  distributing  plant 
Class  I  disposition  requirement  should 
be  loosened,  not  tightened.  The  NFO 
witness  went  on  to  say  that  any 
perceived  problem  generated  by 
increased  Class  II  use  in  the  market  was 
not  caused  by  a  few  distributing  plants, 
but  by  the  increase  in  Class  II  use  by 
nonpool  plants,  particularly  by  Hoosier 
members’  plants. 

According  to  NFO,  the  one-month 
lock-in  provision  for  Order  49 
distributing  plants  has  been  a  stabilizing 
provision  that  has  prevented  pool  plants 
from  changing  regulation  under  different 
orders,  and  should  be  retained.  NFO 
criticized  the  Hoosier  proposal  as  being 
anti-competitive,  characterizing  it  as 
designed  either  to  cause  difficulty  for 
Hoosier  competitors  in  participating  in 
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the  Indiana  pool,  or  discourage 
competitors  from  competing  with 
Hoosier  by  producing  Class  n  products 
such  as  condensed  milk.  The  NFO 
witness  favored  retaining  the  present 
pooling  framework  and  changing  the 
quali^ng  percentages  for  pool 
distributing  plants  to  agree  with  those 
effective  under  Orders  33  and  36. 

The  witness  for  MFI  stated  that  a 
number  of  small  distributing  plants 
increased  their  Class  II  production  as  a 
means  of  utilizing  their  surplus  butterfat, 
and  that  when  they  were  supplied  by 
Hoosier  these  distributing  plants  helped 
balance  the  market  by  using  seasonal 
and  weekend  surplus  milk.  Since  they 
no  longer  receive  their  supply  of  milk 
from  Hoosier.  they  must  balance  their 
own  supply.  The  MFI  witness  went  on  to 
state  that  since  Order  49  can  be 
characterized  as  a  two-part  market, 
those  that  are  Hoosier  customers  and 
those  who  are  not,  order  provisions 
should  not  contribute  to  the  restrictive 
practices  of  Hoosier.  He  added  that  the 
Hoosier  proposals  would  make  retention 
of  pool  status  more  difficult  for  certain 
distributing  plants  that  use  significant 
amounts  of  milk  in  Class  II.  which 
would  benefit  Hoosier  plants  and 
customers  who  compete  for  the  same 
sales. 

The  MFI  witness  pointed  out  that 
when  the  distributing  plant  provisions 
were  written,  fluid  cream  was 
considered  a  Class  I  product  Since  fluid 
cream  is  now  a  Class  II  product,  a  plant 
would  have  had  to  increase  its  Class  I 
route  sales  to  maintain  the  seune 
percentage  for  qualification.  He  also 
stated  that  during  the  last  year.  Class  II 
had  made  a  positive  contribution  to  the 
producers'  blend  price  and  that  Class  n 
should  not  be  considered  a  detriment  to 
the  pool. 

The  MFI  witness  argued  that  Class  n 
use  in  pool  plants  had  been  stable  over 
the  previous  5  years,  and  that  the 
increased  Class  II  use  in  the  market  is 
due  to  milk  used  by  nonpool  plants  who 
have  received  milk  diverted  to  them  by 
the  market's  cooperative  associations. 
The  witness  stated  that  Class  II  use  of 
pool  milk  in  nonpool  plants  had 
increased  by  a  factor  of  10  during  1989. 

The  post-hearing  brief  filed  on  behalf 
of  MFI  stated  that  while  there  is  no 
evidence  plants  have  taken  advantage 
of  the  one-month  lock-in  provision,  that 
provision  serves  the  purpose  of  assuring 
that  a  distributing  plant  will  not  lose  its 
pool  status  as  a  result  of  the  loss  of  one 
large  customer,  but  will  have  a  month  to 
try  to  increase  its  fluid  sales  to  the 
extent  necessary  to  meet  pooling 
qualifications.  'ITie  brief  argued  that  ice 
cream  operations  are  an  integral  part  of 
pool  plant  operations  and  use  seasonal 


surpluses  caused  by  seasonally-reduced 
Class  I  demand  and  increased 
production.  According  to  the  brief, 
Hoosier  would  not  denigrate  the 
importance  of  Class  II  use  if  they 
thought  it  would  be  lost  to  the  market 
instead  of  gravitating  to  Hoosier  plants. 

A  witness  for  New  Paris  Creamery 
Company,  a  pool  distributing  plant 
under  Older  49  and  member  of  MFI. 
stated  that  when  New  Paris  was  a  full 
supply  customer  of  Hoosier,  Hoosier 
would  move  milk  in  such  a  way  that 
New  Paris  would  remain  qualified  under 
the  order.  Now  that  Hoosier  is  not 
supplying  New  Paris,  he  testified. 

Hoosier  characterizes  the  same  type  of 
milk  movements  in  which  it  once 
participated  as  “sham  pooling 
transactions.” 

A  representative  of  Miller 
Corporation,  a  distributing  plant 
operator  pooled  under  Order  49  and  a 
member  of  MFI,  testified  in  opposition  to 
Hoosier's  proposal  to  tighten  the  pool 
distributing  plant  requirements.  The 
Miller  witness  stated  that  he  had  been  a 
full  supply  customer  of  Hoosier  for 
many  years  until  Miller  developed  a 
sizable  market  for  its  Class  II  condensed 
milk.  He  testified  that  Hoosier 
expressed  unhappiness  with  the  amount 
of  Class  II  use  at  his  plant  and  started 
assessing  an  extra  charge  for  Class  II 
products  moving  to  other  orders.  The 
witness  for  Miller  stated  that  Miller 
changed  suppliers  because  Hoosier  had 
pulled  a  considerable  amount  of  milk 
fi'om  the  Miller  plant  and  was  imhappy 
with  Miller,  and  another  supply  became 
available.  He  continued  by  saying  that 
to  a  small  distributing  plant  the  loss  of 
one  account  could  mean  the  difference 
between  being  a  pool  plant  and  being  a 
partially  regulated  plant  The  witness 
indicated  that  in  Miller's  case,  they 
would  probably  try  very  hard  to 
maintain  their  pool  status.  He  also 
staled  that  in  many  cases  Miller's 
condensed  product  is  in  competition 
with  condensed  skim  milk  marketed  by 
MMI,  a  member  of  Hoosier. 

The  record  contains  no  justification 
for  a  higher  pool  distributing  plant 
qualification  percentage  for  Order  49 
than  for  Order  33.  These  two  adjoining 
orders  share  much  of  the  same  milkshed, 
and  many  of  the  handlers  regulated 
under  either  of  the  orders  have  route 
disposition  within  the  other  order's 
marketing  area.  Approximately  10 
percent  of  Indiana  handlers'  total  route 
sales  are  within  the  Order  33  marketing 
area,  and  amount  to  over  6  percent  of 
the  total  sales  within  the  OMo  Valley 
marketing  area. 

The  existence  of  significantly  higher 
pooling  standards  in  the  Indiana  order 
than  in  Ohio  Valley  can  serve  only  as  an 


artificial  barrier  that  may  have  the  effect 
of  keeping  plants  pooled  under  Order  33 
when  they  actually  have  more  sales  in 
the  Indiana  marketing  area.  As  in  Order 
33,  pool  distributing  plant  standards 
should  not  be  used  as  a  means  of 
restricting  producer  access  to  the  pool, 
but  solely  as  a  means  of  determining 
which  plants  are  significantly  engaged 
in  distributing  fluid  milk  products  in  the 
marketing  area,  and  which  distributing 
plants  have  a  close  enough  association 
with  the  market  to  justify  their  inclusion 
in  the  maricetwide  pool.  Therefore,  the 
pool  distributing  plant  standards  under 
the  Indiana  order  should  be  relaxed  to 
the  level  currently  effective  under  the 
neighboring  Ohio  Valley  order. 

The  receipts  to  be  considered  in 
calculating  pool  plant  qualification 
should  correspond  with  those  included 
in  the  Ohio  Valley  order.  The  receipts  to 
be  considered,  therefore,  are  fluid  milk 
products  received  at  and  diverted  from 
the  distributing  plant,  but  not  bulk  fluid 
milk  products  received  as  Class  II  or 
Class  111  by  transfer  or  diversion  from 
other  plants.  All  producer  milk  for  which 
the  handler  is  responsible  to  the  pool 
should  be  considered  as  receipts  of  the 
distributing  plant,  along  with  other  fluid 
milk  receipts  for  which  Class  II  or  Class 
III  classification  is  not  requested.  Such 
receipts  represent  the  supply  of  milk 
available  to  the  handler  for  fluid  use. 
Receipts  of  milk  for  which  Class  II  or 
Class  ni  classification  is  requested  by 
both  the  selling  and  buying  handler, 
however,  represent  a  supply  of  milk  for 
which  fluid  use  has  already  been 
precluded. 

The  current  provisions  of  the  Indiana 
pool  distributing  plant  definition  that 
allow  a  plant  to  retain  pool  status  for 
one  month  after  meeting  the  pool  plant 
percentage  requirement  and  allow 
plants  which  have  met  pooling 
requirements  for  the  previous  months  of 
September  through  May  to  retain  pool 
status  for  the  months  of  June,  July  and 
August  should  remain  in  the  order,  as 
long  as  the  plant  has  some  in-area  route 
disposition  during  the  month.  Hants 
regulated  by  the  Indiana  order  clearly 
have  greater  than  average  proportions  of 
their  milk  used  in  Class  II.  Indiana 
handlers  apparently  use  milk  for  Class  II 
products  consumed  in  other  marketing 
areas  with  lower  percentages  of  Class  II 
use. 

Although  Hoosier  argued  that  Class  II 
use  does  not  enhance  the  pool,  such  use 
clearly  had  added  significantly  to  the 
uniform  price  during  the  year  preceding 
the  hearing,  and  may  do  so  again.  This 
increased  value  should  be  recognized  by 
accommodating  the  pool  status  of 
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handlers  using  milk  in  cream  products 
and  soft  manufactured  products. 

The  provision  that  allows  a  pool  plant 
to  retain  its  pool  status  for  one  month 
after  meeting  pool  qualifications  for  a 
month  is  unusual,  but  does  exist  in 
modified  form  in  the  Ohio  Valley  and 
Middle  Atlantic  orders.  In  a  marketing 
area  such  as  Indiana,  where  handlers 
have  a  greater  than  normal  share  of 
Class  II  use,  it  is  entirely  possible  that  a 
distributing  plant  losing  a  fluid  milk 
customer  could  fail  to  meet  pooling 
qualifications  for  a  month.  Disorderly 
marketing  conditions,  such  as  producers 
losing  their  pooling  base  because  of  a 
sudden  loss  of  a  handler’s  route 
dispositions,  are  more  likely  to  result  in 
the  absence  of  the  provision  than  to  be 
caused  by  the  provision.  However,  the 
current  provision  should  be  amended  to 
require  that  a  handler  meet  at  least  the 
in-area  route  disposition  requirement  to 
retain  pool  status. 

Similarly,  the  “free  ride"  provision  for 
summer  months  is  not  contained  in  most 
orders,  but  has  some  utility  in  an  order 
regulating  the  handling  of  milk  in  an 
area  such  as  Indiana,  which  produces 
more  than  its  per  capita  share  of  Class  II 
products.  Class  1  sales  generally  are  at 
their  lowest  level  while  milk  production 
usually  increases  during  summer 
months,  leaving  handlers  to  deal  with 
more  surplus  milk  than  during  the  rest  of 
the  year.  Summer  is  also  a  time  when 
demand  is  higher  for  Class  II  products 
such  as  ice  cream  and  cottage  cheese, 
and  production  of  these  products  is  at 
its  highest  level.  Handlers  who  have  met 
the  distributing  plant  qualification 
percentages  during  the  months  of 
greatest  demand  for  fluid  products 
should  not  have  to  be  concerned  about 
meeting  those  percentages  when  fluid 
demand  is  low. 

d.  Pool  supply  plant. 

Order  33.  A  proposal  by  Milk 
Marketing,  Inc.  (h^I),  to  increase  the 
percentage  of  a  supply  plant’s  receipts 
that  must  be  shipped  to  pool  distributing 
plants  from  35  percent  to  50  percent  if 
the  supply  plant  is  to  meet  pooling 
requirements  should  be  denied,  as 
should  the  portion  of  the  proposal  that 
would  add  August  to  the  months  in 
which  shipping  percentages  must  be 
met.  The  proposed  requirement  that 
qualifying  shipments  be  met  on  a  net 
basis  should  be  adopted.  The  portion  of 
the  proposed  net  shipments  provision 
that  contains  an  allowance  for  transfers 
or  diversions  from  distributing  plants  to 
supply  plants  during  holidays  because  of 
reduced  Class  I  consumption  at  such 
times  should  not  be  adopted,  although 
the  significant  reduction  in  fluid  milk 
consumption  during  the  Christmas 
holiday  season  should  be  recognized  by 


reducing  the  required  shipping 
percentage  for  the  month  of  December 
to  30  percent. 

A  witness  for  MMI  explained  that 
although  there  were  no  proprietary 
supply  plants  pooled  imder  Order  33  at 
the  time  of  the  hearing,  one  was 
expected  to  qualify  for  pooling  in  the 
following  month.  The  witness  asserted 
that  higher  shipping  standards  are 
necessary  because  the  market  was 
experiencing  a  shortage  of  milk  supplies 
at  the  time  of  the  hearing.  He  observed 
that  a  pool  supply  plant  should  supply 
the  fluid  market  and  not  ride  the  pool, 
reducing  blend  prices  to  producers.  The 
MMI  witness  explained  that  as  a  result 
of  increasing  the  percentage,  only  those 
supply  plants  actually  supplying  the 
market  would  be  pooled.  He  stressed 
the  need  for  a  net  shipment  provision  as 
a  means  of  preventing  a  supply  plant 
from  shipping  milk  to  a  distributing 
plant  and  then  having  the  distributing 
plant  return  milk  to  the  supply  plant, 
thus  defeating  the  purpose  of  allowing 
the  supply  plant  to  participate  in  the 
pool.  The  witness  stated  that  August 
should  be  added  to  the  qualifying 
months  to  assure  a  supply  of  milk  for  the 
market  when  it  is  needed. 

A  representative  of  the  Kroger 
Company,  a  handler  operating  a  pool 
distributing  plant  imder  Order  33, 
testified  in  support  of  the  proposal  to 
increase  Order  33  pool  supply  plant 
shipping  percentages.  The  witness 
stated  that  Kroger  has  spent  a  great  deal 
of  money  procuring  a  supply  of  milk  for 
its  Order  33  distributing  plant,  and 
expressed  the  belief  that  the  adoption  of 
the  MMI  proposal  would  result  in  more 
local  milk  being  more  readily  available 
to  the  Class  I  market,  reducing  costs  to 
handlers  and  therefore  to  consumers. 

Briefs  filed  on  behalf  of  MMI  and 
Hoosier  supported  adoption  of  the 
proposal  for  the  piupose  of  increasing 
milk  supplies  available  to  bottling  plants 
and  reducing  the  need  for  costly 
importation  of  supplemental  supplies. 

Evidence  in  the  record  fails  to  support 
any  need  for  increased  pool  supply 
plant  shipping  percentages  for  the  Ohio 
Valley  market.  In  addition  to  the 
absence  of  any  recent  experience  of 
such  plants  imder  the  order  or, 
consequently,  any  pooling  difficulties 
associated  with  the  order’s  present 
shipping  percentages,  the  Class  I  use 
percentages  for  prior  years  do  not 
support  any  increase  in  supply  plant 
shipping  requirements. 

If  supply  plants  were  to  become  part 
of  the  Ohio  Valley  market,  however, 
they  should  ship  the  required 
percentages  without  exchanging  milk 
shipments  with  distributing  plants  for 
the  purpose  of  evading  the  order’s 


pooling  standards.  Therefore,  the 
proposed  net  shipment  provision  should 
be  adopted,  without,  however,  including 
the  allowances  for  holidays.  The 
proposed  percentage  allowances  for 
shipments  of  milk  fiom  distributing 
plants  back  to  supply  plants  are 
needlessly  complicated.  For  the  purpose 
of  allowing  for  reduced  fluid  milk 
consumption  during  late  December, 
however,  the  shipping  percentage  for  the 
month  of  December  should  be  reduced 
to  30  percent. 

The  record  of  Class  I  use  in  the 
market  also  fails  to  support  any  need  to 
remove  August  from  the  months  during 
which  supply  plant  operators  who  have 
met  the  order’s  requirements  for  the 
preceding  period  of  relatively  high  Class 
I  use  may  be  pooled  without  meeting  the 
order’s  shipping  percentages.  Increased 
shipments  of  milk  for  fluid  use  may  be 
needed  at  the  very  end  of  August  in 
order  to  satisfy  school  contracts,  but 
such  needs  do  not  constitute  a  basis  for 
requiring  shipments  at  the  full  fall  level 
for  the  entire  month  of  August. 

Order  36.  Shipping  requirements  for 
Eastern  Ohio-Western  Pennsylvania 
pool  supply  plants  should  be  increased 
from  30  to  35  percent  for  the  months  of 
January  and  February  with  provision 
added  to  require  net  shipments  for  all 
months,  but  the  increases  proposed  by 
MMI  and  United  Dairy  should  not  be 
adopted.  An  MMI  proposal  that  supply 
plants  be  required  to  ^ansfer  at  least 
one  tankerload  of  milk  (45,000  pounds) 
during  the  fall  months  to  maintain  pool 
status  should  be  adopted.  A  proposal  by 
Brewster  Dairy,  a  proprietary  cheese 
manufacturer  and  supply  plant  operate  *, 
to  allow  supply  plants  to  meet  some  of 
their  qualifications  for  pooling  on  the 
basis  of  shipments  to  nonpool 
distributing  plants  should  be  denied. 

Proposals  by  MMI  and  United  Dairy,  a 
proprietary  pool  distributing  plant, 
would  increase  the  amount  of  milk 
required  to  be  moved  from  pool  supply 
plants  to  pool  distributing  plants  from  40 
percent  to  50  percent  for  September, 
October,  and  November,  and  from  30 
percent  to  40  percent  for  the  remaining 
months  of  the  year.  The  proposals  also 
included  a  net  shipment  provision  to 
eliminate  sales  back  to  the  supply  plants 
from  pool  distributing  plants.  The  MMI 
proposal  included  a  requirement  that 
supply  plants  must  ship  at  least  45,000 
pounds  of  milk  to  a  pool  distributing 
plant  during  the  months  of  September, 
October  and  November. 

The  witness  for  MMI  explained  that  in 
recent  years  more  and  more  supply 
plants  are  being  pooled  on  Order  36.  The 
witness  went  on  to  explain  that  the 
increase  in  supply  plants  has  not 
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increased  the  amount  of  milk  available 
to  pool  distributing  plants  because  some 
of  these  supply  plants  have  accumulated 
a  supply  of  Grade  A  milk  and  then  have 
not  performed  the  function  of  supplying 
the  market.  According  to  the  witness, 
the  intended  function  of  a  supply  plant 
is  to  carry  a  reserve  supply  of  milk  for 
the  market  and  provide  milk  for  Class  1 
use  when  the  market  needs  it.  The 
witness  stated  that  these  supply  plants 
have  not  joined  the  market  to  serve  the 
Class  I  needs  of  the  market,  but  to  help 
affiliated  cheese  plants  obtain 
additional  supplies  of  milk.  The  witness 
noted  that  for  a  supply  plant  to  provide 
for  the  fluid  needs  of  the  market,  it  must 
be  able  to  segregate,  cool,  store,  load, 
and  unload  Grade  A  milk.  According  to 
the  witness,  the  provision  in  the  MMI 
proposal  that  would  require  supply 
plants  to  transfer  at  least  one  tankeiioad 
of  milk  during  September,  October,  and 
November  would  demonstrate  that  a 
supply  plant  has  the  necessary  facilities 
to  supply  the  market. 

The  MMI  witness  continued  by  noting 
that  the  supply  of  producer  milk  had 
declined  sli^tly  over  the  last  eight 
years  in  Order  36.  while  the  combined 
Class  I  and  Class  11  needs  of  Order  36 
had  increased  by  17  percent  during  the 
same  period.  The  witness  went  on  to 
explain  that  supply  plant  shipping 
requirements  had  not  changed  during 
this  time  and  that  the  requirements 
should  be  changed  to  reflect  the  change 
in  the  market,  particularly  since  supply 
plants  are  joining  the  market  to  ride  the 
pool. 

A  witness  for  United  Dairy,  who  also 
represented  Hillside  Dairy  and  R.  Bruce 
Fike  Dairy,  two  other  Order  36  pool 
distributing  plants,  testified  in  support  of 
the  United  Dairy  proposal,  which  he 
characterized  as  similar  or  identical  to 
the  MMI  proposal.  According  to  the 
witness,  tiie  net  shipments  provision  is 
necessary  to  eliminate  sales  back  to 
supply  plants  from  pool  distributing 
plants,  a  practice  which  he  said  does  not 
increase  the  amount  of  milk  available  to 
the  fluid  market,  and  therefore  does  not 
benefit  the  market. 

The  United  Dairy  witness  stated  that 
in  Order  38,  supply  plants  do  not  fulfill 
their  function  as  a  reserve  and 
balancing  supply  for  the  Class  I  market. 
The  witness  explained  that  the  supply 
plants  draw  millions  of  dollars  from  the 
Order  38  pool  and  yet  do  not  supply  the 
market  when  the  milk  is  needed.  The 
witness  testified  that  the  supply  plants 
use  the  pool  money  to  pay  their 
producers,  which,  combined  with 
premiums  derived  from  profitable 
cheese  operations,  allows  the  supply 
plants  to  outpay  the  distributing  plants 


and  thus  attract  a  significant  portion  of 
a  diminishing  Grade  A  milk  supply.  The 
United  Dairy  witness  concluded  that  the 
order  must  contain  minimum  supply 
plant  shipping  percentages  that  reflect 
the  needs  of  the  market,  not  only  in  the 
quantity  needed  but  also  at  the  times 
needed. 

A  witness  for  Hillside  Dairy  testified 
in  support  of  United’s  proposal.  The 
witness  stated  that  supply  plants  are  not 
releasing  sufficient  supplies  of  milk  in 
the  fall.  He  explained  that  distributing 
plants  cannot  compete  with  the  supply 
plants  for  a  supply  of  milk  due  not  only 
to  the  draw  the  supply  plants  receive 
from  the  pool  to  pay  their  producers,  but 
also  the  premiums  they  can  afford  to 
offer.  The  witness  indicated  that  the 
supply  plants  can  pay  premiums 
because  they  can  derive  additional 
benefits  from  milk  that  distributing 
plants  can  not  derive,  such  as  higher 
cheese  yields  from  higher  protein  milk. 
The  Hillside  witness  testified  that  when 
the  shipping  percentages  were  reduced 
to  their  present  levels  in  1976,  milk  was 
plentiful.  Since  that  time,  he  stated,  the 
supply  situation  had  changed,  and 
therefore  the  proposed  increase  in  the 
shipping  percentage  would  enhance  the 
marketing  conditions  in  Order  36. 

A  witness  representing  Brewster 
Dairy,  a  pool  supply  plant  under  Order 
36,  testified  in  opposition  to  the  MMI 
and  United  Dairy  proposalsrand  in 
support  of  Brewster's  proposal  to 
include  shipments  by  Order  36  supply 
plants  to  nonpool  distributing  plants  in 
determining  supply  plant  pool 
qualifications.  The  witness  explained 
that  supply  plants  such  as  Brewster 
serve  an  important  function  in  the 
market  by  balancing  the  market  when 
the  demand  for  Class  1  milk  does  not 
meet  the  available  Grade  A  supply.  The 
witness  noted  that  the  supply  plants  not 
only  balance  the  market  seasonally  but 
also  on  a  daily,  weekly,  and  monthly 
basis.  The  nvitness  indicated  that  United 
Dairy's  problems  in  acquiring  milk  at 
certain  times  of  the  year  are  not  due  to  a 
shortage  in  the  market,  but  to  United 
Dairy's  unwillingness  to  pay  a 
reasonable  price  for  the  milk.  The 
witness  characterized  United  Dairy's 
problem  as  one  of  its  own  making,  a 
problem  that  should  not  be  remedied  by 
regulation  but  by  the  marketplace. 

The  Brewster  Dairy  witness  claimed 
that  increasing  the  supply  plant  shipping 
percentage  would  not  increase  Class  I 
use  in  the  market  but  would  require  one 
sector  of  the  market  to  supply  milk  for 
fluid  use,  thus  leaving  more  milk  for 
another  sector  of  the  market  to  use  for 
manufacturing.  Opposition  to  the  MMI 
and  United  Dairy  proposals  by  the 


Brewster  Dairy  witness  also  concerned 
a  perceived  inequity  in  the  difference 
between  the  proposed  shipping 
percentages  for  supply  plants  and  the 
shipping  pjercentages  for  cooperative 
pool  plants.  The  witness  pointed  out 
that  in  some  neighboring  Federal  orders 
the  shipping  percentages  for  proprietary 
supply  plants  are  the  same  as  for 
cooperative  supply  plants  and  in  at  least 
one  Federal  order  the  requirements  for  a 
cooperative  plant  are  greater  than  for  a 
proprietary  plant 

The  Brewster  witness  explained  that 
allowing  proprietary  pool  supply  plants 
to  ship  milk  to  other  order  distributing 
plants  for  qualification  in  Class  I  would 
enhance  the  Order  36  blend  price  and 
help  to  achieve  greater  equity  between 
the  two  types  of  supply  plants 
(proprietary  and  cooperative).  The 
Brewster  witness  continued  by  stating 
that  proprietary  pool  supply  plants 
should  be  allow^  qualifying  shipments 
of  milk  to  other  order  distributing  plants 
for  the  same  reasons  that  such 
shipments  are  allowed  for  cooperative 
supply  plants.  The  Brewster  Dairy 
witness'  testimony  in  favor  of  the 
Brewster  proposal  was  supported  by 
two  other  Order  36  proprietary  pool 
supply  plants,  Hans  Rothenbidiler  & 

Sons  (Rothenbuhler)  and  Miceli  Dairy 
Products  Company. 

A  brief  filed  on  behalf  of  the  Dairy 
Industry  Association  of  Pennsylvania 
expressed  support  of  the  MMI  and 
United  Dairy  proposals  to  increase 
supply  plant  shipping  percentages 
because  of  the  difficulty  of  obtaining 
supplies  of  milk  for  Class  I  and  Class  II 
use,  as  demonstrated  by  temporary 
revisions  of  the  shipping  percentages 
during  fall  months  in  two  recent  years. 
The  brief  argued  that  the  increased 
number  of  supply  plants  on  the  Eastern 
Ohio-Western  Pennsylvania  market  has 
not  had  the  effect  of  serving  Class  I 
needs.  The  supply  plants  were  described 
as  riding  the  pool  during  the  flush 
production  months,  drawing  payments 
from  Class  I  handlers  to  pay  producers 
the  order's  blend  price  plus  premiums 
that  enable  the  supply  plant  operators  to 
capture  a  milk  supply  to  fill  their  own 
manufacturing  neneds,  and  shipping  milk 
out  of  the  market  during  the  fall  months 
rather  than  supplying  Order  36 
distributing  plants.  Tfie  Association 
brief  stressed  the  need  for  adopting  a 
net  shipments  provision  to  make  milk 
available  for  fluid  use  and  fulfill  the 
intent  of  the  supply  plant  provision. 

A  brief  filed  on  behalf  of  National 
Farmers  Organization  (NFO)  took  no 
position  on  die  appropriate  levels  of 
shipment  for  proprietary  supply  plants, 
but  suggested  that  higher  shipping 
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percentages  could  be  justified  for  fall 
months  because  the  proprietary  supply 
plants  are  not  required  to  meet 
qualifying  percentages  year-round,  as 
cooperative  plants  are  required  to  do. 

The  MMl  and  United  Dairy  proposals 
were  opposed  in  briefs  filed  by  Brewster 
Dairy  and  Rothenbuhler.  Both  briefs 
stat^  that  United  Dairy  doesn't  plan  for 
and  negotiate  supplies  of  milk,  and  is 
unwilling  to  pay  the  prevailing  rate  for 
milk.  They  argued  that  the  proposals  are 
based  on  a  temporary  downward  trend 
in  production  which,  at  the  time  of  the 
hearing,  was  in  the  process  of  reversing 
itself.  Brewster  stated  that  no  abuses 
were  detailed  in  the  record  that 
warranted  adoption  of  a  net  shipping 
standard,  and  asserted  that  there  are 
valid  reasons  for  distributing  plants  to 
return  shipments.  The  brief  charged  that 
MMl  wants  supply  plants  making  Class 
II  products  to  have  to  release  their 
supplies  of  milk  to  competing 
distributing  plants. 

The  Brewster  Dairy  proposal  to  allow 
shipments  to  nonpool  ^stributing  plants 
to  be  included  in  determining  whether 
supply  plants  meet  the  order’s  qualifying 
percentages  was  supported  in  briefs 
filed  by  Brewster  Dairy  and 
Rothenbuhler.  The  Brewster  brief  stated 
that  although  Brewster  sells  Class  I  milk 
to  nonpool  plants  in  the  south  and 
southeastern  United  States,  the  handler 
has  also  had  to  depool  Order  36  milk 
because  of  deliveries  to  Order  33  pool 
plants  because  no  local  customer 
required  the  supplies. 

Briefs  filed  on  behalf  of  the  Dairy 
Industry  Association  of  Western 
Pennsylvania,  United  Dairy,  Fike  Dairy 
and  Hillside  Dairy,  and  MMl  opposed 
adoption  of  the  Brewster  proposal. 
According  to  the  briefs,  if  the  proposal 
were  adopted  a  supply  plant  could  ride 
the  pool  during  the  flush  production 
months  vidine  shipping  only  20  percent 
of  its  receipts  to  pool  distributing  plants 
during  the  fall.  The  Association  brief 
argued  that  Order  36  pool  distributing 
plants  should  not  have  to  pay  prices 
consistent  with  both  Order  36  and  other 
markets  for  seasonal  and  spot  supplies 
of  milk. 

Although  the  percentage  of  Class  I  use 
under  Order  36  is  generally  slightly  less 
than  the  same  percentage  under  Order 
33,  the  percentage  of  a  supply  plant's 
receipts  that  must  be  shipi^  to  pool 
distributing  plants  to  qualify  the  supply 
plant  for  pooling  is  5  percentage  points 
higher  in  Order  36  than  in  Order  33  for 
the  months  of  September  through 
November.  This  seeming  discrepancy  is 
explainable  by  differing  marketing 
conditions  and  structure  in  the  two 
markets.  The  record  of  this  proceeding 
contains  testimony  about  fluid  milk 


handlers’  difficulties  in  obtaining 
adequate  supplies  of  milk  under  Order 
36,  while  no  such  problems  were 
described  in  relation  to  Order  33.  In 
addition,  only  about  half  of  the  26 
Eastern  Ohio-Western  Pennsylvania 
pool  distributing  plants  listed  at  the  time 
of  ihe  hearing  were  described  as  having 
contracts  with  MMl  for  all  or  some  of 
their  milk  supply,  while  more  than  three- 
quarters  of  the  16  Ohio  Valley  pool 
distributing  plants  were  locked  into  a 
cooperative  supply  of  milk.  Clearly,  a 
greater  need  exists  for  reliable  supplies 
of  milk  at  Order  36  distributing  plants 
than  for  Order  33  plants,  both  in  the 
proportion  and  number  of  plants  that 
need  to  procure  milk  from  sources  other 
than  the  principal  cooperative 
association. 

Based  on  the  apparent  need  for 
continued  supplies  of  milk  for  Order  36 
distributing  plants  from  supply  plants, 
there  appears  to  be  no  reason  to  reduce 
the  current  shipping  percentages  to  the 
level  of  Order  33.  At  the  same  time,  the 
need  to  increase  the  shipping 
percentages  to  the  levels  proposed  by 
MMl  and  United  Dairy  is  not  evident 
either.  Even  though  the  percentage  of 
producer  milk  used  in  Class  I  had 
increased  slightly  in  1989  above  1987 
and  1988  levels,  it  still  represented  a  10- 
percent  decrease  from  the  1969-1975 
period,  when  supply  plant  shipping 
standards  were  10  percentage  points 
higher. 

It  is  reasonable  to  require  that  supply 
plants  actually  ship  to  distributing 
plants  the  percentage  of  their  receipts 
specified  by  the  order.  Pooling 
standards  that  can  be  negated  by 
offsetting  shipments  from  distributing 
plants  are  meaningless.  Therefore,  the 
standards  adopted  should  represent  net 
shipments  from  supply  plants  to 
distributing  plants. 

Tbe  data  in  the  record  support  a 
higher  shipping  standard  for  the  months 
of  December  through  February  than  for 
the  “free  ride’’  months  of  March  throu^ 
August  Class  1  use  percentages  for  the 
market  are  noticeably  higher  during  this 
period  while  schools  are  still  in  session, 
requiring  a  relatively  high  level  of  fluid 
milk  products,  and  before  milk 
production  starts  to  increase  seasonally. 
However,  because  of  the  customary 
decline  in  Class  I  use  late  in  December, 
the  percentage  for  only  January  and 
February  sh^d  be  increased. 
Therefore,  the  30-percent  shipping 
standard  for  all  months  except 
September  through  November  should  be 
iiuareased  to  35  percent  for  January  and 
February  and  remain  imchanged  for  the 
months  of  March  through  August,  and 
December. 


The  MMl  proposal  that  each  supply 
plant  be  requir^  to  ship  at  least  one 
tankerload  of  milk  (at  least  45,000 
pounds)  during  the  months  of 
September.  October  and  November  to 
demonstrate  that  the  plant  has  the 
facilities  to  segregate,  cool,  store,  load 
and  unload  Grade  A  milk  is  a 
reasonable  criterion  for  a  supply  plant, 
and  should  be  adopted.  Proponent’s 
testimony  is  unclear  as  to  whether  the 
intent  of  the  proposal  is  to  require  the 
minimum  volume  of  shipment  in  each  of 
the  three  months,  or  in  just  one  of  the 
months.  Establishing  that  a  plant  has  the 
ability  to  handle  the  milk,  however, 
should  be  necessary  for  only  one  of  the 
three  months,  and  the  recommended 
language  reflects  such  a  requirement. 

Tbe  Brewster  Dairy  proposal  that 
proprietary  supply  plants  be  allowed  to 
fulfill  up  to  half  of  their  required 
deliveries  to  pool  distributing  plants 
with  shipments  to  nonpool  distributing 
plants  would  not  assure  that  Order  36 
supply  plants  are  contributing 
sufficiently  to  the  supply  of  milk  for  fluid 
use  in  the  Order  36  marketing  area,  and 
should  be  denied.  Proprietary  supply 
plants  meet  the  order’s  shipping 
requirements  for  the  purpose  of  being 
able  to  pay  their  producers  the  market's 
blend  price,  which  is  generated  by  the 
Class  1  use  of  pool  distributing  plant 
operators  in  the  market  under  which 
they  are  pooled.  It  is  the  market’s 
distributing  plant  operators  who 
contribute  the  portion  of  the  marketwide 
pool  that  exceeds  the  Class  III  price  and 
that  enables  supply  plant  operators  to 
pay  their  producers  a  higher  price  than 
manufacturing  uses  normally  would 
generate. 

Brewster  Dairy  apparently  sells  milk 
for  fluid  uses  to  more  southerly  markets 
during  the  fall  months  when  those 
maikets  are  experiencing  even  tighter 
milk  supply  conditions  than  exist  in  the 
Order  36  maikeL  If  Brewster’s  proposal 
were  adopted,  the  handler  (and  other 
supply  plant  operators]  would  be  able  to 
use  such  sales  as  part  of  their  qualifying 
shipping  percentage  under  the  Order  36 
market,  reap  the  advantages  of 
collecting  large  premium  payments  from 
the  soutlmm  handlers,  and  still  maintain 
pool  status  under  Order  36.  Brewster 
would  then  be  able  to  ride  the  Order  36 
Pkk>1  during  the  flush  production  months, 
shipping  nothing  to  distributing  plants 
during  ^  monffis  of  March  through 
August  while  collecting  equalization 
payments  from  the  Order  36  pool  to 
enhance  its  payments  to  its  own 
producers. 

Order  49.  Hie  portion  of  a  Hoosier 
proposal  to  amend  the  Indiana  order 
pool  supply  plant  provision  that  would 
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reduce  the  shipping  percentage  for  the 
“free  ride”  period  from  50  percent  to  35 
percent  should  be  adopted.  The 
percentage  of  milk  that  must  be  moved 
by  supply  plants  to  distributing  plants 
during  the  months  of  September  through 
February  should  be  reduced  from  50 
percent  to  40  percent,  to  bring  the  order 
more  closely  into  agreement  with  the 
other  orders  involved  in  this  proceeding. 
Also,  pooling  qualification  percentages 
should  be  subject  to  temporary 
adjustment  by  the  market  administrator 
when  marketing  conditions  warrant. 

Proposals  by  New  Paris  Creamery  and 
the  Milk  Foundation  of  Indiana  to  allow 
diversions  of  milk,  as  well  as  transfers, 
from  supply  plants  to  distributing  plants 
as  qualifying  shipments  should  be 
adopted,  up  to  the  limit  of  the  volume  of 
milk  transferred.  An  aspect  of  the 
Hoosier  proposal  that  would  shorten  the 
“free  ride”  period  to  May  through  July 
instead  of  April  through  August  should 
be  denied.  The  Hoosier  proposal  that 
shipments  of  condensed  milk  re-used  in 
fluid  milk  products  be  included  in 
supply  plant  qualifying  shipments  has 
been  rendered  moot  in  light  of  the 
recommended  decision  [Issued 
November  6, 1991;  published  November 
22, 1991  (56  FR  58972)]  oii  the  record  of 
the  national  hearing  held  in  the  Fall  of 
1990.  [Docket  No.  AC)-14-A64,  etc.  DA- 
90-017;  RIN  0581-AA37]. 

The  Hoosier  witness  characterized  the 
Indiaria  market  as  a  deficit  market  in 
which  outside  sources  of  milk  have  been 
needed  for  many  years.  He  explained 
that  since  Hoosier  supplies  the  majority 
of  the  supplemental  milk  for  the  market 
at  a  cost  substantially  above  order 
prices,  Hoosier’s  producers  bear  the 
brunt  of  the  cost  while  other  producers 
on  the  market  share  in  the  blend  price, 
but  not  in  the  cost  of  supplying  the 
market’s  Class  I  needs.  The  witness 
stated  that  present  order  provisions 
contribute  to  the  problem  by  allowing 
supply  plants  to  ride  the  pool. 

The  Hoosier  representative  testified 
that  pool  supply  plant  qualifying 
percentages  should  be  computed  on  the 
basis  of  all  producer  receipts  at  the 
supply  plant,  including  milk  diverted  to 
other  plants  and  commercial  food 
establishments.  Other  changes  to  the 
pool  supply  plant  definition  proposed  by 
Hoosier  included  shortening  the  “free 
ride"  period  to  May  through  July  instead 
of  April  through  August,  allowing 
condensed  skim  milk  to  be  used  for 
qualiHcation,  and  providing  for  the 
shipping  percentages  to  be  changed  at 
the  discretion  of  the  market 
administrator. 

The  witness  for  Hoosier  explained 
that  the  shipment  of  milk  by.supply 
plants  to  pool  distributing  plants  should 


be  on  a  net  basis.  He  stated  that 
adoption  of  a  net  shipment  provision 
would  prevent  supply  plants  from 
establishing  schemes  to  ship  fluid  milk 
to  pool  distributing  plants  for 
qualification  and  then  have  the 
distributing  plants  ship  the  fluid  milk 
back  to  the  supply  plant  or  to  a  nonpool 
plant.  The  witness  went  on  to  say  that 
the  Hoosier  proposal  would  allow 
condensed  skim  milk  to  be  used  by  the 
supply  plant  as  part  of  its  qualification 
shipments.  He  stated  that  even  though 
this  type  of  movement  does  not  occur 
presently  under  the  order,  the  use  of 
condensed  skim  milk  or  specialty 
condensed  mixes  for  fortification  is  a 
coming  trend,  and  provision  should  be 
made  for  this  type  of  movement.  The 
witness  testified  that  Hoosier  did  not 
intend  that  condensed  skim  milk  be 
considered  a  fluid  milk  product. 

NFO  opposition  to  Hoosier’s  proposal 
centered  around  the  proposed  reduction 
in  the  “free-ride”  period.  The  NFO 
witness  stated  that  tightening  the 
shipping  requirements  by  reducing  the 
“free-ride”  period  has  no  sound  basis, 
and  would  place  Order  49  supply  plants 
at  a  competitive  disadvantage  to  supply 
plants  regulated  under  Order  33.  The 
NFO  witness  spoke  in  favor  of  the. 
proposed  net  shipments  provision 
provided  that  reasonable  shipping 
requirements  are  used  (presumably  35 
percent  in  March  throu^  July  and 
December,  with  no  change  for  other 
months).  The  NFO  witness  also 
supported  the  portion  of  the  Hoosier 
proposal  that  would  give  the  Market 
Administrator  authority  to  adjust 
shipping  percentages  as  needed. 

MET  presented  testimony  opposing  the 
proposal  to  tighten  the  supply  plant 
shipping  requirements.  The  MFI  witness 
stated  that  the  only  change  in  marketing 
conditions  in  the  Indiana  market  had 
been  that  neither  of  the  two  supply 
plants  operating  under  the  order  at  the 
time  of  the  hearing  marketed  their  milk 
through  Hoosier,  and  therefore  at  least 
one  of  them  had  had  to  make 
uneconomic  movements  of  milk  to 
remain  a  supply  plant  under  Order  49. 
The  witness  explained  that  even  though 
milk  is  moved  to  quality  a  plant,  the 
movement  does  not  result  in  any  more 
milk  being  available  for  the  distributing 
plants,  and  in  fact  some  milk  moves 
when  the  distributing  plants  do  not  need 
it.  'The  MFI  witness  stated  that  in  view 
of  Indiana  market  conditions,  loosening 
the  supply  plant  standards  would  be 
more  appropriate  than  tightening  the 
standards  as  proposed  by  Hoosier. 

The  MFI  witness  explained  that  the 
MFI  proposal  to  amend  the  supply  plant 
qualification  provisions,  in  contrast  to 
Hoosier’s  proposal,  would  improve  the 


efficiency  of  the  market  by  allowing 
supply  plants  to  divert  milk  to 
distributing  plants  to  meet  the  supply 
plant  qualification  percentage.  The 
witness  testified  that  many  other  orders 
allow  supply  plants  to  qualify  on  the 
basis  of  milk  movements  to  distributing 
plants  direct  from  farms,  and  that  such 
movements  are  recognized  as  the  most 
efficient  and  least  cost  method  of 
supplying  milk  to  distributing  plants. 

In  the  20  years  between  the  merger  of 
the  Indianapolis,  Fort  Wayne  and 
Northwestern  Indiana  orders  to  form  the 
present  Indiana  marketing  area  and  the 
hearing  in  this  proceeding,  the 
percentage  of  Indiana  producer  milk 
used  in  Class  I  declined  approximately 
10  percentage  points.  Over  the  same 
time  period,  the  percentages  of  producer 
milk  used  in  Class  I  in  the  Ohio  Valley 
and  Eastern  Ohio-Western  Pennsylvania 
marketing  areas  declined  about  15 
percentage  points  and  10  percentage  ' 
points,  respectively.  (Official  Notice  has 
been  taken  of  the  Annual  Federal  Milk 
order  Market  Statistics  for  the  years 
1969-1990).  Over  the  same  twenty-year 
time  period.  Order  33  supply  plant 
pooling  requirements  have  been  reduced 
by  15  percentage  points,  while  the  same 
requirements  for  Order  36  pool  supply 
plants  have  been  reduced  by  10 
percentage  points. 

It  is  apparent  from  these  trends  that  a 
failure  to  loosen  pooling  provisions  does 
not  cause  Class  I  use  percentages  to 
remain  at  a  higher  level.  Also,  with 
Class  1  utilization  of  about  60  percent 
annually,  the  Indiana  market  is  clearly 
not  seriously  deficit  in  terms  of  milk 
supply  for  fluid  uses.  Although  Hoosier 
obviously  has  imported  large  quantities 
of  milk,  sometimes  at  substantial  cost, 
the  market’s  need  for  such  imported 
milk  for  fluid  use  is  not  clearly  shown. 
The  record  indicates  that  some  handlers 
have  found  it  difficult  to  find  fluid 
outlets  for  supplies  of  milk  they  wish  to 
pool.  Testimony  by  an  NFO  witness 
indicates  that  NFO  would  have  been 
willing  and  able  to  supply  some  or  all  of 
the  milk  required  by  Hoosier  to  fulfill  its 
supply  contracts,  in  order  to  meet 
qualification  requirements  for  its  own 
milk  supply.  According  to  Hoosier 
testimony,  9  of  the  10  fluid  milk  plants 
on  the  Indiana  market  at  the  time  of  the 
hearing  were  full  or  partial  supply 
customers  of  Hoosier’s,  leaving  1 
customer  to  be  supplied  by  other 
sources. 

In  keeping  with  amendments  to  pool 
qualification  provisions  in  Order  33  and 
Order  36,  the  Indiana  pool  supply  plant 
shipping  percentages  should  be  reduced 
to  40  percent  for  the  months  of 
September  through  February,  and  to  35 
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percent  for  the  months  of  March  through 
August.  The  record  provides  no  basis  for 
changing  the  order's  current  “free  ride" 
period,  during  which  supply  plants 
meeting  the  order's  pooling  requirements 
during  the  months  of  September  through 
February  retain  their  pool  status  for  the 
following  months  of  April  through 
August  to  May  through  July  as  proposed 
by  Hoosier.  The  Class  I  use  statistics  for 
the  previous  5  years  show  that  the 
percentage  of  milk  needed  for  fluid  use 
drops  sharply  between  the  months  of 
March  and  April  in  the  Indiana  market 
and  rises  most  markedly  between  the 
months  of  August  and  September.  In  this 
respect  the  Indiana  maricet  differs 
slightly  from  the  2  Ohio  markets,  where 
the  seasonal  drop  in  Class  I  use  is  more 
marked  between  the  months  of  February 
and  March. 

The  percentage  of  a  pool  supply 
plant's  milk  supply  that  must  be 
delivered  to  pool  distributing  plants 
should  be  a  net  requirement.  As  in  the  2 
Ohio  markets,  failure  to  adopt  a  net 
shipment  requirement  would  result  in 
meaningless  shipping  standards,  and 
would  not  help  to  assure  an  adequate 
supply  of  milk  for  fluid  use. 

For  the  purpose  of  facilitating 
efficiencies  in  milk  marketing, 
diversions  of  producer  milk  should  be 
considered  in  determining  supply  plant 
qualifications,  up  to  the  amoimt  of  milk 
moved  by  transfer  to  distributing  plants. 
Moving  milk  directly  from  farms  to 
distributing  plants  is  a  more  efflcienl 
way  of  getting  milk  to  where  it  is  needed 
than  having  to  unload  and  reload  the 
milk  at  supply  plants.  In  addition,  extra 
unloading  and  reloading  increases  the 
cost  to  handlers  of  handling  milk  and 
causes  the  milk  to  deteriorate  in  quality. 
Direct  delivery  by  supply  plants  from 
producers’  farms  to  distributing  plants 
supplies  the  market  just  as  transfers  do, 
but  at  a  lower  cost. 

Milk  diverted  by  a  supply  plant 
operator  should  be  considered  a  receipt 
at  the  plant  for  the  purpose  of 
determining  pool  qualification,  as  should 
.9(c)  milk  received  from  a  cooperative 
association.  Such  mvk  constitutes  the 
supply  of  producer  inflk  available  to  the 
handler  for  shipment  to  distributing 
plants.  In  addition,  allowing  diversions 
of  producer  milk  to  be  included  as 
qualifying  shipments  necessitates  that 
such  movements  be  considered  as 
receipts.  Receipts  of  other  source  milk  or 
transfers  and  diversions  for  which  Class 
II  or  III  classiflcation  is  requested  by 
both  the  shipping  handler  and  receiving 
supply  plant  handler  do  not  need  to  be 
considered  as  receipts  for  qualiflcation 
purposes. 

Provision  should  be  made  in  the  pool 
plant  deflnitifHi  for  the  market 


administrator  to  temporarily  adjust  the 
percentage  shipping  requirement  by  up 
to  10  percentage  points  if  such  action  is 
needed  to  assure  an  adequate  supply  of 
milk  for  fluid  use,  or  to  prevent 
uneconomic  shipments  of  milk.  Such  a 
provision  will  allow  more  efflciency  in 
adjusting  regulations  to  marketing 
conditions. 

e.  Co-op  pool  plant 

Order  33.  A  proposal  by  National 
Farmers  Organization  (NFO)  to  reduce 
the  shipping  percentages  required  of  a 
cooperative  association  plant  from  50  to 
35  percent  should  be  adopted.  The 
moidification  to  the  proposal  made  by 
proponent  at  the  hearing,  to  eliminate 
the  requirement  that  qualifying 
shipments  be  to  pool  plants  instead  of  to 
pool  distributing  plants,  should  not  be 
adopted.  The  NFO  witness  testified  that 
NPO’s  proposal  to  change  the 
cooperative  pool  plant  shipping 
percentage  in  Order  33  to  equal  the 
Order  36  cooperative  pool  plant  shipping 
percentage  would  further  NFO’s  goal  of 
making  the  provisions  of  the  2  Ohio 
orders  more  uniform.  The  witness 
explained  that  the  Class  I  utilization  of 
the  two  orders  was  almost  equal  in  1969, 
and  that  no  other  parties  at  the  hearing 
had  proposed  increasing  the  cooperative 
pool  plant  shipping  percentages 
effective  under  Order  36.  The  NFO 
witness  further  stated  that  a  long-time 
fluid  milk  customer  had  ceased  bottling 
activity,  causing  NFO  difficulty  in 
meeting  the  order's  pooling 
requireraents. 

'The  proposal  was  opposed  by  MMI 
and  Hoosier  on  the  basis  that  shipping 
requirements  under  Order  33  should  Iw 
tightened,  not  loosened.  The  MMI  brief 
argued  that  there  is  no  reason  to  reduce 
shipping  requirements  in  a  market  with 
80  percent  Qass  1  and  Class  II  use.  Ihe 
brief  filed  on  behalf  of  Hoosier  stated 
that  the  NFO  plant  at  McCartyville  is 
only  15  miles  from  the  MMI  New 
Bremen  plant  to  which  some  of  the  NFO 
milk  is  delivered.  The  Hoosier  brief 
stated  that  the  NFO  facility  is  a  reload 
point,  not  an  actual  plant  with  the 
ability  to  cool  or  hold  m*lk,  and  that  its 
operation  makes  no  exx  nomic  sense  and 
serves  no  balancing  tun-uon  for  the 
market  The  Hoosier  brief  also  argued 
that  NFO  moves  milk  to  its  own  plant 
first  to  multiply  the  pounds  of  milk  it  can 
qualify  for  pooling  on  the  basis  of  sales 
to  New  Bremen  and  other  handlers. 

The  current  language  of  the  order 
makes  very  clear  that  a  cooperative  pool 
plant  can  qualify  for  pooling  only  if  50 
percent  of  association's  member 
producer  rrilk  is  actually  delivered  to 
pool  distributing  plants,  and  leaves  no 
room  at  all  for  pyramiding  additional 
volumes  of  pool^  milk  on  top  of  the 


milk  which  is  qualified  at  the 
cooperative  pool  plant.  In  view  of  the 
Class  I  use  percentage  of  the  Ohio 
Valley  market  and  the  portion  of  the 
market  dominated  by  K^I,  it  is 
unreasonable  to  require  a  cooperative 
association  to  deliver  50  percent  of  its 
milk  supply  to  pool  distributing  plants 
on  a  year-round  basis.  Reduction  of  the 
required  percentage  to  35  percent  will 
still  require  that  cooperatives  operating 
cooperative  pool  plants  demonstrate  a 
higher  level  of  commitment  to  supplying 
the  fluid  market  than  regular  supply 
plants  must  meet  because  supply  plants 
that  meet  the  35-percent  shipping 
percentage  requirement  for  the  months 
of  September  through  February  do  not 
have  to  do  so  during  the  months  of 
March  through  August.  There  is  no 
reason  to  require  cooperative  pool 
plants  to  meet  a  significantly  higher 
shipping  percentage  than  regular  supply 
plants,  as  well  as  meeting  such  a 
percentage  on  an  average  annual  basis. 

The  proposal  to  allow  any  shipments 
to  pool  plants  as  qualifying,  however,  or 
to  include  shipments  to  nonpool 
distributing  plants  in  cooperative  pool 
plant  qualification,  would  have  the 
effect  (jf  ignoring  the  responsibility  of 
such  plants  to  supply  the  market  for 
fluid  use  within  the  Ohio  Valley  Federal 
milk  order  mariceting  area.  Therefore, 
these  modifications  to  the  proposal 
should  not  be  adopted. 

Order  49.  A  proposal  by  NFO  that  a 
cooperative  pool  plant  provision  be 
added  to  the  Indiana  order  should  not 
be  adopted.  Tbe  NFO  witness  stated 
that  NFO's  proposal  was  patterned  after 
similar  provisions  in  Order  33  and  Order 
36  where,  he  said,  the  cooperative 
supply  plant  provision  has  been  a 
positive  method  of  efficiently  pooling 
the  milk  of  cooperative  members.  The 
witness  explained  that  this  provision 
would  allow  the  most  efficient  pooling 
of  NFO's  supply  plant  and  the 
cooperative’s  total  milk  supply.  The 
provision  would  allow  e  cooperative  to 
qualify  a  cooperative  supply  plant  if  the 
cooperative  shipped  35  percent  of  its 
total  producer  milk  on  the  market  year- 
round  to  pool  distributing  plants. 

The  pnoposal  was  opposed  in  a  brief 
filed  on  behalf  of  Hoosier  on  the  basis 
that  the  Indiana  marketing  area  does  not 
need  supply  plants,  and  has  never 
needed  a  balancing  plant.  According  to 
Hoosier,  the  NFO  Madison  plant  doesn’t 
serve  the  purpose  of  a  balancing  plant 
because  it  provides  no  processing  of  the 
market’s  reserve  supplies. 

The  record  provides  no  indication  that 
a  cooperative  pool  plant  piovision  is 
needed  in  the  Indiana  order.  There  was 
no  testimony  that  milk  must  be 
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transferred  from  farm  pick-up  routes  to 
over-the-road  tankers  to  assure  Indiana 
fluid  milk  handlers  of  a  milk  supply.  The 
producer  milk  diversion  allowances, 
relaxed  under  this  decision,  should 
allow  NFO  to  continue  to  qualify  its 
member  producer  milk  associated  with 
the  Indiana  market  to  retain  pool  status 
without  adding  an  unnecessary 
provision  to  the  order. 

f.  Pool  plant  disaster  clause  (Order 
49).  A  “disaster  clause”  proposed  by 
Hoosier  for  inclusion  in  the  Indiana 
order  should  be  adopted.  The  proposal 
would  assure  continued  pool  status  for 
pool  distributing  and  pool  supply  plants 
if  a  plant  was  unable  to  meet  the  order’s 
pooling  standards  because  of  disastrous 
circumstances.  Proponent  witness 
defined  such  disasters  as  unavoidable 
circumstances  such  as  natural  weather- 
related  events,  fires,  breakdowns  and 
work  stoppages,  and  proposed  that  relief 
be  limited  to  two  consecutive  months  to 
prevent  abuse. 

No  opposition  to  the  proposal  was 
expressed  at  the  hearing,  and  the  NFO 
brief  filed  on  the  basis  of  the  hearing 
record  supported  the  proposal  as 
preserving  orderly  marketing  in  the 
event  of  natural  disasters  or  other 
events  that  could  interfere  with  pool 
plant  status.  An  order  provision  assuring 
continued  pool  status  in  the  event  of  an 
unforeseen  and  unavoidable 
circumstance  that  is  not  a  result  of  a 
handler's  business  decisions  should 
enhance  the  orderly  marketing  of  milk  in 
the  Indiana  marketing  area.  Such 
provisions  have  worked  well  in  other 
orders  over  a  number  of  years. 
Therefore,  the  proposal  should  be 
adopted. 

g.  Producer  milk. 

(i)  Diversion  limits  (all  three  orders). 

A  proposal  by  NFO  to  make  the 
diversion  limits  uniform  between  the 
three  orders  should  be  adopted.  The 
amended  orders  would  allow  50  percent 
of  a  handler’s  producer  milk  to  be 
diverted  during  the  months  of 
September  through  February,  except  for 
the  month  of  December  when  the 
allowable  percentage  of  diversions 
would  be  M  percent.  Diversions  during 
the  months  of  March  through  August 
would  continue  to  be  unlimited.  During 
the  months  of  September  through  ^ 
November  at  least  one  day’s  production 
of  each  producer’s  milk  would  have  to 
be  received  at  a  pool  plant.  Proposals  to 
eliminate  requirements  in  Orders  36  and 
49  that  producer  milk  be  received  at 
pool  plants  before  being  eligible  for 
diversion  are  adopted. 

The  NFO  witness  testified  that  the 
NFO  proposal  to  amend  the  producer 
milk  definitions  of  the  three  orders  to 
achieve  a  higher  degree  of  uniformity  is 


based  on  the  high  degree  of  interrelation 
between  the  three  marketing  areas.  The 
witness  stated  that  NFO’s  proposal 
would  achieve  uniformity  by  (a) 
requiring  each  producer  to  “touch  base" 
at  a  pool  plant  during  each  month  of 
September  through  November,  as  is 
currently  the  case  under  Orders  33  and 
36.  (b)  allowing  a  producer’s  milk  to  be 
diverted  to  a  nonpool  plant  prior  to 
being  received  at  a  pool  plant,  and  (c) 
establishing  a  uniform  50-percent 
diversion  limit  for  the  months  of 
September  through  February,  excluding 
December. 

NFO’s  proposal  was  opposed  in  briefs 
filed  on  behalf  of  MMl  and  Hoosier, 
wherein  it  was  argued  that  the  proposed 
diversion  limits  would  liberalize  and 
reduce  shipping  standards  that  are 
needed  to  protect  the  integrity  of  the 
pools  and  insure  an  adequate  supply  of 
milk  for  fluid  use.  In  addition,  Hoosier’s 
brief  stated  that  the  pooling  provisions 
of  each  order  are  established  on  the 
basis  of  production  and  marketing  data 
unique  to  each.  The  brief  argued  that  if 
the  uniformity  argument  is  not  specious, 
the  pooling  provisions  of  Order  49 
should  also  conform  with  those  of 
Orders  30,  40,  32,  50  and  46. 

NFO’s  proposed  amendment  to  Order 
36  would  enable  producers  to  maintain 
their  producer  status  after  a  break  in 
deliveries  (such  as  in  the  case  of  a 
degrade]  without  having  to  touch  base 
at  a  pool  plant,  as  long  as  their  milk  has 
not  been  pooled  under  another  order 
since  being  pooled  under  Order  36.  The 
witness  explained  that  under  the 
present  provisions  of  Order  36  a 
producer  must  maintain  continuous 
association  with  the  market  to  be 
diverted,  even  during  those  months 
when  there  is  no  touch-base 
requirement.  According  to  the  witness, 
uneconomical  movements  of  milk  result 
when  a  producer  temporarily  loses 
Grade  A  status.  In  such  a  case,  the 
producer’s  first  day’s  production  upon 
returning  to  the  market  must  be  received 
at  a  pool  plant,  requiring  that  the  entire 
load  with  which  the  producer’s  milk  is 
picked  up  be  received  at  a  pool  plant, 
and  resulting  in  uneconomical  and 
imnecessary  movements  of  milk.  The 
witness  explained  that  NFO’s  proposal 
would  allow  a  producer’s  milk  to  be 
diverted  before  being  received  at  a  pool 
plant  if  the  producer  has  not  been 
associated  with  another  Federal  order 
during  the  time  the  milk  was  not  pooled. 
No  testimony  or  briefs  were  received 
opposing  the  NFO  proposal  to  amend 
the  Order  36  producer  milk  provisions. 

A  proposal  by  Milk  Marketing,  Inc.,  to 
amend  Order  36  would  limit  March 
through  August  diversions  of  producers 
with  less  than  one-third  of  their  milk 


pooled  during  the  preceding  months  of 
September  tlvough  November.  The  MMI 
witness  stated  that  producers  who  share 
in  proceeds  from  the  fluid  market  during 
the  flush  production  months  should  be 
expected  to  deliver  some  milk  to  market 
when  it  is  most  needed  for  Class  I.  The 
MMI  brief  referred  to  testimony  in  the 
record  that  some  producers  ship  milk 
south  in  the  fall  and  ride  the  Order  36 
pool  in  the  spring.  The  proposal  was 
characterized  by  MMI  as  similar  to 
provisions  in  other  markets. 

NFO  opposed  adoption  of  the 
proposal  on  the  basis  that  it  would  be 
difficult  if  not  impossible  to  administer. 
The  NFO  brief  described  the  MMI 
proposal  as  an  attempt  to  penalize  or 
restrict  movement  of  producers  off  of 
Order  36  and  back  on  again.  According 
to  NFO,  no  problem  nedessitating 
adoption  of  the  proposal  was 
demonstrated  at  the  hearing.  The  Dairy 
Industry  Association  of  Pennsylvania 
filed  a  brief  stating  that  the  Association 
had  no  objection  to  the  proposal  if 
producers’  milk  may  be  diverted  without 
limit  in  December  and  March  through 
August  when  one-third  of  the  producers’ 
milk  is  pooled  during  the  months  of 
September  through  November. 

The  MMI  proposal  should  not  be 
adopted.  The  amended  producer  milk 
provisions  should  provide  sufficient 
assurance  that  producers  whose  milk  is 
qualified  for  pooling  are  adequately 
associated  with  the  fluid  market  to 
share  in  the  proceeds  of  the  marketwide 
pool.  The  record  contains  little  or  no 
basis  to  support  adoption  of  the 
proposal. 

A  proposal  by  Hoosier  for  Order  49 
would  amend  the  producer  milk 
definition  to  allow  producers  to  “touch 
base”  at  pool  plants  any  time  during  a 
month,  allow  producer  milk  to  be 
diverted  to  commercial  food  processors 
as  well  as  to  nonpool  plants,  and 
remove  April  and  August  from  the 
months  in  which  unlimited  diversions 
are  allowed.  A  brief  filed  on  behalf  of 
NFO  supported  the  portions  of  the 
proposal  that  would  allow  diversions  of 
producer  milk  to  commercial  food 
processors  and  allow  a  new  producer’s 
milk  to  be  diverted  before  it  is  received 
at  a  pool  plant.  NFO  opposed  tightening 
Order  49  delivery  standards,  arguing 
that  if  Order  49  standards  are 
significantly  higher  than  those  under 
Order  33,  the  result  will  be  more  milk 
pooled  under  Order  33  rather  than  more 
milk  available  to  Order  49  pool 
distributing  plants. 

As  adopted  herein,  the  Indiana 
producer  milk  definition  will  allow 
producers  to  “touch  base”  at  pool  plants 
at  any  time  during  each  of  the  months  of 
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September  through  November,  for  the 
same  reasons  of  efficient  hauling  and 
handling  that  such  provisions  were 
adopted  for  Order  36.  In  addition,  the 
November  1991  decision  on  the  1990 
national  hearing  adopts  provisions  that 
allow  producer  milk  to  be  diverted  to 
commercial  food  processing 
establishments.  Therefore,  that  issue  is 
not  addressed  in  this  decision.  Finally, 
the  record  provides  no  basis  for 
tightening  Indiana  diversion  provisions. 

All  of  the  ways  in  which  the  milk 
marketing  activities  of  these  three 
markets  overlap  support  the  argument 
that  producer  milk  diversion  limits 
should  be  more  uniform  between  the 
three  orders.  The  milkshed  of  the  Ohio 
Valley  marketing  area  overlaps 
signibcantly  with  those  of  the  Eastern 
Ohio-Western  Pennsylvania  and 
Indiana  marketing  areas,  to  the  extent 
that  in  December  1989  nearly  80  percent 
of  the  milk  pooled  under  Order  33  was 
produced  in  counties  which  also 
supplied  milk  to  Orders  36  and  49.  Over 
60  percent  of  the  producer  milk  pooled 
under  the  Ohio  Valley  order  was 
produced  in  the  common  milkshed  with 
Order  49,  while  over  20  percent  of  the 
producer  milk  pooled  under  the  Indiana 
order  was  produced  in  the  common 
Order  33-Order  49  milkshed.  Further, 
milk  was  pooled  under  Order  33  in  1990 
from  12  counties  in  Indiana  and 
Michigan  that  did  not  supply  milk  to 
Order  33  handlers  in  1988  or  1989  but 
did  supply  Order  49  handlers,  and  from 
6  Michigan,  Pennsylvania  and  Ohio 
counties  that  did  not  supply  milk  to 
Order  33  handlers  in  1988  or  1989  but 
did  supply  order  36  handlers,  indicating 
significant  levels  of  changes  in  market 
by  producers  among  the  three  markets. 

Ihe  outlets  for  surplus  milk  supplies 
used  by  the  three  markets  also 
demonstrate  a  high  degree  of 
interrelationship.  During  1989  and  1990, 
21  nonpool  plants  were  listed  as 
recipients  of  Class  II  and  Class  III  milk 
from  both  Order  33  and  Order  36,  while 
thirteen  nonpool  plants  were  listed  as 
receiving  surplus  milk  from  handlers 
regulated  under  Orders  33  and  49.  Ten 
nonpool  plants  received  Class  II  and 
Class  III  milk  from  handlers  regulated 
under  Orders  36  and  49  in  1990,  and  11 
nonpool  plants  received  Class  II  and 
Class  III  milk  from  handlers  regulated 
under  all  three  orders  during  the  period 
1985-90. 

Two  pool  distributing  plants.  Smith 
Dairy  and  Wayne  Dairy,  shifted 
between  orders  in  both  1989  and  1990; 
Smith  Dairy  becoming  pooled  under 
Order  33  instead  of  Order  36  during 
some  fall  months  of  both  years,  and 
Wayne  Dairy  shifting  regulation  from 


Order  49  to  Order  33  during  the  summer 
of  1989  and  fall  of  1990.  In  addition,  at 
the  time  of  the  hearing,  the 
Shipshewanna  supply  plant  was 
expected  to  shift  regulation  from  Order 
49  to  Order  33.  The  effect  of  a  shift  in 
the  order  under  which  a  plant  is 
regulated  will  be  disorderly  for 
producers  if  they  fail  to  meet  the 
delivery  requirements  of  the  order  under 
which  they  find  their  handler  regulated, 
instead  of  the  requirements  of  the  order 
under  which  their  handler  had  been 
regulated. 

As  noted  earlier,  the  pooling 
provisions  of  the  Indiana  order  have 
failed  to  be  adjusted  in  accordance  with 
marketing  conditions  as  milk  production 
pooled  under  the  order  has  increased 
faster  than  Class  I  sales  by  regulated 
handlers.  For  this  reason,  and  because 
of  the  need  for  uniformity  between 
provisions  of  the  three  orders  as 
outlined  above,  the  producer  shipping 
percentages  of  the  three  orders  should 
be  amended  as  proposed  by  NFO. 

ii.  Pricing  diverted  milk  (Orders  33 
and  49). 

Order  33.  A  proposal  by  MMI  to 
amend  the  Ohio  Valley  order  to  price 
milk  diverted  to  plants  located  outside 
the  marketing  area  and  outside  the  State 
of  Ohio  from  farms  located  inside  Ohio 
or  in  five  Michigan  counties  at  the 
location  of  the  plant  from  which 
diverted  should  be  adopted,  with  some 
modification.  At  the  time  of  the  hearing, 
proponent  modified  the  proposal  to 
require  that  producers  whose  milk  is 
priced  at  the  location  of  the  plant  jfrom 
which  it  is  diverted  deliver  at  least  66 
percent,  or  20  days’  production,  of  their 
milk  to  pool  plants  during  each  of  the 
months  of  September,  October  and 
November.  The  proposal  as  adopted 
would  be  further  modified  by  limiting 
the  location  adjustment  applicable  to 
the  uniform  price  paid  to  such  producer 
to  that  effective  at  the  location  of  the 
producer’s  farm  for  the  months  of  March 
through  August,  but  only  when  65 
percent  of  a  producer’s  milk  is  delivered 
to  a  pool  plant  or  plants  at  which  an 
equivalent  or  higher  price  is  applicable 
during  the  months  of  September  through 
February. 

The  MMI  witness  stated  that  every 
fluid  milk  market  needs  facilities  or 
access  to  facilities  to  handle  reserve 
supplies  of  milk  that  are  not  needed  for 
fluid  use  on  weekends  and  holidays.  He 
testified  that  the  number  of 
manufacturing  plants  in  the  Order  33 
marketing  area  has  decreased  to  such  an 
extent  that  on  many  occasions  milk  not 
needed  for  the  Class  I  market  must  be 
moved  long  distances  to  be  processed 
'  into  storable  products.  According  to  the 


witness,  milk  produced  outside  the  i 

marketing  area  near  the  reserve  I 

processing  plants  creates  no  difficulty.  f 
but  that  milk  produced  within  the  j 

marketing  area  that  must  be  transported  ; 
outside  the  area  to  manufacturing  plants  ' 
does  create  financial  problems. 

The  witness  testified  that  producers 
whose  milk  is  moved  to  distant  plants 
(located  at  Goshen  and  Auburn, 

Indiana]  expect  to  be  subject  to  prices 
and  hauling  rates  competitive  with  their 
neighbors  whose  milk  goes  to  nearby 
fluid  outlets.  He  explained  that 
disruptive  and  disorderly  marketing 
conditions  would  occur  if  individual 
dairy  farmers  began  competing  for  the 
local  market  and  trying  to  avoid  the  cost 
of  sending  their  milk  to  distant  plants 
and  receiving  a  lower  blend  price  as 
well.  The  MMI  witness  argued  that 
producers  who  have  diverted  their  milk 
from  local  markets  have  already 
suffered  financial  loss  due  to  increased 
hauling,  and  should  not  be  subject  to  the 
additional  loss  of  receiving  a  lower 
blend  price  as  well.  However,  the 
witness  also  testified  that  producers  pay 
a  fixed  rate  for  hauling  under  their 
contracts  with  haulers,  regardless  of  the 
destination  of  their  milk.  Proponent 
cited  what  he  described  as  similar 
provisions  to  those  proposed  for  the 
Ohio  Valley  order  in  the  current  • 

Southern  Michigan  order  and  former 
Lake  Mead  order. 

It  appears  that  adoption  of  the 
proposal  may  have  the  efiect  of  causing 
milk  to  be  moved  to  Goshen  rather  than 
to  fluid  plants  in  the  southern  part  of  the 
marketing  area,  where  much  less  milk  is 
produced  and  where  more  milk  is 
needed  for  fluid  use.  The  distance  from 
New  Bremen,  Ohio,  where  much  of  the 
milk  in  question  is  normally  received,  to 
the  surplus  outlet  at  Goshen,  Indiana, 
(about  120  miles)  is  about  the  same  as 
the  distance  frt)m  New  Bremen  to 
Cincinnati,  Ohio,  in  the  southern  part  of 
the  Ohio  Valley  marketing  area.  "The 
ability  of  producers  to  easily  receive  the 
same  price  for  deliveries  to  a  surplus 
outlet  as  they  would  if  their  milk  had 
gone  to  a  nearby  plant  would  remove 
the  incentive  intended  by  the  order’s 
location  adjustment  provisions  to  move 
milk  to  the  more  southerly  part  of  the 
marketing  area  where  it  is  needed. 

Three-quarters  of  the  distributing 
plants,  at  which  milk  is  needed  for  fluid 
use,  that  are  pooled  under  the  Ohio 
Valley  order  are  located  south  of  Zone  2 
and  south  of  the  area  of  heavy  milk 
production  in  which  the  MMI  witness 
indicated  producers  experience 
problems  with  additional  negative 
location  adjustments.  In  fact,  in 
December  1989  over  50  percent  of  the 
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Ohio  milk  pooled  under  Order  33  was 
produced  in  the  Ohio  counties  of  the 
C^o  Valley  marketing  area  north  of 
Zone  3,  while  less  than  40  percent  of  the 
(%io  milk  pooled  under  Oi^er  33  was 
produced  sooth  of  Zone  2.  With  less 
than  40  percent  of  Ohio  milk  available 
from  nearby  sources  to  supply 
approximately  75  percent  of  fte  Class  I 
needs  of  the  market,  it  is  apparent  that 
the  need  for  price  incentives  to  move 
milk  hrom  the  heavy  production  area  of 
northern  Ohio  to  the  southern  Ohio  area 
of  greater  Class  1  demand  still  exists  in 
the  maricet.  Therefore,  the  incentives 
contained  in  the  current  location 
adjustment  structure  of  the  market 
should  not  be  curtailed  as  abruptly  as 
proposed  by  MMl. 

The  provisions  of  the  Southern 
Michigan  order  and  the  former  Lake 
Mead  order  differ  significantly  from 
those  proposed  by  MMI.  Under  the 
Southern  Michigan  order,  only  the  milk 
of  producers  who  each  month  deliver  65 
percent  of  their  production  to  plants  at 
which  the  same  location  adjustment  rate 
is  applicable  are  eligible  to  have  all  of 
their  milk  deliveries  subject  to  that  same 
rate,  rather  than  a  lower  rate  for  milk 
diverted  to  distant  manufacturing 
outlets.  The  Lake  Mead  order  provided 
that  only  those  producers  located  in  two 
counties  for  which  the  only  nearby 
outlet  was  a  fluid  milk  plant  in  Las 
Vegas,  Nevada,  would  have  their  milk 
priced  at  the  plant  from  which  diverted. 
The  location  adjustment  on  prices  paid 
to  producers  located  in  the  vicinity  of  a 
distant  manufacturing  plant  was  caj^ed 
at  the  rate  applicable  at  that  plant. 
Similar  provisions  for  the  Ohio  Valley 
order  would  allow  pricing  at  the 
location  from  which  diverted  only  for 
the  milk  of  producers  located  in  the 
Cincinnati  area,  and  require  the 
assumption  that  the  nearest  surplus 
outlet  is  in  Goshen,  Indiana. 

According  to  the  record  of  this 
proceeding,  there  are  at  least  six 
nonpool  plants  located  in  Zones  1  and  2 
of  the  Ohio  Valley  marketing  area  and 
the  three  northwestern  Ohio  counties 
that  lie  between  the  Order  33  and  Order 
49  marketing  areas  that  receive  Class  11 
and  Class  III  milk  fiom  pool  plants  for 
use  in  the  manufacture  of  ice  cream, 
yogurt,  and  evaporated  milk.  A  number 
of  surplus  outlets  also  exist  in  Zones  3 
and  4  for  milk  usually  delivered  to  pool 
plants  in  that  area  that  must  be  diverted 
from  fluid  use  at  tiroes  when  the  fluid 
plants  do  not  need  it.  These  plants 
certainly  represent  closer  surplus  outlets 
for  the  milk  of  producers  in  northern 
Ohio  and  southern  Michigan  than  the 
Goshen  facihty,  as  does  a  Kraft  ice 
cream  plant  in  Huntington,  Indiana. 


Althou^  proponent  witness  referred 
specifically  to  problems  encoimtered  in 
the  diversion  of  producer  milk  to 
manufactiiring  outlets  on  weekends  and 
holidays,  it  is  apparent  fit)m  seasonal 
production  and  fluid  use  statistics  that  a 
greater  problem  exists  in  connection 
with  moving  surplus  milk  to 
manufacturing  outlets  in  the  spring  and 
summer  months  when  production 
increases  and  fluid  milk  needs  decline. 

For  the  period  March  1987  through 
February  1988,  which  apparently  was 
unaffected  by  any  shift  in  plant 
regulation  under  Order  33,  the  average 
daily  volume  of  producer  milk  used  in 
Class  in  during  the  months  of  March 
through  August  exceeded  the  average 
daily  Class  UI  use  for  the  following 
September  through  February  period  by 
more  than  130  percent,  or  over  1,600,000 
poimds  per  day.  In  view  of  the 
availability  of  some  nearby 
manufacturing  plants  and  the  wide 
seasonal  variation  in  the  amount  of 
surplus  milk  that  must  be  disposed  of, 
changes  in  the  pricing  of  diverted 
producer  milk  should  be  confined  to  the 
season  in  which  significant  volumes  of 
surplus  milk  are  produced.  Further, 
those  producers  who  benefit  from  the 
amended  provision  should  not  benefit  to 
the  extent  of  having  milk  that  is  diverted 
to  a  lower-priced  area  priced  at  the 
same  rate  as  if  it  were  received  at  a 
plant  in  a  higher-priced  zone.  In  order  to 
avoid  such  a  situation,  the  location 
adjustment  provisions  should  limit  the 
price  paid  for  diverted  milk  to  the  price 
effective  for  the  zone  in  which  the  farm 
is  located. 

The  provisions  adopted  in  this 
decision  will  assure  that  the  order 
retains  a  price  incentive  to  move  milk 
from  the  northern  area  of  heavy 
production  for  the  Ohio  Valley  market 
to  southern  Ohio,  where  consumption  is 
greater  relative  to  production.  Only 
producers  whose  milk  is  regularly 
received  at  pool  plants  during  the 
months  when  supply  plants  are  required 
to  ship  milk  to  distributing  plants  should 
be  eligible  to  have  their  diverted  milk 
priced  at  the  plants  where  it  is  regularly 
received  rather  than  at  reserve 
processing  plants.  Adoption  of  a 
provision  pricing  most  milk  at  the 
location  from  which  it  is  diverted,  even 
if  applicable  only  to  producers  in  a 
particular  vicinity,  would  pro\ide  a 
disincentive  to  move  milk  frtjm  farm 
locations  to  the  cities  where  it  is  needed 
for  fluid  use. 

Order  49.  A  proposal  by  the  Milk 
Foundation  of  Indiana  (MFI)  to  price  all 
diverted  milk  at  the  location  at  which  it 
is  received  instead  of  the  location  from 
which  it  is  diverted  should  be  adopted. 


with  modifications.  MFL  a  group  of 
proprietary  distributing  plant  operators, 
proposed  Ae  deletion  of  a  pro^dsion  of 
the  Indiana  order  that  allows  milk 
diverted  to  a  plant  located  in  the 
marketing  area,  the  State  of  Ohio,  or 
south  of  the  marketing  area  to  be  priced 
at  the  plant  from  whi^  diverted.  The 
witness  for  MFI  stated  that  the  proxnsion 
allows  Hoosier  to  take  as  much  as 
$60,000  a  month  out  of  the  pool  by 
moving  milk  to  nonpool  manufacturing 
plants  for  surplus  use  instead  of  to  fluid 
milk  plants  for  Class  I  use,  as  normally 
intended  by  location  adjustment 
provisions. 

A  portion  of  Hoosier’s  proposal  to 
amend  the  producer  milk  definition 
would  have  provided  for  diverted  milk 
to  be  priced  at  the  location  of  the  last 
pool  plant  from  which  it  was  diverted, 
and,  in  the  case  of  a  dairy  farmer  who 
was  not  pooled  under  the  order  in  the 
prior  month,  for  such  milk  to  be  priced 
at  the  location  at  which  it  is  first 
received. 

MFTs  proposal  was  opposed  by 
Hoosier  and  Milk  Marketing,  Inc.,  on  the 
basis  that  producers  who  normally 
deliver  milk  to  a  particular  plant  expect 
to  receive  the  price  paid  at  that  location, 
not  a  lower  price  when  their  milk  must 
be  diverted  to  a  distant  plant  for  which 
they  incur  higher  hauling  costs. 
According  to  the  brief  filed  by  Hoosier, 
the  Indiana  market  is  unlike  most 
Midwest  areas,  in  that  diverted  milk 
pooled  under  the  Indiana  order 
primarily  moves  from  inside  the 
marketing  area  to  the  periphery,  instead 
of  from  the  periphery  to  the  center. 
Fmiher.  the  brief  stated,  Indiana  differs 
from  many  Midwest  areas  where  the 
milk  supply  is  located  to  the  north  of  the 
fluid  handlers  and  location  adjustments 
are  needed  to  avoid  paying  “phantom 
freight”  for  diversions  of  milk  to  nearby 
manufacturing  plants.  The  Hoosier  brief 
stated  that  there  is  no  “phantom  freight” 
in  Order  49,  and  that  the  present 
provision  is  justified  on  the  same  basis 
as  the  Lake  Mead  provision  referred  to 
in  relation  to  the  Ohio  Valley  location 
pricing  proposal. 

Hoosier  explained  that  many  of  its 
producers  are  located  near  handlers  to 
which  milk  is  delivered  when  needed. 
When  not  needed  by  fluid  handlers,  the 
brief  stated,  the  milk  is  diverted  to  a 
balancing  outlet  some  miles  distant. 
Hoosier  argued  that  such  producers 
should  not  be  penalized  by  receiving 
lower  prices  for  their  milk  that  must  be 
diverted,  as  well  as  incmrlng  higher 
hauling  costs. 

Hoosier’s  argument  that  diverted 
Indiana  pool  milk  moves  from  the  center 
of  the  market  to  the  periphery,  and  not 
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from  a  northern  production  area,  is 
contradicted  by  record  evidence. 
According  to  data  in  the  record,  milk 
production  in  the  northern  part  of  the 
Indiana  market  is  much  heavier  in 
relation  to  fluid  needs  than  is  the  case  in 
the  southern  part  of  the  market  Sixty 
percent  of  the  milk  produced  for  the 
Indiana  market  is  produced  in  the 
northern  part  of  the  marketing  area, 
where  the  primary  surplus  outlets  are 
also  located  and  where  negative 
location  adjustments  are  effective.  A 
number  of  other  surplus  outlets  are 
located  in  Illinois,  where  minus  location 
adjustments  apply,  and  in  Ohio  Valley 
zones  with  lower  Class  I  differentials 
under  Order  33  than  under  the  Indiana 
base  zone,  but  subject  to  no  location 
adjustments  under  the  Indiana  order. 

Only  one-half  to  two-thirds  of  the 
volume  of  milk  used  in  Class  I  in  the 
Indiana  zero  adjustment  zone  is 
produced  there.  Similarly,  seventy  to 
ninety  percent  of  the  milk  needed  for 
Class  I  use  in  the  minus  20-cent  zone, 
just  north  of  the  zero  zone,  is  produced 
within  the  minus  20-cent  zone.  Eighty- 
five  to  ninety  percent  of  the  Indiana 
Class  I  milk  is  distributed  from  plants 
located  in  the  zero  and  minus  20-cent 
zones,  but  less  than  40  percent  of  the 
milk  in  the  pool  is  produced  in  the 
Indiana  portion  of  the  zero  and  minus 
20-cent  zones  where  the  distributing 
plants  are  located. 

The  need  for  supplemental  milk 
supplies  in  the  two  southern  zones  of  the 
Indiana  order  makes  it  clear  that  the 
order  should  provide  some  incentive  for 
milk  to  be  moved  from  northern  Indiana, 
Ohio  and  southern  Michigan,  where  it  is 
produced,  to  southern  and  central 
Indiana  distributing  plants.  The  present 
order  provisions,  allowing  milk  to  be 
priced  at  the  plant  from  which  diverted, 
contain  no  economic  incentive  to  move 
milk  to  where  it  is  needed  for  fluid  use. 
Provisions  similar  to  those  adopted  for 
the  Ohio  Valley  order,  as  explained 
above,  should  provide  the  needed 
economic  incentive  to  move  milk  for 
fluid  use  without  unduly  penalizing 
handlers  who  must  move  rpilk  to  distant 
manufacturing  plants  when  their  milk 
supplies  are  not  needed  for  fluid  use. 

Because  of  the  dearth  of  outlets  for 
surplus  milk  in  the  southern  portion  of 
the  Indiana  marketing  area,  the  diverted 
milk  of  producers  who  meet  the  65- 
percent  shipping  requirement  to  pool 
plants  in  the  southern  zones  during  any 
month  should  not  be  subject  to  any 
additional  minus  location  adjustments. 
However,  milk  delivered  primarily  to 
locations  in  the  northern  part  of  the 
marketing  area,  in  which  most  of,  the 
primary  surplus  outlets  are  located. 


should  be  priced  at  the  plant  at  which  it 
is  physically  received.  Such  provisions 
will  assure  that  producers  whose  milk  is 
usually  received  in  the  lower-priced 
northern  portion  of  the  market  will  have 
a  price  incentive  to  allow  their  milk  to 
be  moved  south,  where  it  is  more  likely 
to  be  needed  for  fluid  use.  In  addition, 
the  provisions  adopted  in  this  decision 
will  more  closely  resemble  the  Southern 
Michigan  and  Lake  Mead  provisions 
cited  by  Hoosier  and  MMl  than  do  the 
current  Indiana  order  provisions 
regulating  the  pricing  of  diverted  milk. 

For  the  reasons  stated  above,  the 
Indiana  order  should  require  that  65 
percent  of  a  producer's  milk  be 
delivered  to  a  pool  plant  or  plants  in  the 
current  zero  and  minus  20-cent  pricing 
zones  of  the  marketing  area  during  any 
month  in  order  to  have  the  producer’s 
diverted  milk  priced  at  the  location  from 
which  diverted.  Milk  customarily 
delivered  elsewhere  should  be  priced  at 
the  location  at  which  it  is  physically 
received. 

2.  Reporting  (Order  49).  A  Hoosier 
proposal  to  eliminate  from  Order  49  a 
reporting  requirement  that  handlers 
notify  the  market  administrator  of  their 
intention  to  divert  milk  prior  to  doing  so 
should  be  adopted.  According  to 
proponent  witness,  the  notification 
requirement  has  not  been  enforced  for 
many  years.  He  also  stated  that  such  a 
reporting  requirement  would  be 
cumbersome,  if  not  impossible,  to  fulfill, 
and  that  the  market  administrator  has 
no  use  for  such  data  even  if  it  were 
reported.  No  opposition  to  the  proposal 
was  received  at  the  hearing,  and  its 
adoption  was  supported  in  the  brief  filed 
on  behalf  of  NFO, 

The  provision  proposed  to  be  deleted 
appears  to  be  not  only  imnecessary,  but, 
if  it  were  enforced,  a  positive  hindrauice 
to  the  efficient  and  economical 
marketing  of  producer  milk.  Diversions 
of  milk  to  nonpool  plants  apparently 
have  become  much  more  common  and 
voluminous  since  the  provision  was 
adopted.  Many  diversions  also  would 
not  be  planned  for  with  enough  time  to 
give  prior  notice  to  the  market 
administrator.  Other  Federal  milk  orders 
operate  well  without  such  provisions,  as 
the  Indiana  order  apparently  has  for 
some  time  without  it  being  enforced. 
Therefore,  the  requirement  should  be 
removed. 

3.  Classification.  The  portion  of  the 
multiple  component  pricing  proposal 
that  would  have  changed  the 
classification  of  packaged  fluid  milk 
products  in  inventory  at  the  end  of  a 
month  from  Class  III  to  Class  I  does  not 
need  to  be  considered  in  this  proceeding 
because  the  proposed  change  was 


included  in  the  November  1991 
recommended  decision  on  issues 
considered  at  the  national  hearing  held 
in  the  fall  of  1990. 

A  proposal  by  New  Paris  Creamery  to 
amend  Order  49  to  change  the 
classification  of  milk  used  in  infant 
formulas  from  Class  II  to  Class  III 
because  of  a  difierence  in  classification 
of  the  product  between  the  Indiana  and 
Southern  Michigan  orders  also  is  not 
addressed  in  this  decision.  The 
November  1991  recommended  decision 
on  national  hearing  issues  included 
uniform  classification  provisions  for  all 
Federal  milk  orders.  Adoption  of 
uniform  classification  should  eliminate 
the  problem  addressed  by  the  New  Paris 
Creamery  proposal. 

4.  Multiple  Component  Pricing  (all 
three  orders). 

a.  Protein  pricing.  A  proposal  to 
incorporate  a  multiple  component 
pricing  plan  in  the  Ohio  Valley,  Eastern 
Ohio-Western  Pennsylvania,  and 
Indiana  Federal  milk  orders  should  be 
adopted,  with  some  modifications.  The 
pricing  plan  generally  would  be 
patterned  after  the  multiple  component 
pricing  plan  that  has  operated  under  the 
Great  Basin  milk  order  for  several  years. 
Producers  would  be  paid  on  the  basis  of 
the  pounds  of  milkfat  and  protein 
contained  in  their  milk,  and  would  share 
in  the  value  of  the  pool’s  Class  I  and 
Class  II  uses  on  a  per  hundredweight 
basis.  Regulated  handlers  would  pay  for 
the  milk  they  receive  on  the  basis  of 
total  milkfat,  the  protein  used  in  Classes 
II  and  III,  the  skim  milk  used  in  Class  I, 
and  the  hundredweight  of  total  product 
used  in  Classes  I  and  II. 

The  pricing  plan  recommended  in  this 
decision  would  vary  from  that  in  the 
Great  Basin  order  by  using  the 
percentage  of  protein  contained  in  the 
milk  included  in  the  Minnesota- 
Wisconsin  price  survey  rather  than  the 
marketwide  average  protein  percentage, 
and  by  adjusting  protein  prices  paid  to 
producers  and  charged  to  handlers  by 
the  somatic  cell  count  of  the  milk. 

The  proposal  to  incorporate  multiple 
component  pricing  in  Orders  33,  36  and 
49  was  proposed  by  Milk  Marketing 
Incorporated  (MMI),  and  Hoosier  Milk 
Marketing  Agency  (Hoosier).  The 
proponents’  witness  explained  that  in 
May  of  1990  MMI  marketed 
approximately  67  percent  of  the  milk 
pooled  on  Order  33  with  1,988  producers 
and  approximately  40  percent  of  the 
milk  pooled  on  Onier  36  with  2,020 
producers.  The  witness  explained  that 
Hoosier  consists  of  Associated  Milk 
Producers.  Inc.  (AMPI)  and  MMI.  These 
two  cooperatives,  through  Hoosier. 
represent  1,475  producers  whose  milk  is 
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pooled  on  Order  49,  and  65  percent  of 
the  producer  milk  pooled  under  that 
order. 

Proponent  witness  explained  that  milk 
has  b^n  priced  on  the  basis  of  butterfat 
and  volume  for  many  years.  He  stated 
that  in  recent  years,  however,  demand 
for  lowfat  dairy  products  has  changed 
the  emphasis  as  to  which  fraction  of  the 
milk  hM  the  most  value.  For  many 
years,  he  testified,  the  butterfat  firaction 
had  the  most  value  and  therefore  was  a 
ma)or  pricing  factor  in  milk.  However, 
with  the  popularity  of  lowfat  products, 
the  skim  fraction  has  become  the  major 
factor  of  value  in  milk.  Data  introduced 
by  the  witness  showed  that  butterfat 
has  gone  frt>m  77  percent  of  the  value  of 
milk  down  to  32  percent  of  the  value, 
with  the  skim  showing  a  corresponding 
increase  in  the  percentage  of  value  in 
the  milk.  The  witness  went  on  to  state 
that  by  pricing  milk  on  the  basis  of  its 
protein,  as  well  as  butterfat  content  the 
producers  would  receive  the  pricing 
signal  necessary  to  adjust  to  changes  in 
the  maiketplace. 

The  proponents*  representative 
presented  several  reasons  for  the  * 
implementation  of  multiple  component 
pricing  under  Orders  33,  36,  and  49.  The 
first  reason  given  by  the  witness  was 
that  these  tl^e  orders  should  have 
mandatory  multiple  component  pricing 
regulated  by  the  Federal  order  system. 
The  witness  stated  that  although  77 
percent  of  the  Order  33  producers,  65 
percent  of  the  Order  36  producers,  and 
99  percent  of  the  Order  49  producers 
were  eligible  for  some  form  of  multiple 
component  pricing  in  May  of  1989,  the 
multiple  component  pricing  plans 
currently  in  effect  vary  in  their  payment 
criteria,  resulting  in  disorderly 
marketing  conditions  in  these  three 
markets. 

The  witness  explained  that  since 
proponents’  plan  would  incorporate  the 
pooling  of  the  protein  value,  producers 
with  above  average  protein  would 
benefit  According  to  the  witness,  some 
milk  is  bypassing  certain  plants  to 
receive  multiple  component  pricing,  thus 
increasing  transportation  costs  and 
helping  create  a  disorderly  marketing 
condition.  He  stated  that  producers 
would  benefit  from  having  their  milk 
shipped  to  the  nearest  pl^t  rather  than 
bypassing  bottling  plants  and  going  to 
manufacturing  plants. 

The  second  reason  given  by  the 
proponents’  witness  for  implementing 
multiple  component  pricing  was  that  the 
ciurent  pricing  system  does  not  property 
reflect  the  value  of  the  milk. 

The  witness  pointed  out  that  the  skim 
fraction  erf  milk  has  gone  from 
representing  25  percent  of  the  value  of 
milk  to  representing  65  percent  of  the 


value  of  milk.  The  witness  stated  that  as 
a  result  the  most  valuable  portion  of  the 
milk  is  not  priced.  Therefore,  he 
concluded,  the  market  does  not  send 
economic  signals  to  the  producer  about 
the  composition  of  the  milk  produced. 

The  third  reasem  given  by  the 
proponents’  witness  for  implementing 
multiple  component  pricing  under  the 
Federal  orders  is  the  growing  interest  by 
consumers  in  the  nutritive  value  of  their 
diets.  The  witness  explained  that 
consiuners  are  becoming  increasingly 
interested  in  the  nutritive  content  of 
their  dairy  foods,  while  the  present 
pricing  system  does  not  recognize  the 
relative  value  of  these  components  in 
milk.  The  witness  pointed  out  that  while 
the  present  system  does  not  reward 
dairy  farmers  who  produce  milk 
containing  more  than  average  protein, 
which  is  valued  by  consumers,  it  does 
pay  for  additional  butterfat.  which  is 
rejected  by  consumers.  The  witness 
continued  by  explaining  that  the 
proposed  multiple  component  pricing 
plan  would  encourage  producers  to 
increase  the  content  of  milk  components 
that  are  worth  more,  such  as  protein,  in 
relation  to  the  components  of  milk  that 
are  not  worth  as  much,  thus  improving 
the  milk  to  meet  the  demands  of  the 
marketplace. 

The  representative  for  the  proponents 
explained  that  the  proposed  multiple 
component  pricing  plan  is  modeled  from 
the  Great  Basin  order,  and  would 
include  protein  as  a  component  to  be 
priced,  in  addition  to  the  butterfat  and 
product  pounds  that  are  now  used  in 
determining  producers,  pay  prices. 

Proponent  witness  stated  that  the 
proposed  multiple  component  pricing 
plan  is  modeled  on  the  Great  Basin 
order  because  the  provisions  of  that 
order  incorporate  the  current  structure 
of  the  three  orders  for  which  the  plan  is 
proposed,  and  have  been  used 
successfully  for  several  years.  He  stated 
further  that  the  Great  Basin  order 
excludes  adjustments  to  the  Class  I 
price,  an  important  feature  for 
maintaining  uniformity  in  Class  I 
handler  costs.  The  witness  also  argued 
that  the  Great  Basin  order  provides  for 
multiple  component  pricing  on  Class  II 
and  Class  III  milk,  where  ^ere  is  a 
demonstrable  relationship  between  the 
components  of  milk  and  Ae  yield  of 
finished  products. 

The  witness  then  explained  the 
modifications  of  the  Great  Basin  order's 
multiple  component  pricing  plan 
proposed  by  proponents.  The  first 
modification  addressed  the  computation 
of  the  protein  price.  Under  the  Great 
Basin  order,  the  handler  protein  price  is 
computed  by  dividing  the  Class  III  skim 


price  by  the  previous  month’s 
marketwide  average  protein  percentage. 

According  to  the  witness,  use  of  a 
different  martcetwide  protein  test  for 
each  martcet  would  result  in  each 
market  having  a  different  protein  price 
and,  therefore,  difiering  Class  III  prices 
between  markets,  leading  to  disorderly 
marketing  conditions. 

Proponent  witness  described  five 
alternatives  for  determining  the  protein 
price,  and  said  that  the  most  preferred 
method  would  use  formulas  to  compute 
a  butterfat  price  and  a  protein  price, 
probably  based  on  the  Chicago  butter 
market  and  the  Green  Bay  cheese 
exchange.  However,  the  witness 
indicate,  this  type  of  change  in  pricing 
would  not  be  practical  now.  All  of  the 
remaining  alternatives  for  computing  the 
protein  prices  would  use  the  Class  III 
skim  price  divided  by  one  of  several 
protein  percentages.  The  witness  stated 
that  proponents  prefer  the  method 
whidi  would  use  the  protein  percentage 
of  the  milk  received  by  plants  included 
in  the  Minnesota-Wisconsin  survey. 
According  to  the  witness,  use  of  this 
protein  percentage  under  all  three 
orders  would  re^t  in  the  same  handler 
protein  price  under  the  three  orders, 
thus  avoiding  a  potential  source  of 
market  disoi^er.  'The  protein  price 
would  then  reflect  more  closely  the 
value  of  protein  contained  in  milk 
included  in  the  M-W  survey. 

The  witness  also  pointed  out  that  by 
using  the  M-W  protein  percentage, 
producers  will  be  able  to  increase  the 
protein  content  of  their  milk  without 
reducing  the  protein  price,  a  result 
which  would  occur  when  martcet 
average  protein  content  is  used.  Another 
alternative  suggested  by  the  witness 
would  be  to  have  the  Martcet 
Administrators  of  Orders  30  and  68  (for 
the  Chicago  and  Upper  Midwest 
marketing  areas)  test  and  report  a 
protein  percentage  for  the  plants  that 
are  in  Minnesota  and  Wisconsin  and  are 
pooled  on  those  orders.  A  third 
alternative  that  the  witness  listed  for 
determining  the  protein  percentage  was 
to  have  the  department  conduct  a 
survey  of  plants  in  Minnesota  and 
Wisconsin  to  determine  the  average 
protein  cxintent  of  their  milk.  This 
average  would  then  be  used  to 
determine  the  handler  protein  price.  The 
witness  added  that  if  the  protein 
percentage  fitjm  one  of  the  above 
alternatives  cannot  be  obtained,  use  of 
the  current  month's  market  average 
protein  percentage  would  be  aceeptable. 

Another  modification  of  the  Great 
Basin  order  advocated  by  proponents’ 
witness-yvas  to  include  the  Class  11  price 
differential  in  computing  the  producer 
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protein  price.  The  Great  Basin  order 
uses  both  the  Class  I  price  differential 
and  the  Class  11  price  differential  in 
computing  the  producers’  weighted 
average  differential  price.  In  proposing 
this  change,  the  witness  stat^  there 
would  be  a  Class  II  protein  price  as  well 
as  a  Class  III  protein  price.  The  witness 
said  that  this  change  would  show  the 
producer  that  the  protein  fraction  of  the 
producer’s  milk  is  worth  something  and 
would  thus  encourage  producers  to 
increase  the  protein  content  of  their 
milk. 

Another  change  from  the  Great  Basin 
order  proposed  by  proponents  is  the 
separate  pricing  of  Class  11  and  Class  III 
milk  used-to-pi^uce  manufactured 
prixiucts.  and  the  other  milk  uses  in 
these  two  classes.  The  proponents’ 
proposal  would  price  milk  used  to 
produce  manufactured  items  on  the 
basis  of  protein  and  butterfat,  while  the 
other  Class  U  and  Class  III  uses,  such  as 
inventory,  shrinkage,  and  fluid  cream 
products,  would  be  priced  as  they  are 
now;  i.e.,  on  the  basis  of  skim  and 
butterfat.  The  witness  stated  that  this 
change  is  favored  because  non-used-to- 
produce  items  do  not  rely  on  the  protein 
content  of  the  milk  for  their  value. 
Therefore,  he  said,  handlers  should  not 
have  to  pay  for  protein  that  has  no 
relationship  to  yield.  The  witness  also 
advocated  the  inclusion  of  transfers  and 
diversions  to  nonpool  plants  under  the 
multiple  component  pricing  plan. 

Proponents’  representative  explained 
that  the  final  modification  proponents 
desired  to  make  in  the  Great  Basin  order 
to  adapt  its  use  to  the  three  orders  under 
consideration  is  the  inclusion  of  somatic 
cells  in  the  computation  of  handler 
protein  prices  and  producer  protein 
prices.  The  witness  characterized  this 
difference  as  pricing  protein  on  its*  "true 
value".  The  witness  said  that  the 
industry  recognizes  somatic  cells  as  a 
factor  in  the  “availability”  of  protein  for 
use  by  handlers,  and  therefore  as 
affecting  the  value  of  protein  to 
handlers.  The  witness  continued  by 
saying  that  producers  would  receive  the 
proper  return  for  their  milk  by  including 
somatic  cells  in  the  computation  of  each 
producer’s  pay  price.  The  pricing  of  milk 
according  to  its  somatic  cell  content  will 
be  discussed  in  detail  later  in  this 
decision. 

A  witness  for  National  All-Jersey,  Inc., 
testifying  in  supprart  of  proponents’ 
multiple  component  pricing  plan,  stated 
that  including  multiple  component 
pricing  in  these  three  orders  will  provide 
an  important  mechanism  for  enhancing 
the  efficiency  of  milk  production  and 
marketing.  The  witness  pointed  out  that 
not  only  jvill  handlers  and  producers 


benefit  from  multiple  component  pricing, 
but  consumers  also  will  benefit. 

The  witness  explained  that  handlers 
would  benefit  because  they  would  be 
required  to  account  for  the  milk 
components  that  give  milk  value.  With 
multiple  component  pricing,  handlers 
would  know  the  protein  content  of  the 
milk  they  are  receiving  and  would 
consequently  be  able  to  do  a  better  job 
of  using  the  protein  to  yield  the  best 
return.  The  witness  compared 
accounting  for  protein  to  the  present 
accounting  for  butterfat.  The  witness 
went  on  to  explain  that  handlers  do  not 
want  to  pay  for  something  that  they 
don’t  receive,  and  that  with  the 
proposed  multiple  component  pricing 
plan,  they  would  pay  only  for  what  they 
get. 

Producers  would  benefit,  explained 
the  witness,  because  they  would  be 
rewarded  if  they  produce  the  higher- 
protein  milk  that  is  demanded  by  the 
marketplace,  in  contrast  to  the  present 
system  in  which  there  is  no  reward  for 
higher-protein  milk.  Also,  he  said,  since 
under  the  proposed  multiple  component 
pricing  plan  the  producer  would  be  paid 
for  pounds  of  protein,  pounds  of 
butterfat,  and  total  product  pounds,  the 
producer  could  clearly  determine  what 
component  of  his  milk  is  gi\ing  the 
greatest  return  and  therefore  what 
component  to  improve  in  his  herd.  The 
witness  also  pointed  out  that  since  the 
product  pounds  will  be  valued  at  the 
weighted  average  differential  the 
producer  can  see  what  value 
participation  in  the  pool  contributes  to 
his  return. 

A  representative  of  National  Farmers 
Organization,  a  dairy  farmer 
cooperative,  testified  in  support  of  the 
proposed  multiple  component  pricing 
plan.  The  witness  explained  that  NFO 
supports  multiple  component  pricing 
because  producers  will  be  rewarded  for 
supplying  the  market  with  the  milk 
components  that  the  marketplace 
demands.  The  witness  went  on  to 
explain  that  NFO  supports  the  proposed 
pricing  plan  because,  unlike  the  Great 
Basin  multiple  component  pricing  plan, 
the  producer  protein  price  would  not  be 
reduced  as  the  marketwide  percentage 
of  protein  increases. 

The  NFO  witness  also  expressed 
support  for  the  use  of  protein  rather  than 
nonfat  solids  in  the  proposed  multiple 
component  pricing  plan.  He  supported 
the  use  of  protein  rather  than  nonfat 
solids  because  protein  is  the  component 
most  demanded  by  handlers  in  the 
marketplace,  and  because  producers  are 
familiar  w'ith  protein  levels  in  their 
herds  due  to  protein  testing  by  the  Dairy 
Herd  Improvement  Association  fDHIAJ 


and  by  USDA  sire  summaries.  The  NFO 
witness  did,  however,  express  concern 
over  the  use  of  a  producer  protein  price 
that  may  cause  a  decline  in  income  for 
50  percent  of  the  producers.  The  witness 
suggested  that  a  neutral  protein  range  be 
adopted  with  a  plus  adjustment  for 
protein  percentages  above  the  neutral 
range  and  negative  adjustments  for 
protein  percentages  below  the  neutral 
ran^. 

A  representative  of  Dairylea 
Cooperative,  Inc.,  testified  that  Dairylea 
has  approximately  2.300  members,  with 
the  mi^  of  one  hundred  and  twenty  of 
these  producers  pooled  on  Order  36.  The 
Dairylea  representative  stated  that  at 
Dairylea's  last  annual  meeting  a 
resolution  was  passed  favoring  Federal 
order  amendments  that  encourage  the 
use  of  protein  or  nonfat  solids  as  part  of 
the  pricing  system.  The  witness 
continued  by  saying  that  the  time  has 
come  for  protein  pricing,  particularly 
since  die  value  of  butterfat  has  declined 
substantially  relative  to  the  value  of  the 
protein  or  nonfat  fi-action  of  milk  solids. 

A  witness  for  Kraft  USA  testified  in 
favor  of  the  multiple  component  pricing 
proposal.  The  witness  expressed 
particular  support  for  the  use  of  the  M- 
W  protein  average  in  computing  the 
handler  protein  price.  The  Kraft  witness 
explained  that  by  using  the  M-W 
protein  average  rather  than  a  market 
average,  handlers’  cost  of  protein  from 
market  to  market  would  be  equal,  as  it  is 
for  butterfat.  This  would  allow  handlers 
from  areas  with  varying  protein  levels  to 
compete  on  an  equal  price  basis. 
According  to  the  witness,  this  would  not 
be  the  case  when  the  market  average 
protein  percentages  are  used  to  compute 
the  handler  protein  price. 

The  multiple  component  pricing 
proposal  was  also  supported  by  a 
representative  of  National  All-Jersey 
Inc.,  and  the  American  Jersey  Cattle 
Club  (NALJ-AJCC).  The  witness 
explained  that  National  All-Jersey  is  a 
national  dairy  farmer  organization 
affiliated  with  the  American  Jersey 
Cattle  Club,  a  breed  registry 
organization  for  owners  of  Jersey  cattle 
that  provides  marketing  services  to  its 
members.  The  witness  stated  that  the 
two  organizations  have  796  members  in 
Indiana.  Ohio,  and  Pennsylvania.  He 
explained  that  a  milk  pricing  system 
should  give  producers  the  incentive  to 
produce  the  components  demanded  by 
consumers,  be  of  value  to  processors, 
and  be  fair  to  producers.  TTie  witness 
testified  that  the  present  pricing  system 
does  not  accomplish  this  function,  while 
the  proposed  multiple  component 
pricing  plan  would.  The  witness  said 
that  the  present  pricing  system,  because 
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it  does  not  account  for  the  protein  or 
solids  in  milk,  encourages  a  producer  to 
produce  water  for  which  he  receives  the 
same  return  as  he  does  for  the  solids.  By 
accoimting  for  and  pricing  protein,  the 
witness  stated,  the  multiple  component 
pricing  plan  would  encourage  producers 
to  manage  their  herds  to  obtain  the 
greatest  return  by  increasing  their 
protein  levels.  The  witness  continued  by 
saying  that  the  production  tools  are  in 
place  to  increase  protein  levels,  even  to 
the  extent  of  increasing  protein  while 
decreasing  butterfat.  /Ql  that  is  lacking, 
he  said,  is  the  marketing  incentive  to  do 
so,  and  incentives  will  be  provided  with 
the  implementation  of  multiple 
component  pricing. 

The  multiple  component  pricing 
proposal  was  supported  in  a  post¬ 
hearing  brief  filed  on  behalf  of  Brewster 
Dairy,  a  proprietary  supply  plant 
operator  related  under  Order  36.  The 
Brewster  brief  favored  adoption  of  the 
proposal  on  the  basis  that  the  proposed 
provisions  providing  a  uniform  price  per 
pound  for  protein  and  an  economic 
adjustment  for  somatic  cells  are  needed. 

A  brief  filed  on  behalf  of  the  Dairy 
Industry  Association  of  Western 
Peimsylvania  opposed  adoption  of  the 
multiple  component  pricing  plan  on  the 
basis  that  the  record  of  the  hearing 
supports  a  national  multiple  component 
pricing  plan  with  consistency  between 
orders.  The  Association’s  brief  states 
that  over-order  premiums  already  are 
substantial  and  significant  enough  to 
provide  incentives  and  send  signals  for 
producers  to  increase  the  protein 
content  of  their  milk  production  until 
imiform  multiple  component  pricing 
provisions  can  be  adopted  nationally. 
The  brief  acknowledged  the  benefits 
from  and  demand  for  higher  protein 
content  and  lower  somatic  cell  counts 
demonstrated  in  the  hearing  record. 

Multiple  component  pricing  should  be 
included  in  the  amended  orders  with 
pricing  on  the  basis  of  butterfat  and 
protein.  The  record  shows  that  a  large 
percentage  of  producers  whose  milk  is 
pooled  under  the  three  orders  already 
are  eligible  for  or  receive  some  form  of 
multiple  component  pricing,  and  that 
nearly  all  of  these  component  pricing 
plans  use  protein  as  a  pricing 
component.  The  record  also  indicates, 
however,  that  different  handlers  have 
differing  protein  premium  payment 
programs,  resulting  in  nonunifonn  bases 
of  payments  to  producers.  Such  differing 
bases  for  payment  may  cause,  end 
according  to  proponents  has  caused, 
disorderly  conditions  in  the  procurement 
of  milk  supplies  by  competing  handlers. 
In  addition,  adoption  of  multiple 
component  pricing  will  allow  the  order 


to  recognize  the  additional  value  in  milk 
with  a  higher-than-average  protein 
content  by  incorporating  such  pricing 
within  the  order. 

The  hearing  evidence  leaves  no 
question  that  payment  for  milk  on  the 
basis  of  its  protein  content  can  be 
justified  on  the  criterion  of  economic 
value.  Milk  containing  a  higher 
percentage  of  protein  will  result  in 
greater  yields  of  most  manufactured 
products  than  milk  with  a  lower  protein 
test.  Handlers  receiving  milk  that  will 
result  in  greater  volumes  of  finished 
products  such  as  cheese  or  cottage 
cheese  than  an  equivalent  volume  of 
milk  testing  lower  in  protein  should  be 
required  to  pay  more  for  the  higher¬ 
testing  milk.  At  the  same  time,  the  dairy 
farmer  producing  milk  that  yields 
greater  amounts  of  finished  product 
deserves  to  be  paid  more  for  it  than  a 
dairy  farmer  producing  the  same  volume 
of  milk  that  results  in  less  product  yield. 

Pricing  milk  on  the  basis  of  its  protein 
content  also  meets  the  criteria  of 
measurability,  intrinsic  value,  and 
variability.  iTie  evidence  in  the  record 
shows  that  protein  can  be  easily 
measured  and,  in  fact,  that  the  . 
variability  in  measurement  may  be  less 
than  the  variability  in  butterfat  testing 
because  protein  does  not  separate  as 
butterfat  does.  Second,  the  record 
evidence  shows  that  protein  has  value 
to  the  manufacturing  sector  in  the  form 
of  improved  product  yield  and  product 
structure.  The  value  to  the  fluid  sector 
was  not  quantified  in  the  hearing  record; 
however,  testimony  indicated  some 
benefit  to  the  fluid  sector  from  higher- 
protein  milk,  resulting  in  a  more 
nutritional  product.  The  criterion  of 
variability  is  necessary  to  justify  pricing 
a  component  separately  from  the 
product  in  which  it  is  contained.  In  the 
case  of  protein  in  milk  the  record  shows 
that  the  level  of  protein  varies  from 
season  to  season,  region  to  region,  and 
farm  to  farm.  In  view  of  its  economic 
value  in  dairy  products,  its  widespread 
use  as  a  pricing  component  in  the  three 
markets,  and  its  qualification  under  the 
three  criteria  above,  protein  appears  to 
be  the  appropriate  component  for 
pricing  milk  in  these  orders. 

The  price  for  protein  should  be  based 
on  the  Minnesota-Wisconsin  price  and 
the  protein  content  of  the  milk  included 
in  the  Minnesota-Wisconsin  price  series, 
The  handler  protein  price  should  be 
computed  by  subtracting  from  the 
Minnesota-Wisconsin  price  for  the 
month  the  butterfat  price  multiplied  by 
3.5,  and  dividing  the  result  by  the 
average  protein  content  of  the  milk 
included  in  the  determination  of  the 
Minnesota-Wisconsin  price. 


Proponents  presented  several 
alternatives  for  computing  the  handler 
protein  price  because  it  was  not  known 
at  the  time  of  the  hearing  whether  or  not 
the  protein  content  of  the  Minnesota- 
Wisconsin  milk  would  be  available  to 
compute  the  handler  protein  price.  Since 
the  hearing,  however,  the  protein 
content  of  the  milk  used  for  the 
Minnesota-Wisconsin  price  has  begun  to 
be  collected  and  reported  for  the  month 
preceding  the  month  for  which  the  M-W 
price  is  annoimced.  This  data  can  be 
adjusted  for  the  current  month  using 
historical  data  collected  by  the  market 
administrators  of  the  Upper  Midwest 
and  Chicago  Regional  milk  orders.  With 
the  availability  of  this  information,  the 
other  alternatives  are  no  longer  relevant. 
Not  only  did  the  testimony  strongly 
favor  using  the  protein  content  of  the 
Minnesota-Wisconsin  milk  to  determine 
the  handler  protein  price,  but  as  multiple 
component  pricing  becomes  a  more 
common  feature  of  Federal  milk  orders, 
it  will  be  necessary  that  a  standard 
price  for  protein  be  used. 

The  proponents’  proposal  to  price 
Class  II  and  Class  III  used-to-produce 
items  separately  from  Class  II  and  Class 
III  other  uses  should  not  be  included  in 
the  amended  orders.  This  proposal 
would  result  in  the  three  orders  included 
in  this  proceeding  having  five  classes  of 
utilization  as  well  as  different  protein 
prices  for  Class  II  and  Class  III.  At  the 
present  time,  almost  every  Federal  order 
has  a  three-class  market,  with  the 
industry  moving  to  more  uniform 
classification  rather  than  away  from  it. 
The  November  1991  recommended 
decision  on  the  national  Federal  milk 
order  hearing  includes  provisions  for 
imiform  classification  in  all  of  the 
federal  orders.  Adoption  of  proponents’ 
modification  would  compound  problems 
of  interorder  differences  in  regulation. 

At  the  same  time,  there  is  some  question 
about  whether  only  used-to  produce 
items  are  favorably  affected  by  higher 
protein  content.  Testimony  at  the 
hearing  indicated  that  fluid  cream 
products  benefit  fi'om  higher  protein 
levels,  and  therefore  should  be  included 
in  the  protein  pricing  of  Class  II  items. 
The  remaining  products  that  make  up 
the  proposed  “other  uses”  portion  of 
Class  II  and  III  are  a  very  small 
percentage  of  the  milk  pooled  and  would 
therefore  not  affect  the  producer  protein 
price.  In  fact,  on  the  basis  of  pool  data 
from  the  hearing  record,  this  particular 
portion  of  the  multiple  component 
pricing  proposal  would  have  no  effect  on 
the  weighted  average  differential  and 
•  producer  protein  price  or  handlers’  cost 
of  milk. 
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The  argument  that  protein  used  in 
Class  II  ^ould  have  a  higher  price  than 
protein  used  in  Class  III  was  not 
supported  by  the  evidence  at  the 
heairing.  The  testimtmy  at  the  hearing 
clearly  showed  that  protein  has  value  in 
used-to-produce  products  in  both  Class 
II  and  Class  lU,  but  the  testimony  did 
not  establish  any  additional  value  or 
additional  contribution  of  the  protein 
used  in  Class  U  products  versus  protein 
used  in  Class  III  products.  Therefore,  the 
added  value  of  Class  II  products  should 
be  represented  entirely  by  the  weighted 
average  differential  rather  than  by  a 
Class  U  protein  price. 

b.  Somatic  cell  adjustment  A 
producer’s  value  of  milk  should  reflect 
the  level  of  somatic  cells  contained  in 
that  milk.  The  adjustment  to  the 
producer’s  value  should  be  made  by 
adjusting  the  producer  protein  price  paid 
to  each  producer  rather  than  including 
such  adjustments  in  handlers’  pool 
obligations. 

An  expert  witness  for  proponents  of 
the  multiple  component  pricing  proposal 
testified  that  a  somatic  cell  count  is  a 
measure  of  the  concentration  of  white 
blood  cells  in  milk.  According  to  the 
witness,  these  cells  are  present  in  the 
milk  as  an  immune  response  to  a 
bacterial  infection  of  a  cow’s  udder.  Hie 
white  blood  cells  attack  and  destroy  the 
bacteria  and,  in  the  process,  contribute 
to  the  damage  the  bacteria  has  done  in 
the  secretory  system.  They  also  release 
enzymes  that  not  only  attack  the 
bacteria,  but  also  affect  the  milk. 

Besides  causing  loss  of  quality  of  the 
milk,  the  somatic  cells  also  may  cause  a 
decrease  in  production  in  the  affected 
animal  and,  in  very  severe  cases,  death 
of  the  animal. 

The  witness  continued  by  saying  that 
the  effect  of  somatic  cells  on  milk  occurs 
primarily  in  the  udder  of  the  cow  where 
conditions  are  favorable  for  the 
development  of  bacteria  and  the  activity 
of  the  somatic  cells.  Once  the  milk  has 
been  removed  from  the  cow  and  placed 
under  correct  handling  conditions, 
stored  at  or  below  40  degrees 
Fahrenheit,  the  activity  of  the  cells  is 
reduced  and  further  deterioraticm  of  the 
milk  is  minimal.  Some  of  the  enzymes, 
however,  are  not  destroyed  during 
pasteurization  and  therefore  may 
continue  to  affect  milk  quality.  The 
expert  witness  testified  that  somatic 
cells  cause  a  breakdown  of  fat  with  a 
resultant  release  of  free  fatty  adds. 
These  fatty  acids  cause  a  rancidity  and 
an  off-flavor  in  dairy  products. 

Proponents’  expert  witness  testified 
that  the  effect  of  somatic  cells  on 
manufactured  products  is  attributed  to 
the  enzymes  released  by  the  somatic 
cells.  These  enzymes  attack  the  casein 


in  the  milk  and  break  the  casein  down 
into  shorter  chain  proteins  that  are  then 
lost  in  the  whey  during  the  cheese¬ 
making  process.  The  general  result  is 
that  under  identical  conditions  with  milk 
of  equal  protein  tests,  milk  with  a  higher 
somatic  cell  count  will  yield  less  cheese 
due  to  lower  casein  levels  than  will  milk 
with  a  lower  somatic  cell  count.  The 
witness  also  explained  that  somatic  cell 
levels  affect  the  final  moisture  content 
of  the  cheese  and  the  activity  of  the 
cheese  starter.  According  to  the  witness 
this  reduction  in  the  functional  ability  of 
protein  to  result  in  a  high-quality 
manufactured  product  is  not  limited  to 
cheese.  He  stated  that  any 
manufactured  product  that  relies  on 
protein  to  give  it  structure  or  form  is 
also  affected  by  degradation  of  the 
protein  by  somatic  cells. 

Several  proponent  witnesses 
testifying  on  the  issue  of  somatic  cells 
stated  that  as  the  number  of  somatic 
cells  increases,  the  quality  of  milk,  even 
that  used  in  fluid  products,  decreases.  A 
witness  for  Brewster  Dairy  testified  that 
Brewster’s  fluid  customers  are  willing  to 
pay  a  premium  for  low  somatic  cell 
count  milk  because  of  its  extended  shelf 
life.  Another  witness,  representing  Dean 
Foods,  stated  that  lowering  the  somatic 
cell  counts  helps  bottlers  by  increasing 
the  quality  of  ^e  milk,  consequently 
increasing  the  shelf  life  of  the  fluid 
products. 

The  quantitative  effect  of  various 
somatic  cell  levels  on  the  yield  of  cheese 
was  discussed  at  great  length  at  the 
hearing  because  this  measurement  is  the 
basis  for  the  somatic  cell  differential 
levels  included  in  the  protein  payment 
proposaL  Proponents’  witness  indicated 
that  commingled  milk  shows  a  more 
linear  relationship  between  smnatic  cell 
counts  and  cheese  yield  than  does  milk 
from  individual  cows,  and  that  milk 
from  individual  udder  quarters  will 
show  more  variability  from  a  linear 
relationship  of  the  two  factors  than  milk 
from  individual  cows.  However,  he 
stated,  the  relationship  between  changes 
in  somatic  cell  counts  and  cheese  yields 
is  not  linear,  even  with  commingled 
milk.  Proponents’  witness  explained  that 
there  is  a  sudden  decrease  in  cheese 
yield  of  about  one  percent  as  the 
somatic  cell  count  increases  to 
approximately  100,000.  As  the  somatic 
cell  count  increases  from  100,000  to 
1,300,000,  he  testified,  the  decline  in 
cheese  yield  may  be  an  additicmal  one 
to  two  perc«it  depending  on  milk 
handling  conditions.  The  witness 
testified  that  there  is  a  three-  to  four- 
percent  decline  in  cheese  yield  as  the 
somatic  cell  count  goes  from  100,000  to 
1,000,000.  Although  there  is  an  apparent 
discrepancy  between  one  of  the  studies 


introduced  and  the  testimony  of  the 
proponent  witness,  both  show  a 
relationship  between  somatic  cell  levels 
and  cheese  yields. 

The  witness  went  on  to  discuss 
research  that  showed  cheese  yield 
decreasing  by  approximately  five 
percent  as  somatic  cell  counts  increased 
from  100,100  to  500,000.  The  study 
showed  diat  as  somatic  cell  counts 
increased  from  500,000  to  1,000,000, 
cheese  yields  decreased  an  additicmal 
3.7  percent  for  a  total  decrease  in  yidd 
of  8.7  percent.  The  witness  pointed  out 
that  the  researcher  identified  a  loss  in 
cheese  yield  of  .045  kg  per  45.36  kg  of 
milk  for  every  100,000  increase  in 
somatic  cell  counts.  This  translates  to 
Vioth  of  the  one  percent  decrease  in 
cheese  yield  per  every  100,000  increase 
in  somatic  cells. 

A  witness  for  Kraft  USA  summarized 
the  results  of  the  three  studies  received 
into  evidence  by  concluding  that  the 
studies  showed  an  average  .07  pound 
decrease  in  cheese  yield  for  every 
100,000  increase  in  somatic  cell  count  A 
representative  of  Brewster  Dairy  stated 
that  Brewster  uses  as  a  rule  of  thumb  a 
Vioth  of  one  pound  change  in  cheese 
yield  for  each  100,000  change  in  the 
somatic  cell  count. 

A  witness  for  MMI  explained  that  the 
five  percent  figure  used  in  the  multiple 
component  pricing  proposal  to  compute 
the  somatic  cell  differential  was  derived 
from  the  conclusion  that  as  somatic  cell 
counts  increase  from  100,000  to 
1,000,000,  cheese  yields  decline  by  one 
pound.  The  witness  stated  that  this  one 
pound  decline  represented  a  ten  percent 
factor  of  the  cheese  price  and  that  the 
proposal  was  intended  to  represent  one- 
half  of  the  reduction  in  cheese  yield 
attributable  to  somatic  cells.  The 
proposed  ten  percent  factor  represents 
the  incremental  change  of  one  tenth  of 
one  pound  of  cheese  and  not  the 
percentage  change  in  the  cheese  yield  if 
the  yield  changed  from  10  pounds  of 
cheese  per  100  pounds  of  milk  to  9.9 
pounds  of  cheese  per  100  pounds  of 
milk. 

A  witness  for  MMI  stated  that  the 
neutral  range  in  the  somatic  cell 
differential  was  chosen  because  that  is 
the  range  into  which  MMl’s  weighted 
average  somatic  cell  count  falls. 
Proponents  proposed  that  producers’ 
pay  prices  increase  with  somatic  cell 
counts  below  the  neutral  range  and 
decrease  with  somatic  cell  counts  above 
the  neutral  range.  Proponent  witness 
explained  the  use  200,000  cells  as  the 
lowest  category  by  stating  that  there  is 
no  significant  effect  on  cheese  yields  as 
somatic  cell  counts  decline  below 
200,000,  A  witness  for  Kraft  USA  stated 
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that  the  200,000  somatic  cell  level  was 
used  as  the  minimum  category  because 
McDonald  College  of  McGill  University 
considers  somatic  cell  counts  below 
200,000  to  be  from  a  healthy  cow. 

A  witness  for  Kraft  USA,  testifying  as 
a  proponent,  explained  that  somatic  cell 
testing  consists  of  counting  the  number 
of  cells  in  a  speciHed  size  sample  of 
milk,  and  described  two  procedures 
used  for  counting  somatic  cells:  The 
direct  microscopic  somatic  cell  count 
(DMSCC)  and  the  optical  somatic  cell 
count  (OSCC).  The  DMSCC  is  a  manual 
microscope  counting  method  while  the 
OSCC  is  an  electronic  method. 

The  Kraft  witness  explained  that  there 
are  two  dii^erent  machines  that  use 
different  techniques  for  determining 
somatic  cell  levels.  The  Fossomatic 
machine  uses  a  dye  to  stain  somatic  ceil 
nuclei  and  then  counts  the  stained  cells. 
The  Coulter  counter  counts  particles  of  a 
certain  size.  A  witness  for  proponents 
observed  that  the  Fossomatic  was  the 
more  commonly  used  machine  in  the 
dairy  industry.  It  was  also  pointed  out 
that  both  machines  must  be  calibrated 
against  a  known  standard,  and  that  in 
the  case  of  somatic  cell  testing,  the 
standard  is  the  DMSCC  method. 

A  witness  for  MMI  testified  that  both 
MMI  and  the  Ohio  DHIA  use  the 
Fossomatic  machine  for  their  somatic 
cell  testing.  The  witness  stated  that  a 
Fossomatic  machine  costs  aroimd 
$65,000,  while  another  proponent 
witness  put  the  cost  of  OSCC  machines 
between  $38,000  and  $195,000, 
depending  on  the  options  included,  as 
compared  to  the  $2,000  to  $4,000  for  the 
DMSCC. 

The  proponent  witness  noted  that,  as 
with  any  laboratory  procedure, 
employee  training  and  skill  are  critical 
to  the  results  of  the  procedure.  The 
record  states  that  the  coefficient  of 
variation  for  somatic  cell  testing  should 
be  below  5  to  7.5  percent  while  the 
coefficient  of  variation  for  butterfat  and 
protein  testing  is  approximately  one  half 
of  one  percent.  However,  according  to 
proponents’  expert  witness,  the 
variability  in  testing  is  randomly 
distributed  and  therefore  would  not 
consistently  bias  a  producer’s  pay  price 
one  way  or  another.  The  witness  also 
testiHed  that  since  there  are  many 
industry  payment  plans  using  somatic 
cells  as  part  of  their  payment  criteria 
there  is  an  industry  standard  for  somatic 
cell  testing  that  the  industry  trusts  and 
uses. 

For  somatic  cell  counts  to  be  used  for 
determining  payments  to  producers,  the 
level  of  somatic  cells  must  affect  the 
value  of  the  milk  to  the  user.  The 
hearing  record  contains  substantial 
testimony  to  the  effect  that  as  somatic 


cell  counts  increase  the  functional  value 
of  the  milk  decreases.  The  record  shows 
that  this  change  in  functional  value 
affects  all  dairy  products,  from  fluid 
milk  to  hard  products.  In  fact,  several 
witnesses  testiHed  that  high  somatic  cell 
counts  reduce  the  quality  and  shelf  life 
of  fluid  milk  products.  The  record  also 
shows  that  somatic  cell  levels  have  an 
effect  on  the  molecular  structure  of  soft 
manufactured  products,  including  the 
ability  of  cream  to  whip  properly.  In  the 
manufacture  of  hard  products,  record 
evidence  shows  that  the  yield  of  cheese 
is  directly  related  to  the  level  of  somatic 
cells  in  milk. 

Since  the  value  of  the  milk  has  been 
shown  to  be  affected  by  the  level  of 
somatic  cells,  appropriate  adjustments 
must  be  determined  to  apply  to  the 
various  levels  of  somatic  cells  that  will 
then  be  used  to  adjust  individual 
producers’  protein  prices.  As  contained 
in  this  decision,  the  somatic  cell 
differential  adjustment  to  the  producer 
protein  price  will  be  computed  by 
multiplying  the  appropriate  constant  for 
each  producer’s  average  somatic  cell 
count  by  the  monthly  average  40-poimd 
block  cheese  price  at  the  National 
Cheese  Exchange  as  published  monthly 
by  the  Dairy  Division.  The  resulting 
somatic  cell  differential  value  will  be 
added  or  subtracted  from  each 
producer’s  protein  price. 

The  somatic  cell  differential  value  to 
be  used  for  adjusting  producers’  protein 
prices  is  derived  from  the  reduction  in 
cheese  yield  as  the  somatic  cell  level 
goes  from  zero  to  1,000,000,  converted  to 
a  value  per  pound  of  protein.  The 
evidence  contained  in  the  hearing  record 
shows  that  as  somatic  cells  increase 
from  100,000  to  1,000,000  cheese  yield 
declines  anywhere  from  three  percent  to 
nine  percent,  with  a  substantial  amount 
of  this  decline  occurring  below  200,000 
somatic  cells  and  above  900,000  somatic 
cells.  Since  the  record  clearly  shows 
that  the  relationship  between  cheese 
yield  and  somatic  cell  count  is  not 
linear,  the  relationship  adopted  in  this 
decision  between  the  somatic  cell 
differential  value  and  the  somatic  cell 
coimt  is  not  linear,  but  reflects  the 
proportional  change  in  cheese  yields  as 
the  somatic  cell  level  changes. 

The  constant  to  be  used  was 
computed  by  dividing  the  change  in  the 
cheese  yields  attributable  to  changes  in 
somatic  cell  coimts  by  the  average 
protein  test  of  producer  milk.  As 
proposed,  the  adjustment  to  the 
producer  protein  price  for  somatic  cell 
content  would  be  computed  by  dividing 
the  product  of  the  cheese  price  and  a 
factor,  which  v&ried  with  the  somatic 
cell  level,  by  the  average  protein  percent 
used  in  calculating  the  handler  protein  ~ 


price.  The  proposed  factors  varied  from 
.15  for  a  somatic  cell  count  below 
200,000  to  —  .30  for  a  somatic  cell  count 
above  1,000,000.  The  proposed  factors 
changed  by  .05  for  every  100,000  change 
in  somatic  cells,  with  a  neutral  range  of 
400,000  to  500,000  somatic  cells.  The 
factors  contained  in  the  proposal  were 
based  on  the  reduction  in  cheese  yield 
associated  with  varying  somatic  cell 
coimts,  assuming  a  linear  relationship 
between  cheese  yields  and  somatic  cell 
counts. 

Because  the  reduction  in  cheese  yield 
with  increasing  somatic  cells  is  not 
linear,  the  factors  to  be  used  in  adjusting 
producers’  payments  for  protein  are 
revised  from  ^e  proposal,  as  shown  In 
Table  1.  Dividing  these  factors  by  the 
average  protein  of  the  three  markets 
involved  in  this  decision  yields  the 
constants  shown  in  Table  1  to  be  used 
for  computing  the  somatic  cell 
differential.  Use  of  a  constant 
substantially  simplifies  the  computation 
of  the  somatic  cell  differential  without 
changing  the  corresponding  value.  This 
result  occurs  because  the  protein 
percentage  must  change  by  a 
considerable  amount  before  the 
differential  will  change.  Therefore,  the 
somatic  cell  differential  will  be 
calculated  by  multiplying  the  constant 
corresponding  to  each  somatic  cell  count 
interval  by  the  average  price  of  40- 
pound  block  cheese  at  the  National 
Cheese  Exchange  as  reported  monthly 
by  the  Dairy  Division. 


Table  1.— Factors  and  Constants  To 
Be  Used  in  Computing  the  Somatic 
Cell  Differential 
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ntnOQ  QQQ  . 

2.30 

.09375 

100,000  to  199,999 . 

.20 

.06250 

?no  non  to  SQfljnna  . 

.10 

.03125 

ann  non  to  a<)<),o<)9 . 

.05 

.01562 

40o!oOO  to  499^999 . 

.00 

00000 

wm'nno  to 

-.05 

-.01562 

eooiooo  to  6991999 _ _ 

-.10 

-.03125 

7on  non  to  mq 

-.15 

-.04688 

aooiooo  to  899^999 . 

-.20 

-.06250 

-.30 

-.09375 

According  to  the  record,  one  of  the 
goals  of  the  multiple  component  pricing 
proposal  is  to  send  a  signal  to  producers 
by  rewarding  them  for  milk  that  is  worth 
more  in  the  marketplace  than  milk  of 
average  protein  and  somatic  cell 
content,  and  penalizing  them  for  milk 
that  is  worth  less.  Therefore,  the  somatic 
cell  differential  as  contained  herein 
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includes  a  neutral  range  based  on  an 
estimate  of  the  average  somatic  cell 
count  of  the  market  as  described  by  the 
MMI  witness,  of  400,000  to  500,000. 
Producers  with  an  average  somatic  cell 
count  of  less  than  400,000  somatic  cells 
will  be  rewarded  by  higher  protein 
prices  at  an  increasing  rate  as  the 
somatic  cell  count  decreases  to  a  level 
below  100,000,  while  those  producers 
vdth  average  somatic  cell  counts  above 
500,000  will  receive  a  lower  protein 
price,  also  adjusted  at  a  graduated  rate, 
as  their  somatic  cell  counts  increase  to 
levels  above  900,000. 

The  proposal  to  include  a  somatic  cell 
adjustment  in  the  protein  pool  was 
based  on  the  hypothesis  that  the  Class  I 
handlers  should  not  pay  for  lower 
somatic  cell  levels  because  such 
handlers  cannot  recover  the  added  cost 
of  additional  protein  from  the  market. 
However,  the  record  of  this  hearing 
contains  significant  testimony  that  Class 
I  handlers  benefit  from  lower  somatic 
cell  counts  through  higher-quality 
(better-tasting)  milk  and  longer  shelf  life. 
Although  no  quantitative  value  was 
placed  on  these  benefits  to  the  Class  I 
handler  as  was  attributed  to  the  Class 
III  handler  (particularly  cheese 
manufacturers),  there  is  adequate  basis 
in  the  record  for  including  somatic  cell 
adjustments  in  the  payment  provisions 
for  all  producer  milk.  Therefore,  the 
value  adjustment  attributed  to  somatic 
cells  should  not  be  included  in  the  pool, 
but  should  be  used  to  adjust  the 
producer  protein  price  paid  to  each 
producer,  based  on  each  producer's 
average  somatic  cell  count. 

In  an  ex  parte  communication 
received  after  the  hearing,  a 
veterinarian  from  Ohio  expressed 
opposition  to  the  inclusion  of  somatic 
cell  adjustments  in  the  multiple 
component  pricing  plan.  His  opposition 
stemmed  fi'om  the  variability  in  somatic 
cell  testing  that  he  had  seen  in  his 
practice.  His  major  complaint  was  with 
the  accuracy  of  testing  when  the  Coulter 
Coimter  is  used  for  somatic  cell  testing. 

As  specified  in  the  Agricultural 
Marketing  Agreement  Act  of  1937,  one 
of  the  functions  of  the  market 
administrator  is  “Providing  *  *  *  for  the 
verification  of  weights,  sampling,  and 
testing  of  milk  purchased  from 
producers."  Since  the  market 
administrator  will  now  be  verifying  the 
sampling  and  testing  of  milk  for  somatic 
cells,  the  variation  in  somatic  cell  levels 
due  to  testing  should  be  minimized  much 
as  difierences  in  butterfat  tests  due  to 
testing  variations  were  minimized  when 
the  Federal  milk  order  program  was  first 
instituted.  The  concern  expressed  in  the 
ex  parte  communication  over  the 


accuracy  of  the  Coulter  Coimter  is, 
perhaps,  relevant  in  the  current  situation 
in  which  producer  payments  are 
affected  by  somatic  cell  counts  only 
outside  the  Federal  order.  However,  the 
Coulter  Counter  testing  method  is  not 
one  of  the  methods  approved  by  the 
American  Association  of  Analytical 
Chemists  (AOAC)  for  determining 
somatic  cell  content,  and  is  not  likely  to 
be  deemed  acceptable  for  determining 
producer  payments  under  the  Federal 
order.  (Official  Notice  is  taken  of  the 
publication  “Standard  Methods  for  the 
Examination  of  Dairy  Products";  15th 
Edition;  Gary  H.  Richardson,  Ph.D., 
Editor;  American  Public  Health 
Association;  1985). 

In  the  brief  filed  on  behalf  of  NFO,  the 
cooperative  objected  to  the  inclusion  of 
somatic  cells  in  the  multiple  component 
pricing  plan.  The  brief  contained  four 
arguments  against  the  inclusion  of 
somatic  cell  adjustments  to  producer 
payments:  (1)  Somatic  cells  are  not  part 
of  the  milk,  and  therefore  are  not  subject 
to  price  differentials  under  the 
A^cultural  Marketing  Agreement  Act 
in  section  8c(5)  7  U.S.C.  section  608c(5), 
(2)  somatic  cells  are  a  product  of  disease 
and  subject  to  wide  fluctuations  that 
could  lead  to  inaccurate  pricing  unless 
every  load  is  tested.  (3)  under  the 
proposal.  Class  I  handlers  would  not 
have  to  pay  for  somatic  cells  even 
though  the  hearing  record  showed  that 
somatic  cell  levels  are  important  to  such 
handlers,  and  (4)  the  somatic  cell 
adjustment  contained  in  the  multiple 
component  pricing  proposal  uses  a 
linear  price  reduction  while  the 
evidence  in  the  hearing  record  indicated 
that  the  relationship  between  somatic 
cell  levels  and  the  value  of  milk  to 
handlers  is  non-linear. 

The  Agricultural  Marketing 
Agreement  Act  in  section  8c(5)  7  U.S.C. 
section  608c(5)  specifically  authorizes 
adjustments  to  prices  paid  to  producers 
for  “the  grade  or  quality  of  the  milk 
delivered.”  Because  the  record  of  this 
hearing  shows  that  the  presence  of 
somatic  cells  directly  afiects  the  quality 
of  milk  and  that  the  level  of  somatic 
cells  in  producer  milk  affects  the  grade 
of  the  milk  in  that  somatic  cell  counts 
above  a  certain  level  will  result  in  loss 
of  a  producer’s  Grade  A  permit,  the 
argument  that  somatic  cells  can  not  be 
used  as  a  criteria  for  adjusting  a 
producer’s  pay  price  is  not  valid. 

The  contention  that  somatic  cell 
counts  have  wider  fluctuations  than 
butterfat  or  protein  tests  is  apparently 
valid.  However,  the  hearing  record  does 
not  contain  enough  evidence  that  the 
variability  in  testing  outweighs  the 


benefits  of  including  somatic  cell  counts 
in  the  multiple  component  pricing  plan. 

Point  numbers  three  and  four  of  NFO’s 
objections  to  including  somatic  ceils  in 
the  multiple  component  pricing  plan  are 
objections  to  the  plan  as  proposed.  As 
adopted  in  this  decision,  all  payments 
for  all  producer  milk  will  be  subject  to 
adjustments  for  somatic  cell  content 
instead  of  only  producer  milk  used  in 
Class  II  and  Class  III,  as  proposed.  The 
somatic  cell  adjustment  as  contained  in 
this  decision  reflects  the  nonlinear 
relationship  between  somatic  cell 
content  and  cheese  yield  described  in 
the  record,  rather  than  the  linear 
relationship  that  was  proposed. 

With  the  inclusion  of  multiple 
component  pricing  in  the  three  orders 
affected  by  this  decision,  certain 
conforming  changes  need  to  be  made  in 
these  orders  to  implement  this  decision.  ^ 
Since  protein  will  now  be  priced  under 
the  three  orders  included  in  this 
decision,  each  handler  will  need  to 
include  the  amount  of  milk  protein 
contained  in  total  pro*ducer  receipts, 
including  protein  contained  in  producer 
milk  diverted  to  other  plants,  with  its 
report  of  receipts  and  utilization.  As  in 
the  Great  Basin  order,  the  assumption 
will  be  made  that  the  protein  is 
uniformly  contained  in  the  skim  portion 
of  the  milk  and  may  not  be  separated 
easily.  Therefore,  the  protein  will  follow 
the  skim  milk  through  the  allocation 
process  and  be  allocated 
proportionately  with  the  skim  milk.  This 
allocation  procedure  means  that 
handlers  will  not  have  to  report  the 
protein  content  of  milk  transferred  to 
other  handlers.  For  handlers  filing 
payroll  reports  with  the  market 
administrator,  the  milk  protein  content 
and  the  average  somatic  cell  count  of 
each  producer’s  milk  will  be  included  on 
the  payroll  report  in  addition  to  the 
information  currently  reported  to  the 
market  administrator  on  such  reports. 

To  properly  price  the  components 
under  the  amended  orders,  several  price 
computations  must  be  defined.  These 
are  ^e  skim  milk  price,  the  butterfat 
price,  and  the  protein  price.  The  skim 
milk  price  per  hundredweight  will  be 
determined  by  subtracting  the  butterfat 
differential  multiplied  by  3.5  from  the 
Class  III  price.  The  butterfat  price  per 
pound  will  be  determined  by  adding  the 
skim  milk  price  divided  by  100  to  the 
butterfat  differential.  The  handler 
protein  price  per  pound  will  be 
determined  by  subtracting  the  butterfat 
price  per  pound,  multiplied  by  3.5,  from 
the  Class  III  price  and  dividing  the  result 
by  the  average  protein  content  of  milk 
used  in  obtaining  the  basic  formula  price 
(the  Minnesota-Wisconsin  price).  Since 
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the  proposed  skim  milk  prices,  butterfat 
prices,  and  protein  prices  for  Class  I  and 
Class  11  are  not  specifically  needed  to 
determine  the  wei^ted  average 
differential  or  the  prodticn’  fm>tein 
price,  these  prices  are  not  defined  in  this 
decision. 

Two  separate  maricetwide  pools  will 
be  used  to  determine  the  amount  that 
producers  will  be  paid  for  the  milk,  and 
the  protein  contained  in  the  milk,  that 
diey  deliver.  The  first  marketwide  pool 
will  determine  the  weighted  average 
differoatial.  while  the  second 
marketwide  pool  will  determine  the 
producer  protein  price.  The  weighted 
average  c^erential  is  the  additional 
value  of  the  Class  I  and  Class  Q  milk  in 
the  pool  and  will  be  paid  on  all  producer 
milk.  The  producer  protein  price  is 
determined  by  the  amount  of  protein 
used  in  Class  U  and  Class  III  and  the 
amount  of  skim  milk  used  in  Class  L  In 
determining  payments  to  producers,  the 
producer  protein  price  will  be  adjusted 
for  each  producer’s  somatic  cell  count, 
and  be  paid  on  a  per  pound  of  protein 
basis. 

The  weighted  average  differential  is 
determined  by  computing,  for  each 
handler,  the  differential  value  of  the 
product  pounds  used  in  Class  1  and 
Class  II,  and  then  adding  or  subtracting, 
as  is  appropriate,  the  value  of  such 
items  as  inventory  reclassification, 
shrinkage  or  overage,  receipts  of  other 
source  milk  allocated  to  Class  1,  receipts 
from  unregulated  supply  plants,  and 
location  adjustments  Ibe  above  values 
are  then  combined  for  all  handlers  and 
the  value  of  producer  locatioa 
adjustments  and  one-half  the 
unobligated  balance  in  the  producer 
settlement  fund  are  added.  The  resulting 
value  is  then  divided  by  the  total  pounds 
of  producer  milk  in  the  pool  and  an 
amount  not  less  than  four  cents  or  tacxre 
than  five  cents  will  be  subtracted  to 
arrive  at  the  weighted  average 
differential  for  the  zero  zone. 

The  producer  protein  price  is 
determined  by  combining  the  value  of 
the  pounds  of  skim  milk  allocated  to 
Class  1  at  the  skim  milk  price  with  the 
valne  of  protein  contained  in  the  skim 
milk  allocated  to  Class  11  and  Class  III  at 
the  handler  protein  price.  The  resulting 
total  is  divided  by  the  total  pounds  of 
protein  contained  in  pooled  producer 
milk.  Each  producer’s  protein  price  will 
then  be  adjusted  for  the  average  somatic 
cell  count  of  the  individuars  producer 
milk.  The  adjustment,  or  smnatic  cell 
differential,  will  be  determined  by 
multiplying  the  cheese  price  by  the 
appropriate  constant  for  each  producer's 
average  somatic  cell  count. 

Bac^  producer  wifi  be  paid  based  on 
total  product  pounds  at  the  weighted 


average  differential  at  the  applicable 
zone,  the  pounds  of  protein  contained  in 
the  producer  milk  at  the  protein  price 
adjusted  for  the  producer's  average 
somatic  cell  count,  and  the  pounds  of 
butterfat  contained  in  the  [woducer  milk 
at  the  butterfat  {»ice. 

The  value  of  producer  milk  to  eadi 
handler  will  consist  of  the  sum  of  the 
value  of  pounds  of  producer  milk  in 
Class  I  times  the  d^erence  between  the 
Class  I  and  Class  III  prices,  the  pounds 
of  producer  milk  in  Class  11  times  the 
difference  between  the  Class  II  price 
and  the  Class  III  price,  the  value  of 
overage,  inventory  reclassification, 
other  source  milk,  receipts  from 
unregulated  supply  plants,  handler 
location  adjustments,  the  value  obtained 
by  multiplying  the  pounds  of  skim  milk 
in  Class  I  by  the  skim  milk  price,  and  the 
value  obtained  by  multiplying  the 
pounds  of  protein  contained  in  the  skim 
milk  in  Class  II  and  Gass  ID  by  the 
protein  price.  The  pounds  of  protein 
shall  be  computed  by  multiplying  the 
pounds  of  skim  milk  in  Cla^  II  and 
Class  III  by  the  percentage  of  protein 
contained  in  the  skim  milk  of  the 
handler’s  producer  mUk. 

A  handler's  obligation  to  the  producer 
settlement  fund  will  be  the  difference 
between  the  value  of  producer  milk  to 
the  handler  and  the  sum  of:  (a)  The 
value  of  the  handler's  receipts  of 
producer  milk  at  the  weighted  average 
differential  price  after  adjusting  for  Ae 
producer’s  location,  (b)  the  value  of  the 
protein  contained  in  the  handler’s 
receipts  of  producer  milk  at  the  producer 
protein  price,  and  (c)  the  value  of  other 
source  milk  at  the  weighted  average 
differential  adjusted  for  the  location  of 
the  plant  from  which  the  milk  was 
shipped. 

Somatic  cell  adjustments  to  protein 
prices  will  be  made  when  handlers  pay 
producers  for  their  milk.  As  in  the  case 
of  payments  to  producers  for  butterfat, 
these  adjustments  do  not  have  to  be 
included  in  pool  obligations  or  credits 
for  payments  to  producers.  The  handlers 
receiving  producer  milk  will  pay  for  the 
protein  in  the  milk  based  on  its  somatic 
cell  count  because  they  are  the  parties 
directly  affected  by  the  quality  of  milk 
they  receive. 

5.  CJass  I  price  and  location 
adjustments  (Order  49).  The  Gass  1 
price  differential  and  location 
adjustment  provisions  of  the  Indiana 
order  should  be  amended  to  bring 
pricing  within  the  Indiana  marketing 
area  into  closer  alignment  with 
suiToimding  marketing  order  areas.  The 
MPI  proposal  to  amend  the  Indiana 
Gass  I  price  and  location  adjustment 
provisions  should  be  adopted  in  a 
modified  form  to  minimize  intermarket 
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price  misalignment  and  enhance  price 
alignment  within  the  marketing  area.  A 
proposal  by  Hoosier  to  amend  the 
order's  location  adjustment  provisions 
should  be  denied,  but  changes  that 
would  address  some  of  Hoosier’s 
concerns  should  be  made. 

Hoosier  proposed  that  the  order’s 
location  adjustment  provisions  be 
changed  to  provide  for  adjusting  prices 
downward  at  locations  in  the  State  of 
Ohio  and  in  parts  of  Indiana  not 
specifically  zoned  by  the  distance  of 
such  locations  from  the  Indiana  basing 
points.  Proponents  argued  that  the 
proposed  amendment  would  result  in 
pricing  all  receipts  of  producer  milk  at 
locations  outside  the  marketing  area  on 
an  equal  basis,  and  would  remove 
incentives  for  handlers  to  associate  milk 
with  the  Indiana  order  and  then  divert  it 
to  Ohio  locations  at  no  reduction  in  the 
blend  price.  They  also  stated  that  the 
language  “south  of  the  marketing  area,” 
in  the  current  location  adjustment 
provision,  describing  locations  at  which 
no  location  adjustment  is  applicable,  is 
inexact  and  confusing.  An  NFO  witness 
opposed  the  Hoosier  proposal  as 
arbitrary  and  without  economic 
justification,  and  stated  that  it  would 
apply  negative  location  adjustments  in 
areas  subject  to  higher  milk  prices. 

Hoosier’s  proposal  would,  indeed, 
result  in  the  application  of  negative 
location  adjustments  in  locations  at 
which  higher  prices  apply,  and  such  a 
misalignment  of  prices  between  orders 
would  be  very  unlikely  to  result  in  more 
orderly  marketing  conditions.  If  the 
proposal  were  adopted,  the  Indiana 
Gass  I  price  adjusted  for  location  at 
Louisville  would  be  35  cents  less  than 
the  price  at  Louisville  under  the 
Louisville-Lexington-Evansville  order. 
Producer  prices  for  milk  pooled  under  * 
the  Indiana  order  but  delivered  to  the 
Louisville  area  would  fall  short  of 
Louisville  producer  prices  by  24  cents 
more  than  the  current  amount  by  which 
the  Louisville  blend  price  exceed  the 
Indiana  blend  price.  Similarly,  a 
negative  location  adjustment  under  the 
Indiana  order  at.  for  instance,  Dayton, 
Ohio,  would  result  in  an  Indiana  Gass  I 
price  at  Dayton  26  cents  lower  than  the 
Ohio  Valley  price  for  the  same  location. 
The  difference  in  producer  prices  under 
the  two  orders  at  Dayton,  Ohio,  (or  at 
any  Ohio  location)  would  be  at  least  10- 
15  cents,  with  Indiana  producer  milk 
receiving  the  lower  price. 

A  provision  such  as  that  proposed  by 
Hoosier  would  give  handlers  located 
outside  the  Indiana  marketing  area  an 
incentive  to  acquire  pool  status  under 
the  Indiana  order  or  to  procure  supplies 
of  milk  pooled  under  the  Indiana  order. 
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Price  alignment  between  the  Indiana 
marketing  area  and  locations  to  its 
south  and  east  would  be  most  equitable 
to  both  handlers  and  producers  who 
receive  and  price  milk  pooled  under  the 
adjoining  order  areas  if  the  Indiana 
price  were  adjusted  to  a  level  equivalent 
to  that  effective  at  the  other  order 
locations  where  Indiana-pooled  milk  is 
received.  Accordingly,  such  language 
should  be  included  in  the  order. 

A  witness  for  the  Milk  Foundation  of 
Indiana  (MFI),  which  proposed  changes 
in  the  order's  Class  I  ^fferential  and 
location  adjustments,  stated  that  the 
Foundation  is  composed  of  six 
proprietary  handlers,  five  of  which  are 
pool  plant  handlers  under  the  Indiana 
order.  The  witness  testified  that  the 
Food  and  Security  Act  of  1985  had 
resulted  in  the  Indiana  Class  I  price 
differential  being  increased  significantly 
more  than  the  Class  I  price  differentials 
for  the  surrounding  markets  were 
increased.  He  stated  that,  based  on  the 
location  of  Indianapolis  relative  to  other 
population  centers  in  the  region,  the 
Indianapolis  Class  I  price  is  too  high  and 
results  in  an  intermarket  misalignment 
of  prices.  The  MFI  witness  argued  that 
there  would  be  no  shortage  of  milk  for 
Class  I  use  if  the  Indiana  Class  I  price 
differential  were  reduced  to  correspond 
more  closely  with  the  price  levels  in 
surrounding  marketing  areas.  According 
to  the  witness,  the  interorder 
misalignment  of  prices  has  caused 
Indiana  handlers  to  lose  sales  to 
handlers  regulated  under  other  orders 
because  they  are  imable  to  compete  on 
the  basis  of  price. 

The  MFI  witness  also  testified  in 
support  of  the  MFI  proposal  to  reduce 
the  rate  of  location  adjustments  within 
the  Indiana  marketing  area.  The 
proposal,  as  modified  at  the  hearing, 
would  combine  the  present  minus  20- 
and  30-cent  zones  into  one  minus  10- 
cent  zone,  and  change  the  location 
adjustment  of  the  present  minus  40-cent 
zone  to  minus  30  cents.  The  witness 
stated  that  the  location  adjustments  in 
ih  i  Indiana  order  do  not  serve  the 
purpose  of  attracting  milk  to  the 
market’s  principal  consumption  centers 
because  the  price  differences  are  not 
;  reflected  in  differences  in  payments  to 
cooperative  member  producers.  At  the 
same  time,  he  said,  the  order’s  location 
adjustments  create  a  disparity  in  price 
among  competing  handlers  regulated 
under  the  Indiana  order. 

The  MFI  proposal  was  opposed  by 
both  Hoosier  and  NFO.  Both  parties 
argued  that  Class  1  price  levels  and 
location  adjustments  were  considered  in 
the  national  hearing  proceeding  held  in 
late  1990,  and  should  not  be  determined 


for  just  one  market.  Hoosier’s  brief 
stated  that  the  present  Class  I 
differentials  were  based  on  the  cost  of 
transporting  milk  to  consumption 
centers  from  areas  of  alternate  milk 
supplies  available  at  lower  prices,  and 
that  the  best  alternate  supply  area  for 
Indiana  is  northeast  Iowa,  central  and 
western  Wisconsin  and  southeastern 
Minnesota.  Hoosier  cited  testimony  by  a 
representative  of  Dean  Foods  Company 
that  Dean  experiences  no  Class  I  price 
misalignment  between  the  Indiana  and 
surrounding  order  areas,  and  stated  that 
price  alignment  between  Indiana  plants 
and  Order  30  (Chicago)  bottling  plants 
located  80-100  miles  from  Chicago 
needs  to  be  considered.  The  Hoosier 
brief  concluded  that  adoption  of  the  MFI 
proposal  would  create  disorder  and 
disarray  in  surrounding  marketing  areas. 

A  comparison  of  Class  I  price 
differentials  effective  at  different 
locations  within  the  Indiana  and 
surrounding  marketing  areas  both  before 
and  after  1985  shows  that  Class  I 
differentials  were  increased 
significantly  more  for  the  Indiana 
Federal  order  area  than  for  neighboring 
marketing  areas.  The  1985  Class  I  price 
increases  were  14  cents  at  Chicago,  21 
cents  at  Louisville,  19  cents  in  the 
southern  part  of  the  Southern  Michigan 
marketing  area,  29  cents  in  the  northern 
portion  of  the  Southern  Illinois  market 
adjoining  Indiana,  and  a  maximum  of  41 
cents  under  the  Ohio  Valley  order,  at 
Cincinnati.  The  price  increase  at 
Dayton,  Ohio,  a  location  closer  to  the 
population  centers  of  the  Indiana 
market,  was  34  cents.  In  comparison,  the 
Class  I  price  increase  at  Indianapolis, 
the  major  population  area  of  the  Indiana 
marketing  area,  was  47  cents. 

The  price  misalignment  between 
markets  resulting  from  the  1985  price 
increases  is  particularly  noticeable 
between  Chicago  and  Indianapolis,  and 
between  Indianapolis  and  Louisville,  or 
in  a  north-south  direction.  According  to 
the  1985  Household  Goods  Carriers’ 
Bureau  Mileage  Guide,  of  which  official 
notice  is  taken,  the  mileage  between 
Chicago  and  Louisville  is  286  miles,  with 
175  miles  from  Chicago  to  Indianapolis, 
and  111  miles  from  Indianapolis  to 
Louisville.  If  the  $.024483  location 
adjustment  rate  per  10  miles  of  distance 
reflected  in  the  current  Chicago- 
Louisville  price  difference  of  71  cents  is 
applied  to  the  Chicago-Indianapolis 
distance  and  the  Indianapolis-Louisville 
distance,  the  appropriate  Class  I  price 
differential  at  Indianapolis  would  be 
$1.83,  very  close  to  the  $1.82  level 
proposed  by  MFI. 

TTie  north-south  price  alignment  in  the 
Indiana  order  is  significant  because 


most  of  the  milk  supply  for  the  Indiana 
market  comes  from  northern  Indianau 
southern  Michigan  and  the  two  northern 
pricing  zones  of  Ohio,  and  a 
disproportionate  amoimt  of  Class  I  milk 
is  used  in  the  southern  part  of  the 
Indiana  marketing  area.  Hoosier 
characterized  Wisconsin  and  Minnesota 
as  the  primary  alternative  sources  of 
supply  for  the  Indiana  market.  These 
locations  apparently  serve  as  sources  of 
milk  for  handlers  importing  supplies  of 
milk  that  are  pooled  elsewhere,  rather 
than  being  sources  of  producer  milk 
pooled  under  the  Indiana  order. 

Statistics  in  the  record  indicate  that 
during  only  one  of  the  months  for  which 
milk  production  by  state  and  county 
was  published  was  Wisconsin  milk 
pooled  under  the  Indiana  order,  with 
none  from  Minnesota.  The  one  month  in 
which  Wisconsin  milk  was  shown  to  be 
pooled  under  the  Indiana  order  was 
May  1988,  when  only  54  percent  of  the 
producer  milk  pooled  under  the  Indiana 
order  was  used  in  Class  I.  According  to 
the  Hoosier  witness’  testimony,  some  of 
the  milk  Hoosier  arranges  to  buy  in 
Wisconsin  for  the  Indiana  market  never 
moves  to  Indiana  plants. 

Another  factor  that  must  be 
considered  is  price  alignment  between 
markets  from  west  to  east.  In  spite  of  the 
fact  that  pricing  between  Chicago^nd 
Louisville  would  justify  a  $1.83  Class  I 
price  differential  at  Indianapolis,  an 
appropriate  price  alignment  between 
west  central  Illinois,  Indianapolis,  and 
Dayton,  Ohio,  establishes  a  minimum 
Class  I  price  differential  at  Indianapolis 
of  $1.90.  The  current  price  difference 
between  Champaign,  Illinois,  and 
Dayton,  Ohio  is  29  cents,  while  the 
distance  between  these  two  points  is  223 
miles.  The  resulting  rate  per 
hundredweight  is  $.0126  per  10  miles  of 
distance.  When  this  rate  is  applied  to 
the  distance  between  each  of  these  two 
points  and  Indianapolis  (124  miles  to 
Champaign  and  105  miles  to  Dayton) 
and  the  corresponding  price  level  at 
Indianapolis  is  computed,  an 
Indianapolis  Class  I  price  differential  of 
$1.90  results.  In  addition,  an  Indiana 
pool  distributing  plant  located  at 
Richmond,  Indiana,  is  located  only 
about  40  miles  from  an  Ohio  Valley  pool 
distributing  plant  at  Dayton,  Ohio, 
where  the  Class  I  differential  is  $2.04.  It 
would  be  difficult  to  justify  a  20-cent 
price  difference  between  these  two 
locations  (at  a  rate  of  $.0525  per  10 
miles),  just  as  it  is  difficult  to  defend  the 
current  20-cent  price  difference  between 
Chicago  and  Gary,  Indiana,  located  only 
28  miles  apart  (at  a  rate  of  $.067  per  ten 
miles). 
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For  the  foregoing  reasons,  the  Class  I 
price  differential  at  Indianapolis  should 
be  reduced  to  $1.90.  At  the  same  time, 
location  adjustments  within  the 
marketing  area  should  be  reduced  to 
maintain  alignment  with  adjoining 
Federal  order  pricing,  espedally  in  the 
northern  portion  of  the  Ohio  Valley 
marketing  area.  The  current  $2.00  price 
differential  should  be  maintained  for  a 
strip  of  counties  on  the  southern  edge  of 
the  Indiana  marketing  area,  including 
Jackson,  Jefferson,  Jennings,  Lawrence, 
Ripley  and  Switzerland  counties.  These 
counties,  located  about  halfway 
between  Louisville  and  Indianapolis, 
can  comprise  an  intermediate  pricing 
zone  between  the  Indiana  and 
Louisville-Lexington-Evansville 
marketing  areas.  The  current  minus  40- 
cent  location  adjustment  zone  in  the 
nOTthwest  comer  of  the  mariceting  area 
should  become  a  minus  35-cent  pricing 
zone,  to  moderate  the  large  price 
difference  between  Chicago  and  Gary. 
Indiana. 

Although  the  MFI  witness  was  correct 
in  stating  that  intramaricet  location 
adjustments  have  had  little  effect  in  the 
Indiana  market  because  of  the  provision 
allowing  milk  to  be  priced  at  the . 
location  from  which  diverted,  this 
decision  adopts  amendments  to  the 
order  that  will  result  in  more  milk  being 
priced  at  the  location  at  which  it  is 
actually  received.  Consequently,  it  is 
important  for  reasons  of  iMth 
inteimarket  and  intramarket  price 
alignment  to  assure  that  the  price 
differences  between  various  points  in 
the  marketing  area  will  accommodate 
movements  of  milk  from  where  it  is 
produced  to  where  it  is  needed  for  fluid 
use.  The  location  adjustments  in  the 
current  minus  20-  and  minus  30-cent 
zones  therefore  should  be  changed  to 
minus  10-  and  minus  20-cent8, 
respectively,  while  the  current  minus  40- 
cent  adjustment  should  become  a  minus 
35-cent  adjustment.  These  changes  will 
assure  that  the  current  price  differences 
between  northeastern  Indiana  and 
northwestern  Ohio  are  unchanged. 

6.  Accountability  for  milk  (Order 
49).  A  proposal  by  Hoosier  to  change  the 
accountabihty  to  the  pool  for  milk 
moved  directly  from  producers’  farms  to 
pool  plants  by  cooperative  associations 
pursuant  to  section  .9(c)  of  the  Indiana 
order  from  the  receiving  poo)  plant 
operator  to  the  cooperative  association 
handler  should  be  adopted.  The 
proposal,  as  adopted,  would  require  .9(c) 
handlers  to  sell  such  milk  to  receiving 
handlers  at  classiffed  prices,  including 
component  values,  and  equalize  with  the 
pool  on  the  value  of  the  milk  so  moved. 
The  .9(c)  handler  would  be  responsible 


for  the  testing  of  individual  producers' 
milk,  and  for  paying  its  member 
producers  on  the  basis  of  those  test 
results.  The  Hoosier  proposal 
encountered  no  opposition,  and  was 
supported  by  NFO.  Adoption  of  the 
pro^sal  will  simplify  reporting  and 
accounting  for  mUk  and  its  components 
under  the  multiple  component  pricing 
plan  adopted  in  this  decision. 

7.  Payments  to  Producers. 

a.  Due  dates  and  late-payment 
chaises  (Order  49).  A  proposal  by  NFO, 
join^  in  by  Hoosier,  to  require  timely 
payment  by  handlers  for  producer  milk 
by  imposing  a  one-percent  per  month 
late  charge  on  payments  not  made  by 
the  due  date  required  in  the  order 
should  be  adopted.  According  to  the 
NFO  witness,  handler  payments  made 
under  Orders  33  and  36,  which  require 
payments  to  be  made  to  the  market 
administrator,  are  made  on  a  much  more 
timely  basis  than  payments  for  milk 
under  Order  49.  The  witness  stated  that 
the  current  delay  in  Order  49  is  6% 
days,  and  attributed  the  delay  to  the  use 
of  the  postal  service  in  making 
payments  rather  than  using  wire 
transfers.  The  witness  testbed  that  the 
late  payment  fee  should  be  assessed  by 
the  market  administrator,  even  on 
monies  due  to  cooperatives  from 
handlers,  and  paid  into  the 
administrative  fund.  Hoosier  supported 
the  proposal  on  the  basis  that  ciurent 
technology  allows  a  requirement  that 
payments  be  required  to  be  received 
when  due.  not  just  mailed  by  the  due 
date. 

The  proposal  should  be  adopted  to 
assure  that  monies  due  to  producers  is 
available  to  be  paid  to  them  when  it  is 
due.  Handlers  currently  are  able  to  rely 
on  a  delay  in  the  delivery  of  mailed 
checks  to  enhance  their  own  cash  flow 
positions  at  the  expense  of  the  dairy 
fanners  from  whom  they  obtain  mi^. 
The  widespread  availability  of  bank 
transfers  of  funds  makes  possible  faster 
payment,  which  should  be  passed  along 
to  producers  as  soon  as  possible.  The 
one-percent  late-payment  charge  will 
provide  an  incentive  for  handlers  to 
make  their  payments  for  milk  in  a  timely 
manner.  Payment  of  any  late-payment 
charges  collected  into  the  administrative 
fund  should  cover  the  market 
administrator’s  cost  of  implementing 
and  enforcing  timely  payment 

b.  Seasonal  incentive  payment  plan 
(all  three  orders).  The  Brewster  Dairy 
proposal  to  provide  a  seasonal  plan  to 
pay  dairy  farmers,  designed  to  even  out 
monthly  milk  production  under  Orders 
33,  36  and  49,  should  be  denied.  At  the 
present  time,  producers  supplying  these 
three  markets  receive  the  uniform  price 


for  their  monthly  milk  deliveries.  None 
of  the  three  orders  provides  any  type  of 
seasonal  payment  program. 

Brewster  Dairy,  Inc.,  proposed  that  a 
unique  type  of  "Louisville”  plan  be 
incorporated  into  each  of  the  three 
orders.  'The  Order  36  proprietary  supply 
plant  operator  testing  that  seasonal 
pricing  programs  are  needed  in  these 
three  markets  to  encourage  dairy 
farmers  to  level  out  their  milk 
production  durinr  he  year  so  that  the 
amount  of  milk  they  produce  each 
month  is  in  better  alignment  with  the 
amount  of  milk  that  fluid  processors  and 
manufacturers  demand.  Traditionally, 
more  milk  is  produced  in  the  spring  than 
the  fall  and  fluid  bottling  plants  need 
more  milk  for  processing  in  the  fall  than 
in  the  spring.  'To  demonstrate  this 
problem,  proponent  pointed  out  that  the 
average  daily  receipts  from  producers  in 
November  represent  only  about  85 
percent  of  the  amount  produced  in  May 
while  daily  Class  1  use  in  November  is 
normally  about  10  percent  greater  than 
in  May. 

In  support  of  its  proposal.  Brewster’s 
witness  argued  that  the  marketing 
problems  associated  with  seasonal  milk 
production  are  complicated  by 
distributing  plant  operators  who 
contract  to  buy  only  enough  nulk  to 
meet  their  Class  1  needs  in  the  spring 
and  rely  on  others  to  furnish  them  with 
additional  supplies  in  the  fall.  The 
Brewster  witness  stated  that  these 
purchasing  arrangements,  coupled  with 
the  seasonality  of  milk  production, 
result  in  raising  the  overall  marketing 
cost  to  the  region's  dairy  industry.  In  the 
spring,  he  testified,  the  milk  in  excess  of 
bottling  needs  that  also  exceeds  the 
manufacturing  capacity  at  local  plants 
must  be  hauled  to  distant  plants  for 
disposal.  Conversely,  he  stated,  in  the 
fall  supplemental  milk  ffom  sources 
beyond  the  normal  procurement  area 
must  be  transported  to  distributing 
plants  to  furnish  the  fluid  requirements 
of  such  plants.  According  to  the  witness 
these  extra  transportation  costs  are 
borne  primarily  by  cooperatives  and 
their  member  producers.  In  addition,  he 
said,  handlers  maintain  plant  capacity 
to  manufacture  reserve  milk  supplies  in 
the  spring  and  much  of  that  capacity  is 
inefficiently  idled  in  the  fall  when  more 
of  the  lower  seasonal  milk  supply  is 
needed  for  Class  1  purposes  at 
distributing  plants. 

Proponent  characterized  its  proposal 
as  a  “modest”  plan  that  is  designed  to 
reward  producers  who  make  the  extra 
effort  to  increase  their  milk  production 
in  the  fall  relative  to  the  amount  they 
produced  m  the  prior  spring.  Brewster 
proposed  that  monetary  incentives  be 
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used  to  encourage  dairy  farmers  whose 
milk  is  pooled  u^er  these  three  orders 
to  gear  their  milk  {uoduction  toward 
greater  output  in  die  fall.  In  this  regard, 
the  handler  proposed  that  5  cents  per 
himdredweight  be  deducted  from  the 
pool  funds  due  producers  in  computing 
the  uniform  prices  for  the  months  of 
February  thnmgh  July. 

The  “Louisville”  plan  proposed  by 
Brewster  is  unique  in  terms  of  how  the 
money  deducted  in  die  prior  months  of 
February  through  July  would  be  returned 
to  dairy  farmers.  As  proposed,  the  funds 
would  be  distributed  in  the  months  of 
September  through  November,  but  only 
to  dairy  farmers  who  qualified  for 
incentive  payments.  Producers  whose 
average  daily  milk  deliveries  in  the 
months  of  September  throng  November 
equal  90  percent  or  more  of  their  daily 
deliveries  in  the  prior  months  of 
February  through  July  wotdd  qualify  to 
receive  incentive  payments,  ftoduccrs 
whose  average  daily  deliveries  fall 
below  the  tX)-percent  level  would  ix>t 
qualify  for  incentive  mcmey. 

NPO  was  supportive  of  the  concept  of 
tailoring  milk  producticm  to  more  nearly 
coincide  with  the  demands  of  the 
marketplace.  The  cooperative’s  witness 
insisted,  however,  that  the  program  must 
be  designed  so  that  the  program's  costs 
and  benefits  are  more  appropriately 
aligned.  In  that  regard,  ^  testified  that 
dairy  farmers  have  to  spend  money  to 
alter  their  seasonal  production  patterns, 
while  the  benefits  of  level  milk 
production  accrue  to  handlers  because 
they  cue  able  to  achieve  greater  plant 
operating  efficiencies.  In  recognition  of 
these  cost  and  benefit  factors,  NFO 
suggested  that  Brewster's  {upposal  be 
mochfied  so  that  handlers,  raffier  than 
all  of  the  market’s  producers,  would 
fund  the  program.  As  modified  by  NFO, 
handlers  would  pay  a  surcharge  of  5 
cents  per  hundr^weight  on  their 
producer  milk  deliveries  assigned  to 
each  class  during  the  months  of 
February  through  )idy.  Such  funds  would 
be  returned  to  quali&d  daily  farmers  in 
the  following  months  of  September 
through  November  on  the  same  basis 
proposed  by  Brewster. 

MMI  also  endorsed  the  concept  of 
seasonal  incentive  plans.  A  spokjesman 
for  die  cooperative  testified  that 
Brewster’s  proposal  has  merit  but  that 
MMI  would  prefer  a  handler-financed 
seasonal  payment  program,  as  suggested 
by  NFO,  to  the  one  proposed  by 
Brewster  which  wo^d  be  funded  by 
dairy  farmers.  He  further  testified  that 
the  daily  industry  has  made  many 
attempts  over  the  years  to  encourage 
dairy  farmers  to  alter  their  productkm 
patterns  and  thereby  increase  the 


efficiency  of  the  entire  milk  marketing 
system.  The  witness  asserted  that  any 
program  designed  to  address  this  issue 
would  be  welcomed  by  bis  associatimi. 

A  representative  -of  the  Hoosier  Milk 
Marketing  Agency  also  supported  the 
ccmcept  of  seasonal  pricing  and  NFO’s 
modification  whereby  the  incentive 
money  would  be  derived  by  increasing 
the  handler  Class  I  prices  by  5  cents  per 
hundredweight  rather  than  deducting 
that  rate  per  hundredweight  from  the 
pool  funds  due  producers.  In  addition, 
Hoosier  testified  that  this  issue  should 
more  ap^mipriately  be  addressed  at  the 
nation^  hearing  and  took  the  position 
that  a  seasonal  payment  plan  should  not 
be  adopted  for  these  three  markets 
unless  it  is  provided  under  all 
neighboring  Federal  orders.  Ihe 
Agency’s  spokesman  stated  that 
adoption  of  a  seasonal  payment  plan  for 
Orders  33,  36  and  49  and  not  in 
suiToimding  orders  would  (xeate 
competitive  problems  similar  to  those 
now  experienced  by  Indiana  handlers 
who  are  competing  with  handlers 
regulated  by  the  Louisville-Lexington- 
Evansville  order,  which  provides  a 
seasonal  base-excess  plan  to  pay  dairy 
farmers. 

Hoosier  also  a^ed  that  any  seasonal 
payment  program  adopted  for  these 
markets  not  he  mandatory  eadi  year.  In 
that  regard,  die  producer  spokesman 
suggested  that  ^  amended  orders 
indude  provisions  that  would  establish 
procedures  whereby  the  operation  of  die 
seasonal  plan  could  be  made 
inoperative  for  any  year  if  a  review  of 
maiketing  conditions  indicates  diat  it 
would  be  unnecessary  to  encourage 
additional  fall  milk  production  in  that 
particular  year. 

ff  ftewster’s  pasrment  plan  had  been 
in  effect  daring  1969,  rec^  data  show 
that  producers  under  Orders  33  and  36 
would  have  received  about  $2.00  per 
himdredwei^t  on  their  eligible  milk 
deliveries  d^ng  die  mondis  of 
September  throri^  November  and  ^out 
40  percent  of  the  maikets’  dairy  farmers 
would  have  <}uahfted  for  incentive 
payments.  They  also  indicate  that  Order 
49  producers  would  have  received  about 
$1.30  per  hundredwei^  for  their 
eligible  nrilk  deliveries  in  sudi  mondis 
and  about  half  of  die  market’s  dairy 
farmers  would  have  qualified  for 
incentive  payments. 

In  addition,  the  record  evidence 
indicates  that  an  Order  36  dairy  fanner 
producing  the  maiket’s  average  daily 
delivery  per  farm  wotdd  have  had  about 
$180  deducted  from  pool  fimds  on  his  or 
her  behalf  thrcuigh  t^  computation  of 
the  uniform  prices  Sor  February  throqgh 
July  of  1989.  If  such  producer  marketed 


the  same  daily  quantity  of  mi&  during 
the  following  months  of  September 
through  Novemb^  as  be  or  she 
marketed  in  the  spring,  the  dairy  farmer 
would  have  received  an  additional  $370 
on  10  percent  of  his  or  her  deliveries 
during  the  ensuing  3-month  period. 
Proponent  testified  that  this  may  not 
seem  like  a  lot  of  money,  but  if 
producers  know  they  will  be  rewarded 
for  extra  effort  it  wtil  motivate  them  to 
work  hard  to  qualify  for  incentive 
payments. 

It  is  evident  from  the  foregoing  that 
the  financial  impact  of  Brewster's 
proposal  on  individual  dairy  farmers 
would  not  be  substantial,  llius,  it  is 
questionable  whether  the  monetary 
rewards  would  be  sufficient  under  the 
proposed  seasonal  plans  to  encourage 
dairy  farmers  to  make  the  necessary 
herd  management  decisions  to  gear  their 
production  patterns  toward  greater  milk 
production  in  the  fall.  Also,  as  more 
producers  qualify  additional  milk  for  * 
incentive  payments,  the  per 
hundredwei^t  incentive  rate  of  return 
for  the  participating  dairy  fanners  would 
decrease. 

Furthermore,  the  hearing  testimony 
indicates  that  there  are  many 
differences  of  opinion  among  kiterested 
parties  regarding  the  adoption  of  any 
seasonal  payment  program  for  these 
three  markets.  These  programs  affect 
dairy  farmers  and,  with  Ae  exception  of 
Ae  evidence  presented  by  Brewster,  no 
o Aer  mterest^  party  supported 
adoption  of  the  proposal  as  it  appeared 
in  Ae  hearing  notice. 

The  hearing  partidpants  who 
represented  dairy  farmers  generally 
supported  Ae  concept  of  seasonal 
pricing  but  stated  Aat  Brewster’s 
proposal  should  be  modified  in  certain 
respects.  For  instance,  three  producer 
groups  (MMI,  Hoosier  and  NFO),  which 
represent  a  considerable  portion  of  the 
milk  pooled  under  each  of  these  three 
orders,  endorsed  Ae  modification 
advanced  by  NFO  whereby  the 
incentive  money  would  be  generated 
throu^  higher  dass  prices  paid  by 
handlers  raAer  than  deducted  from 
money  due  dairy  fanners,  as  Brewster 
proposed.  Without  the  support  of 
Hoosier,  MMI  and  NFO,  the  Brewster 
proposal  lacks  widespread  su{^rt 
among  dairy  farmers  who  siqiply  milk 
for  Aese  three  markets. 

Ihe  funding  modification,  which  shifts 
Ae  program’s  cost  from  producers  to 
handlers,  represents  a  major  change  in 
Ae  proposal’s  impact  It  would  be 
inappropriate  to  adopt  such  a  revision 
on  the  basis  of  this  record,  sinoe  Ae 
beeuing  notice  did  not  alert  Attested 
parties  Aat  such  a  ptroposal  would  be 
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considered  at  this  hearing  and  thus 
provided  no  opportunity  for  hearing 
participants  to  comment  on  such  a 
proposition.  In  view  of  this 
consideration  and  the  aforementioned 
shortcomings,  Brewster’s  proposal  must 
be  denied. 

Several  seasonal  incentive  plan 
proposals,  including  one  advanced  by 
MMI,  were  considered  at  the  national 
hearing.  Such  proposals  involved  many 
of  the  same  issues  that  are  addressed 
herein  regarding  Brewster's  three- 
market  proposal.  On  the  basis  of  the 
national  hearing  record,  all  of  the 
seasonal  payment  plan  proposals  were 
denied. 

8.  Administrative  expense  (Order  36). 
The  maximum  allowable  rate  of 
assessment  to  be  paid  by  handlers  to 
cover  the  cost  of  administering  the 
Eastern  Ohio-Western  Pennsylvania 
order  (Order  36]  should  be  increased  to 
4  cents  per  hundredweight.  The 
assessment  would  continue  to  be 
applied  to  the  same  milk  to  which  the 
present  assessment  applies. 

The  Act  specifies  that  persons  who 
are  regulated  shall  pay  the  cost  of 
operating  the  program  through  an 
assessment  on  the  milk  handed  by 
regulated  persons  who  are  defined  as 
handlers  under  the  order.  The  present  3- 
cent  per  hundredweight  maximum 
allowable  rate  of  assessment  has  been 
provided  for  the  administration  of  Order 
36  since  the  Eastern  Ohio-Western 
Pennsylvania  order  became  effective  on 
July  1, 1968. 

A  one-cent  increase  in  the  maximum 
allowable  rate  was  proposed  by  MMI,  a 
cooperative  that  supplies  a  considerable 
portion  of  the  market's  total  milk  needs. 
A  spokesman  for  the  producer  group 
testified  that  the  current  maximum 
funding  level  of  3  cents  per 
hundredweight  is  no  longer  adequate  to 
administer  Order  36  effectively. 

There  was  no  other  testimony  on  this 
proposal  at  the  hearing.  In  briefs.  NFO 
supported  the  proposed  increase  and 
MMI  reiterated  its  hearing  position  on 
this  issue. 

The  one-cent  increase  in  the  Order  36 
maximum  rate  of  administrative 
assessment  was  opposed  in  a  brief  filed 
by  the  Dairy  Industiy  Association  of 
Western  Pennsylvania.  The  handlers' 
counsel  contended  that  there  is  no 
evidence  in  the  record  to  justify  a  33- 
percent  rate  increase.  He  argued  that  the 
record  fails  to  adequately  demonstrate 
how  much  of  an  increase,  if  any.  Is 
needed  and  stated  that  an  increase  of 
this  magnitude  certainly  is  not 
warranted. 

The  Ohio  Valley  and  Eastern  Ohio- 
Western  Pennsylvania  orders  (Orders  33 
and  36)  are  administered  under  the 


supervision  of  a  single  market 
achninistrator  who,  at  the  time  of  the 
hearing,  was  headquartered  in 
Columbus,  Ohio.  Since  1987, 
consolidated  Balance  Sheets  and 
Income  and  Expense  Statements  for  the 
Administrative  Fund,  which  combine  the 
income  and  expense  activities  for  the 
two  markets,  have  been  compiled  by  the 
market  administrator  and  reported 
annually  to  regulated  handlers  as  well 
as  other  interested  parties.  Also,  since 
the  market  administrator  conducts 
essentially  the  same  verification 
program  in  connection  with  the 
administration  of  both  orders,  the 
handler  assessment  rate  has  been 
maintained  at  the  same  level  in  both 
markets. 

Record  data  for  the  years  1985-89 
show  that  the  administrative  expenses 
associated  with  the  operation  of  Orders 
33  and  36  exceeded  the  income  the 
market  administrator  received  from 
assessments  by  more  than  $900,000. 

They  also  indicate  that  an  assessment 
rate  of  2.4  cents  per  hundredweight  of 
milk  handled  was  effective  for  1986, 

1987  and  1988.  It  was  raised  to  2.8  cents 
for  1989  and  further  Increased  to  3  cents 
per  hundredweight  for  1990.  (Official 
notice  is  taken  of  the  market 
administrator's  annual  report  to  all 
handlers  of  the  Income  and  Expense 
Statement  for  the  calendar  year  ending 
December  31, 1990.)  Since  the  Order  36 
assessment  for  administration  is  at  the 
maximum  level  currently  allowed  under 
the  order,  there  is  no  opportunity  for  the 
market  administrator  to  increase  the 
rate  to  cover  any  further  cost  increases. 
Without  the  opportunity  to  increase  the 
assessment  rate,  additional  operating 
funds  can  be  generated  only  if 
substantially  greater  quantities  of  milk 
are  pooled  under  the  order  or  if  the 
expenses  of  administering  the  program 
decline  significantly. 

Handlers  and  producers  serving  the 
market  have  jointly  asked  that  a  new 
pricing  program  be  provided  to  establish 
handlers'  value  of  Class  II  and  III  milk 
and  to  pay  dairy  farmers.  A  program 
similar  to  that  requested  by  the  dairy 
fanners  and  processors  is  adopted 
herein.  The  implementation  and 
administration  of  that  pricing  plan  for 
Order  36  may  require  Ae  purchase  of 
some  new  laboratory  equipment  and  the 
performance  of  additional 
administrative  duties.  Many  of  the 
testing  expenses  associated  with  the 
multiple  component  pricing  program  will 
be  paid  for  with  money  from  the 
marketing  service  fund.  However,  since 
the  value  of  milk  used  by  handlers  in 
Class  II  and  Class  III  will  be  established 
on  the  basis  of  the  milk's  butterfat, 
protein  and  somatic  cell  content,  some 


of  the  expenses  related  to  establishing 
the  level  of  these  factors  in  producer 
milk  likely  will  be  paid  for  with  money 
from  the  administrative  fund.  Thus, 
there  is  no  reason  to  expect  the 
expenses  of  administering  the  order  to 
decline. 

The  pounds  of  pooled  milk  to  which 
the  assessment  rate  applies  under 
Orders  33  and  36  has  declined 
considerably  during  the  past  few  years. 
For  example,  receipts  of  milk  from  dairy 
fanners  supplying  these  two  markets  in 
1989  was  14  percent  less  than  the 
amount  pooled  in  1985.  Also,  producer 
receipts  in  1990  were  unchanged  from 
1989.  (Official  notice  is  taken  of  the 
publication  Federal  Milk  Order 
Statistics  for  December  1990).  Current 
milk  price  and  production  trends 
provide  no  basis  to  expect  receipts  from 
the  market's  producers  to  increase 
dramatically  anytime  soon. 

It  is  evident  from  the  foregoing  that 
sufficient  funds  to  cover  administrative 
expenses  in  the  future  cannot  be 
guaranteed  by  either  increased  milk 
production  or  reduced  administrative 
expenses.  Accordingly,  the  proposed 
one-cent  increase  in  the  maximum 
allowable  assessment  rate  is  adopted  as 
the  best  way  of  assuring  continued 
adequate  funding  for  the  effective 
administration  of  the  Eastern  Ohio- 
Western  Pennsylvania  order. 

This  one-cent  increase  for  Order  36 
will  establish  the  same  4-cent  per 
hundredweight  maximum  allowable 
administrative  assessment  rate  that 
exists  under  Orders  33  and  49,  as  well 
as  most  other  Federal  milk  orders. 
Increasing  the  Order  36  maximum 
permissible  administrative  assessment 
rate  to  4  cents  per  hundredweight  will 
give  the  market  administrator  the 
necessary  flexibility  to  generate  the 
financial  resources  needed  to  properly 
administer  the  order,  as  amended.  It 
also  should  enable  him  to  establish  and 
maintain  an  appropriate  financial 
reserve  that  is  within  the  Department's 
guidelines. 

Providing  a  higher  maximum  rate  of 
assessment  in  the  order  does  not  mean 
that  the  higher  rate  will  apply 
automatically  when  the  amended  order 
becomes  effective.  The  amendment 
gives  the  market  administrator  the 
discretionary  authority  to  set  the  rate  at 
any  level  up  to  the  maximum  specified 
in  the  order.  Because  of  that  discretion, 
when  the  amended  order  becomes 
effective  the  market  administrator  may 
decide  that  no  change  in  the  effective 
assessment  rate  is  necessary,  or  he  may 
find  that  some  increase  is  warranted, 
but  not  up  to  the  maximum  allowed. 
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9.  Marketing  service  assessments  (all 
three  orders).  Ihe  maximum  rate  of 
deduction  from  payments  to  nonraember 
producers  for  the  cost  of  providing 
marketing  services  such  as  butterfat, 
protein  and  somatic  cell  testing  and 
market  information  for  nonmember 
producers  should  be  increased  to  7  cents 
per  hundredwei^t  under  the  three 
orders  (Orders  33,  36  and  49)  involved  in 
this  proceeding.  The  increase  is  needed 
to  assure  sufficient  funding  to  cover  the 
expenses  incurred  the  market 
administrators  in  providing  such 
services  to  producers  for  whom  the 
services  are  not  provided  by  a 
cooperative  association. 

Currently,  6  cents  per  hundredweight 
is  the  maximum  allowable  deduction  for 
such  services  under  Order  33,  and  5 
cents  is  the  maximum  under  Orders  36 
and  49.  These  maximum  rates  have  been 
effective  under  the  individual  orders  for 
many  years.  For  example,  the  6-cent 
maximum  has  been  provided  in  the  Ohio 
Valley  Older  since  August  1, 1970.  The  5- 
cent  rate  has  been  provided  in  the 
Eastern  Ohio-Western  Pennsylvania 
order  since  July  1, 1968,  and  in  the 
Indiana  order  since  January  1, 1969. 

Milk  Marketing.  Inc.  and  die  Hoosier 
Milk  Marketing  Agency  proposed  that 
the  limits  on  the  rates  of  deduction  be 
raised  to  7  cents  per  hundredweight 
under  the  diree  orders.  These  producer 
organizations  represent  a  substantial 
portion  of  the  milk  supply  pooled  under 
each  of  the  3  orders.  The  producer 
spokesman  testified  diat  the  cost  of 
performing  marketing  services  Tor  dairy 
farmers  has  increased  considerably  over 
the  years.  He  also  testified  that  the 
market  administrators  have  streamlined 
their  operations  to  the  extent  possible 
and  adopted  the  latest  office  and 
laboratory  technology  availaMe  in  an 
attempt  to  provide  the  maximum 
services  to  dairy  farmers  for  the  lowest 
possible  cost.  He  contended  that  the 
extent  to  which  costs  can  be  reduced 
before  affecting  the  program’s 
effectiveness  is  limited. 

In  support  of  theh  proposal, 
proponents  argued  that  the  maximum 
rates  of  deduction  Tor  madceting 
services  provided  under  the  three  orders 
represent  much  smaller  percentages  of 
the  markets'  blend  prices  now  than 
when  the  rates  originally  were  provided. 
Proponent  witness  stated  that  over  the 
years  the  market  administrators  have 
expanded  their  marketing  services  for 
dairy  farmers  and  that  the  cost  of 
performing  these  functions  has 
increased.  The  witness  testified  that  the 
marketing  service  assessment  proposal 
is  designed  to  complement  the 
cooperatives'  proposal  to  provide 


multiple  component  pricing  plans  for 
these  three  markets.  Since  the  new 
priciirg  plan  will  require  accurate 
measiurement  of  the  butterfat,  protein 
and  somatic  cell  content  of  producer 
milk,  additional  milk  testing  duties  will 
be  imposed  on  the  market 
administrators. 

No  other  interested  party  testified  on 
this  issue  at  the  hearing.  In  briefs,  NFO 
agreed  drat  an  increase  in  the  maximum 
rates  of  deduction  for  marketing 
services  would  be  needed  with  the 
implementation  of  component  pricing 
plans  under  tibese  three  orders. 

Opposition  to  the  proposed  increase 
in  the  maximum  allowable  marketing 
service  assessment  was  expressed  in  a 
brief  filed  on  behalf  cl  the  Oaiiy 
Industry  Association  of  Western 
Pennsylvania.  The  brief  argued  that  the 
record  fails  to  Justify  rate  increases  of 
up  to  40  percmt  for  marketing  services. 
Counsel  for  the  handlers  stated  that 
proponents  offered  only  vague  and 
nonspecific  reasons  to  si^port  their 
proposal  and  relied  primarily  on  the  fact 
that  the  maximum  rates  had  not  been 
changed  for  several  years  and  that 
inflationaiy  pressures  have  resulted  in 
increased  operating  costs.  The  brief 
argued  that  these  generalities  do  not 
provide  an  adequate  basis  for  uicreasing 
the  rates  and  insisted  diat  if  higher 
maximum  rates  are  Justified,  tl^ 
certainly  would  not  have  to  be  raised  to 
the  7-cent  level  proposed  by  MMI  tmd 
Hoosier. 

The  marketing  service  programs  for 
these  three  orders  are  provided  under 
the  supervision  of  two  market 
administrators.  The  program  for  the 
Ohio  Valley  «nd  Eastern  Ohio-Western 
Pennsylvania  orders  (Orders  33  and  38) 
was,  at  the  time  of  the  hearing, 
conducted  imder  the  auspices  of  the 
market  administrator  who  was 
headquartered  in  Columbus,  Ohio.  The 
orders  are  still  administered  by  a  single 
market  administrator.  Since  1987, 
Balance  Sheets  and  Income  and 
Expense  Statements  for  the  Marketing 
Service  Fimd  for  these  two  markets 
have  been  published  annually  on  a 
combined  basis  for  nonmember 
prodUicers  and  other  interested  parties. 
Since  the  market  administrator  provides 
essentially  the  same  marketing  service 
program  for  producers  under  both 
orders,  the  rate  of  deduction  to  cover 
such  services  under  Orders  33  and  36 
has  been  maintained  at  the  S-cent 
maximinn  level  provided  in  Order  36. 

Similarly,  the  marketing  service 
program  for  the  Qncago  Regional  and 
Indiana  orders  (Orders  30  40)  is 

operated  under  the  Jurisdiction  of  the 
market  administrator  who  is  located  in 


Glen  EUyn,  Ulinois.  Since  1087,  Balance 
Sheets  and  Income  and  Expense 
Statements  for  the  Marketing  Service 
Fund  showing  ctunbined  activities  for 
these  two  markets  have  been  reported 
annually  to  nonmember  producers  and 
other  interested  parties.  Similar  services 
ate  provided  by  the  market 
adkninistrator  tor  noranember  dairy 
farmers  suppljdng  both  markets  arid  5 
cents  per  hundredweight,  which  is  the 
maximum  provided  un^r  both  orders, 
has  been  deducted  from  payments  to 
dairy  fanners  to  cover  the  expenses 
associated  with  providing 
services. 

Record  data  for  Orders  33  ami  36 
show  that  for  the  3war8  of  198S-1989  the 
marketing  service  program  expenses 
exceeded  the  amotmt  deduced  from 
producer  paymmits  for  such  services  by 
a  net  amount  of  almost  $127XXX).  They 
also  indicate  that  expenses  exceeded 
deductions  in  4  of  the  9  years  and  that 
most  of  the  income  ^rortfaU,  $824)00, 
was  accounted  for  in  1969.  Marketii^ 
service  expenses  in  tiiese  two  markets 
for  die  S-year  period  averaged  5.1  cents 
per  hundredw^g^t  of  nonmember  milk 
pooled.  For  1985-80,  expenses 
represented  5.0, 4.9,  S.l,  5.1  and  5.4  cents 
per  hundredweight  respectively  of  such 
producer  milk. 

Record  data  for  Orders  36  and  49 
show  that  the  expenses  incarred  by  the 
market  administrator  in  providing 
marketing  services  for  nonmember  dairy 
farmers  in  these  two  markets  for  tiie  3- 
year  period  of  1987-89  exceeded  the 
amount  deducted  from  producer 
payments  to  cover  such  expenses  by 
almost  $10,000.  Ibe  3-year  net  figure, 
however,  does  not  demonstrate  the 
seriousness  of  the  income  shortfall 
because  in  1989  expenses  exceeded  the 
amount  deducted  by  more  tiian  $38,000. 
The  data  also  show  that  die  marketing 
service  program  expenses  in  these  two 
markets  for  the  3-year  period  averaged 
5.1  cents  per  hundredweight  of 
nonmember  milk  pooled.  For  the  years 
of  1987-89,  expenses  represented  4.8, 4.8 
and  5.7  cents  per  hundredweight, 
respectively,  of  such  producer  milk. 

It  is  evident  &om  t^  foregoing  that 
the  5-cent  deductions  from  producer 
payments  for  marketing  services  m 
these  3  markets  have  bwn  inadequate  to 
cover  the  expenses  incurred  in  the 
performance  of  such  duties  by  the 
market  administrators.  It  also  shows 
that  the  financial  situations  are 
becoming  progressively  worse  each 
year.  In  addition,  the  multiple 
component  pricing  plan  adopted  in  this 
decision  is  going  to  require  additional 
testing  activities.  Sincse  not  all  handlers 
are  equipped  to  make  all  of  the 
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determinations  that  will  be  required 
under  the  amended  order,  many  of  these 
extra  duties  will  have  to  be  performed 
by  the  market  administrators 
responsible  for  the  administration  of 
these  three  orders. 

The  7-cent  maximum  rate  of  deduction 
for  marketing  services  proposed  by  MMI 
and  Hoosier  should  be  provided  in  the 
three  orders  involved  in  this  proceeding. 
These  higher  rates  should  give  the 
market  administrators  the  necessary 
flexibility  to  conduct  effective  marketing 
service  programs,  including  any 
additional  duties  relating  to  the 
implementation  and  administration  of 
the  new  pricing  program  that  will  be 
incorporated  in  the  three  orders. 

Provision  of  a  7-cent  maximum  rate 
does  not  mean  that  the  7-cent  rate  will 
become  effective  automatically. 
Maximum  rather  than  fixed  rates  of 
deduction  are  specified  in  the  orders 
because  the  relationship  between 
income  and  expenses  for  these  funds  is 
subject  to  many  variables.  Changes  in 
the  pounds  of  nonmember  milk 
marketed  and  the  rate  assessed  on  these 
marfcetings  increase  or  decrease  the 
income  of  the  marketing  services  funds 
while  changes  in  order  requirements  and 
the  expenses  of  providing  marketing 
services  result  in  changes  in  total 
outlays.  Because  of  such  variations,  an 
increase  in  maximum  allowable 
assessments  will  give  the  market 
administrators  the  discretionary 
authority  to  set  the  rates  of  deduction 
for  marketing  services  at  levels 
necessary  to  cover  the  expense  of 
providing  marketing  services.  If  the 
market  administrators  decide  that  rates 
below  the  upper  limits  adopted  in  the 
amended  orders  will  provide  sufficient 
funding  to  conduct  an  adequate  program 
for  nonmember  producers  they  may  use 
their  discretionary  authority  to  do  so. 

10.  Conforming  changes.  The 
provisions  specifying  reporting 
requirements  and  the  computation  of 
handlers’  obligations  to  the  pool  and  to 
producers  have  been  changed  as  needed 
to  assure  that  the  multiple  component 
pricing  plan  adopted  herein  will  be 
practicable.  In  addition,  the  current 
requirement  under  both  the  Ohio  Valley 
and  Eastern  Ohio-Western  Pennsylvania 
milk  orders  that  handlers  report  each 
producer’s  days  of  production  is 
removed  in  the  accompanying  order 
language  changes. 

Neither  of  these  orders  contains  a 
base  plan  or  any  other  provisions  that 
would  necessitate  such  a  reporting 
requirement. 

'The  proposed  amendments  to  order 
language  included  with  this 
recommended  decision  are  based  on  the 
proposed  amended  order  language 


published  for  these  three  orders  with  the 
recommended  decision  for  the  1990 
national  hearing  for  all  orders,  issued  in 
late  1991.  If  some  or  all  of  the  proposed 
amendments  resulting  from  the  national 
proceeding  are  not  adopted,  the 
proposed  amendments  included  with 
this  decision  will  be  modified 
accordingly. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  'These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Ohio  Valley, 
Eastern  Ohio-Western  Pennsylvania  and 
Indiana  orders  were  first  issued  and 
when  they  were  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  ’The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  ^e 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specific  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest; 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same  manner 
as,  and  will  be  applicable  only  to 
persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held;  and 


(d)  It  is  hereby  found  that  the 
necessary  expense  of  the  market 
administrator  of  the  Eastern  Ohio- 
Western  Pennsylvania  order  for  the 
maintenance  and  functioning  of  that 
agency  will  require  the  payment  by  each 
handler,  as  his  prorata  share  of  such 
expense,  4  cents  per  hundredweight  or 
such  lesser  amount  as  the  Secretary  may 
prescribe,  with  respect  to  milk  specified 
in  S  1036.85  of  the  aforesaid  tentative 
marketing  agreement  and  the  order 
regulating  the  handling  of  milk  in  the 
Eastern  Ohio-Western  Pennsylvania 
Federal  milk  order  as  proposed  to  be 
amended. 

Recommended  Marketing  Agreement 
and  Order  Amending  the  Orders 

The  recommended  marketing 
agreements  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  orders,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  orders,  as  amended, 
regulating  the  handling  of  milk  in  the 
Ohio  Valley,  Eastern  Ohio-Western 
Pennsylvania  and  Indiana  marketing 
areas  is  recommended  as  the  detailed 
and  appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Parts  1033, 1036 
and  1049 

Milk  marketing  orders. 

1.  The  authority  citation  for  7  CFR 
Parts  1033, 1036  and  1049  continues  to 
read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

PART  1033— MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

Part  1033  as  proposed  to  be  amended 
at  56  FR  59031,  Nov.  22, 1991,  would  be 
further  amended  as  follows: 

1,  Section  1033.7  is  amended  by 
revising  the  introductory  language  of 
paragraph  (b),  redesignating  paragraphs 
(b)(2)  and  (b)(3)  as  paragraphs  (b)(3)  and 
(b)(4),  adding  a  new  paragraph  (b)(2); 
and  changing  the  words  “50  percent”  in 
the  introductory  text  of  paragraph  (c) 
and  in  paragraph  (c)(2)  to  “35  percent”; 
to  read  as  follows: 

§  1033.7  Pool  plant. 
***** 

(b)  A  supply  plant  from  which  35 
percent  or  more  during  the  months  of 
January  through  November,  and  30 
percent  in  December,  of  the  receipts  at 
such  plant  from  producers  (including 
producer  milk  diverted  from  the  plant 
but  excluding  milk  diverted  to  such 


Federal  Register  /  Vol.  57,  No.  157  /  Thursday,  August  13,  1992  /  Proposed  Rules 


36563 


plant)  and  from  handlers  described  in 
§  1033.9(c)  is  delivered  by  transfer  or 
diversion  as  fluid  milk  products  except 
filled  milk,  to  pool  distributing  plants 
qualified  pursuant  to  paragraph  (a)  of 
this  section,  subject  to  the  following 
conditions: 

«  *  *  «  • 

(2)  Shipments  to  be  used  in 
determining  qualifying  percentages  shall 
be  milk  transferred  or  diverted  and 
physically  received  by  distributing  pool 
plants,  less  any  transfers  or  diversions 
of  bulk  fluid  milk  products  from  such 
distributing  pool  plants; 

2.  In  §  1033.13,  paragraphs  (e)(2), 

(e)(3),  and  (f)  are  revised  to  read  as 
follows: 

§  1033.13  Producer  milk. 
***** 

(e)  *  *  * 

(2)  The  operator  of  a  pool  plant  may 
divert  the  milk  of  any  producer  that  is 
not  imder  the  control  of  a  cooperative 
association  that  diverts  milk  during  the 
month  pursuant  to  paragraph  (e)(3)  of 
this  section.  The  operator  of  such  plant 
may  divert  a  total  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 
January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  physically  received  at  or 
diverted  from  such  pool  plant  during  the 
month; 

(3)  A  cooperative  association  may 
divert  an  aggregate  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 
January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  that  the  cooperative 
association  caused  to  be  physically 
received  at  or  diverted  from  pool  plants 
during  the  month;  and 
***** 


the  preceding  months  of  September 
through  February. 

3.  Section  1033.30  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a)(3)(ii), 

(a)(4),  and  (b)  to  read  as  follows: 

§  1033.30  Reports  of  receipts  and 
utilization. 

*  *  *  *  * 

(a)  *  *  * 

(1)  *  *  * 

(i)  Producer  milk,  showing  in  the  case 
of  milk  received  directly  from  each 
producer  the  pounds  of  milk,  and  the 
butterfat  and  milk  protein  contained  in 
the  milk; 

***** 

(3)  *  *  * 

(ii)  Transfers  and  diversions  to  other 
plants,  and  the  butterfat  and  milk 
protein  content  of  such  milk; 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat  and  milk  protein  as 
the  market  administrator  may  prescribe; 

(b)  Each  cooperative  association  shall 
report: 

(1)  The  quantities  of  skim  milk, 
butterfat  and  milk  protein  contained  in 
milk  from  producers  for  which  it  is  the 
handler  pursuant  to  §  1033.9  (b)  or  (c), 
showing: 

(1)  The  quantity  of  milk  delivered  to 
each  plant;  and 

(ii)  For  each  producer  the  pounds  of 
milk,  butterfat  and  milk  protein  tests, 
the  somatic  cell  count,  and  the  number 
of  days  of  production  involved; 

(2)  The  utilization  of  all  skim  milk  and 
butterfat  required  to  be  reported 
pursuant  to  paragraph  (b)(1)  of  this 
section,  except  that  contained  in 
producer  milk  described  in  1 1033.13(b); 
and 

(3)  Such  other  information  with 
respect  to  its  receipts  and  utilization  of 
skim  milk,  butterfat  and  protein  as  the 
market  administrator  may  prescribe; 
and 

***** 

4.  Section  1033.31  is  amended  by 
revising  paragraph  (a)(2),  the  second  ‘ 
sentence  of  paragraph  (b),  and 
paragraph  (c),  to  read  as  follows: 

§  1033.31  Payroll  reports. 

(a)  *  *  * 

(2)  The  total  pounds  of  milk  and,  with 
respect  to  Hnal  payments,  the  average 
butterfat  and  protein  content  and 
somatic  cell  count  of  the  milk  for  which 
payment  is  being  made; 

(b)  *  *  *  Such  payroll  shall  report  for 
each  dairy  farmer  who  would  have  been 
a  producer  if  the  plant  had  been  fully 
regulated  in  the  same  manner  as 
prescribed  for  reports  required  by 
paragraph  (a)  of  this  section. 


(c)  On  or  before  the  22nd  day  after  the 
end  of  the  month,  each  cooperative 
association  with  respect  to  the  milk  of 
producers  shall  submit  to  the  market 
administrator  the  association's 
completed  producer  payroll  which  shall 
list  the  pounds  of  milk  received,  the 
average  butterfat  and  milk  protein 
content  thereof,  the  somatic  cell  count  of 
the  milk,  and  the  rate  and  net  amount  of 
the  payment  made  to  such  dairy  farmer, 
together  with  the  amount  and  nature  of 
any  deductions  involved. 

5.  Section  1033.32  is  amended  by 
revising  paragraphs  (e)(2),  (e)(4)  and 
(e)(5),  and  paragraph  (f)  to  read  as 
follows: 

§  1033.32  Other  reports. 
***** 

(e)  *  *  * 

(2)  The  total  poimds  of  producer  milk 
received  from  such  producer,  its  average 
butterfat  and  milk  protein  content,  and 
its  somatic  cell  content; 

***** 

(4)  The  total  pounds  of  skim  milk, 
butterfat  and  milk  protein  received  from 
a  handler  described  in  §  1033.9(c);  and 

(5)  The  total  pounds  of  skim  milk, 
butterfat  and  protein  in  bulk  fluid  milk 
products  received  from  a  pool  plant 
operated  by  a  cooperative  association. 

(f)  On  or  before  the  second  day  prior 
to  the  reporting  dates  specified  in 
paragraphs  (c)  and  (e)  of  this  section, 
each  cooperative  association  that 
operates  a  pool  plant  fi'om  which  bulk 
fluid  milk  products  were  transferred  or 
diverted  to  another  pool  plant  within  the 
time  periods  described  in  paragraphs  (c) 
and  (e)  of  this  section  shall  report  to 
each  such  pool  plant  operator  and  the 
market  administrator  the  name  and 
location  of  each  transferor-plant  and  the 
total  pounds,  butterfat  and  milk  protein 
included  in  the  bulk  fluid  milk  products 
transferred  or  diverted  from  each  such 
plant. 

***** 

6.  Section  1033.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

§  1033.41  Shrinkage. 
***** 

(c)  *  *  *  If  the  operator  of  the  plant 
to  which  the  milk  is  delivered  purchases 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm,  with  protein  and  butterfat  tests 
and  somatic  cell  counts  determined  from 
farm  bulk  tank  samples,  the  applicable 
percentage  for  the  cooperative 
association  shall  be  zero. 

7.  Section  1033.43  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


(f)  Milk  diverted  pursuant  to 
para^aph  (d)  or  (e)  of  this  section  shall 
be  priced  at  the  location  of  the  plant 
where  it  is  received,  except  that  for  the 
months  of  March  through  August  the 
uniform  price  applicable  to  milk  of 
producers  located  within  the  State  of 
Ohio  or  the  Michigan  coimties  of 
Hillsdale,  Lenawee,  Monroe,  Jackson 
and  Washtenaw  that  is  diverted  to  a 
plant  located  outside  the  marketing  area 
and  outside  the  State  of  Ohio  shall  not 
be  adjusted  downward  below  the 
imiform  price  for  the  month  applicable 
at  the  location  of  the  producer’s  farm. 
Provided,  That  65  percent  or  more  of 
such  producer's  milk  is  delivered  to  a 
plant  or  plants  at  which  the  same  or  a 
higher  uniform  price  is  applicable  during 
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§  1033.43  General  classification  rules. 
***** 

(d)  Bulk  fluid  milk  products 
transferred  or  divert^  from  a  pool  plant 
operated  by  a  cooperative  association  to 
another  pool  plant  shall  be  classified  in 
accordance  with  the  rules  set  forth  in 
§  1033.42(a]  and  the  value  thereof  shall 
be  used  to  compute  the  receiving 
handler's  pool  obligation  for  such  milk 
pursuant  to  §  1033.60  (a),  (b},  (h),  (i).  and 

(j). 

8.  Section  1033.50  is  amended  by 
changing  the  section  heading,  revising 
the  intn^uctory  language,  and  adding 
new  paragraphs  (d),  (e),  and  (f),  to  read 
as  follows: 

§  1033.50  Class  and  component  prices. 

Subject  to  the  provisions  of  §  1033.52, 
the  class  and  component  prices  for  the 
month,  per  hundr^weight  or  per  pound, 
shall  be  as  follows: 

****** 

(d)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  the  total  of: 

(1)  The  skim  milk  price  per 
hundredweight  for  the  month,  computed 
pursuant  to  paragraph  (f)  of  this  section, 
divided  by  100;  and 

(2)  The  butterfat  differential  for  the 
month,  computed  pursuant  to  §  1033.73 
multiplied  by  10. 

(e)  Milk  protein  price.  The  price  per 
pound  for  milk  protein  shall  be 
computed  by  subtracting  from  the  Class 
III  price  the  butterfat  price  multiplied  by 
3.5,  and  dividing  the  result  by  the 
average  protein  content  of  the  milk  on 
which  the  basic  formula  price  is  based 
for  the  previous  month  as  reported  by 
the  Department  and  adjusted  for  the 
current  month  by  the  Dairy  Division, 
and  roimding  the  result  to  the  nearest 
whole  cent. 

(f)  Skim  milk  price.  The  skim  milk  ■ 
price  per  hundredweight  shall  be 
computed  by  subtracting  from  the  Class 
III  price  the  butterfat  differential 
computed  pursuant  to  §  1033.73  times  35, 
and  rounding  the  result  to  the  nearest 
whole  cent. 

9.  Section  1033.53  is  revised  to  read  as 
follows: 

§  1033.53  Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  on  or  before: 

(a)  The  fifth  day  of  each  month: 

(1)  Hie  Class  I  price  for  the  following 
month; 

(2)  The  Class  III  price  for  the 
preceding  month; 

(3)  The  butterfat  differential  for  the 
preceding  month; 

(4)  The  butterfat  price,  the  milk 
protein  price,  and  the  skim  milk  price 


computed  pursuant  to  $  1033.50(d),  (e) 
and  (f)  for  the  preceding  month;  and 

(5)  Hie  monthly  average  price  for  40- 
pound  blocks  of  cheese  at  the  National 
Cheese  Exchange  (Green  Bay, 

Wisconsin)  for  the  preceding  month. 

(b)  The  15th  day  of  each  month,  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  §  1033.50(b). 

10.  The  heading  before  §  1033.60  is 
revised  to  read:  “Differential  Pool  and 
Handler  Obligations." 

11.  Section  1033.60  is  revised  to  read 
as  follows: 

§  1033.60  Computation  of  handlers' 
obligations  to  pool. 

The  market  administrator  shall 
compute  each  month  for  each  handler 
defined  in  §  1033.9(a)  with  respect  to 
each  of  such  handler's  pool  plants,  and 
for  each  handler  defin^  in  1 1033.9  (b) 
and  (c),  an  obligation  to  die  pool  . 
computed  by  adding  the  following 
values: 

(a)  The  pounds  of  producer  milk  in 
Class  I  as  determined  pursuant  to 

§  1033.44,  and  the  pounds  of  bulk  fluid 
milk  products  received  from  a  pool  plant 
operated  by  a  cooperative  association 
pursuant  to  §  1033.43(d)  in  Class  1.  both 
multiplied  by  the  difference  between  the 
Class  I  price  (adjusted  pursuant  to 
§  1033.52)  and  the  Class  III  price; 

(b)  The  pounds  of  producer  milk  in 
Class  II  as  determined  pursuant  to 

§  1033.44,  and  the  pounds  of  bulk  fluid 
milk  products  received  from  a  pool  plant 
operated  by  a  cooperative  association 
pursuant  to  $  1033.43(d)  in  Class  II,  both 
multiplied  by  the  difference  between  the 
Class  II  price  and  the  Class  111  price; 

(c)  Hie  valpe  of  the  product  pounds, 
skim  milk,  and  butterfat  in  overage 
assigned  to  each  class  pursuant  to 

§  1033.44(a)(14)  and  the  value  of  the 
correspondiing  protein  pounds 
associated  with  the  skim  milk 
subtracted  from  Class  II  and  Class  III 
pursuant  to  §  1033.44(a)(14),  by 
multiplying  the  skim  miUc  pounds  so 
assign^  by  the  percentage  of  protein  in 
the  handler's  receipts  of  producer  skim 
milk  during  the  month,  as  follows: 

(1)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §  1033.44  (a)(l 4)  and  the 
corresponding  step  of  §  1033.44(b), 
multiplied  by  the  difference  between  the 
Class  I  price  adjusted  for  location  and 
the  Class  III  price,  plus  the 
hundredweight  of  skim  milk  subtracted 
from  Class  I  pursuant  to  §  1033.44(a)(14) 
multiplied  by  the  skim  milk  price,  plus 
the  butterfat  pounds  of  overage 
subtracted  from  Class  I  pursuant  to 
§  1033.44(b)  multiplied  by  the  butterfat 
price: 


(2)  Hie  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  II 
pursuant  to  §  1033.44(a)(14)  and  the 
corresponding  step  of  $  1033.44(b) 
multiplied  by  the  difference  between  the 
Class  II  price  and  the  Class  III  price, 
plus  the  protein  pounds  in  skim  milk 
subtracted  from  Class  II  pursuant  to 

§  1033.44(a)(14)  multiplied  by  the  protein 
price,  plus  the  butterfat  pounds  of 
overage  subtracted  from  Class  II 
pursuant  to  $  1033.44(b)  multiplied  by 
the  butterfat  price; 

(3)  Hie  protein  pounds  in  skim  milk 
overage  subtracted  from  Class  III 
pursuant  to  §  1033.44(a)(14)  multiplied 
by  the  protein  price,  plus  the  butterfat 
pounds  of  overage  subtracted  from 
Class  III  pursuant  to  §  1033.44(b) 
multiplied  by  the  butterfat  price: 

(d)  Hie  value  of  the  product  pounds, 
skim  milk,  and  butterfat  subtracted  from 
Class  I  or  Class  II  pursuant  to 

§  1033.44(a)(9)  and  the  corresponding 
step  of  S  1033.44(b),  and  the  value  of  the 
protein  pounds  associated  with  the  skim 
milk  subtracted  from  Class  II  pursuant 
to  §  1033.44(a)(9),  computed  by 
multiplying  the  skim  milk  pounds  so 
subtracted  by  the  percentage  of  protein 
in  the  handler's  receipts  of  producer 
skim  milk  during  the  previous  month,  as 
follows: 

(1)  Hie  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  S  1033.44(a)(9)  and 
the  corresponding  step  of  §  1033.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month’s  Class  I- 
Class  III  price  difference  and  the  current 
month’s  skim  milk  and  butterfat  prices, 
less  the  Class  III  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices: 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  II  pursuant  to  §  1033.44(a)(9)  and 
the  corresponding  step  of  §  1033.44(b)  at 
the  current  month’s  Class  Il-Class  III 
price  difference  and  the  current  month’s 
protein  and  butterfat  prices,  less  the 
Class  III  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices; 

(e)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  S  1033.44(a)(7)  (i) 
through  (iv),  and  the  corresponding  step 
of  §  1033.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant,  applicable  at  the  location  of 
the  pool  plant  at  the  current  month’s 
Class  I-Class  III  price  difference; 

(f)  Hie  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  S  1033.44(a)(7)  (v) 
and  (vi)  and  the  corresponding  step  of 

§  1033.44(b)  applicable  at  the  location  of 
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the  transferor-plant  at  the  current 
month’s  Class  I-Class  III  price 
difference; 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1033.44(a)[ll)  and 
the  corresponding  step  of  §  1033.44(b), 
excluding  such  hundredweight  in 
receipts  of  bulk  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  of  to  such  plant  by  handlers 
fully  regulated  by  any  Federal  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  at 
the  current  month’s  Class  I-Class  III 
price  difference. 

(h)  The  pounds  of  skim  milk  in  Class  I 
producer  milk,  as  determined  pursuant 
to  §  1033.44,  and  the  pounds  of  skim 
milk  in  Class  I  bulk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association  pursuant  to 

§  1033.43(d],  both  multiplied  by  the  skim 
milk  price  for  the  month  computed 
pursuant  to  §  1033.50(f). 

(i)  The  poimds  of  protein  in  skim  milk 
in  Class  II  and  Class  III,  computed  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  producer  skim 
milk  during  the  month  for  each  report 
filed,  separately,  and  the  pounds  of 
protein  in  Class  II  and  Class  III  skim 
milk  in  bulk  fluid  milk  products  received 
from  a  pool  plant  operated  by  a 
cooperative  association  pursuant  to 

§  1033.43(d),  both  multiplied  by  the 
protein  price  for  the  month  computed 
pursuant  to  §  1033.50(e). 

(j)  The  pounds  of  butterfat  in  all  three 
classes  as  determined  pursuant  to 

§  1033.44,  and  the  pounds  of  butterfat  in 
bulk  fluid  milk  products  received  from  a 
pool  plant  operated  by  a  cooperative 
association  pursuant  to  §  1033.43(d), 
both  multiplied  by  the  butterfat  price  for 
the  month  computed  pursuant  to 
§  1033.50(d). 

(k)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(l)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 


reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  under  1 1033.76(c). 

12.  Section  1033.61  is  revised  to  read 
as  follows: 

§  1033.61  Computation  of  weighted 
average  differential  value. 

For  each  month  the  market 
administrator  shall  compute  the 
weighted  average  differential  value  for 
milk  received  from  all  producers  as 
follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1033.60, 
paragraphs  (a)  through  (g)  and  (k)  and 
(1),  for  all  handlers  who  made  reports 
pursuant  to  §  1033.30  and  who  made 
payments  pursuant  to  §  1033.71  for  the 
preceding  month; 

(b)  Add  an  amoimt  equal  to  the  total 
value  of  the  minus  location  adjustitients 
computed  pursuant  to  §  1033.74(a); 

(c)  Subtract  an  amount  equal  to  the 
total  value  of  the  plus  location 
differentials  computed  pursuant  to 

§  1033.74(a); 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  the  unobligated  balance  in 
the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1033.60(g). 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  "Weighted 
Average  Differential  Price"; 

13.-17.  New  §§  1033.62  through  1033.66 
are  added  under  the  revised  heading 
“Differential  Pool  and  Handler  ‘ 
Obligations”  to  read  as  follows: 

§  1033.62  Computation  of  producer 
protein  price. 

For  each  month  the  market 
administrator  shall  compute  the 
producer  protein  price  to  be  paid  to  all 
producers  for  the  pounds  of  protein  in 
their  milk,  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1033.60, 
paragraphs  (h)  and  (i),  for  all  handlers 
who  made  reports  pursuant  to  §  1033.30 
and  who  made  payments  pursuant  to 

§  1033.71  for  the  preceding  month; 

(b)  Divide  the  resulting  amount  by  the 
total  pounds  of  protein  in  producer  milk; 
and 

(c)  Round  to  the  nearest  whole  cent. 
The  result  is  the  "Producer  protein 
price." 


§  1033.63  Uniform  price. 

A  uniform  price  for  producer  milk 
containing  3.5  percent  butterfat  shall  be 
computed  by  adding  the  weighted 
average  differential  price  determined 
pursuant  to  §  1033.61  to  the  basic 
formula  price  for  the  month. 

§  1033.64  Announcement  of  weighted 
average  differential  price,  producer  protein 
price,  and  uniform  price. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  12th 
day  after  the  end  of  the  month  the 
weighted  average  differential  price 
computed  pursuant  to  §  1033.61,  the 
producer  protein  price  computed 
pursuant  to  §  1033.62,  and  the  uniform 
price  computed  pursuant  to  S  1033.63(a). 

§  1033.65  Value  of  producer  milk. 

The  value  of  producer  milk  shall  be 
the  sum  of: 

(a)  The  weighted  average  differential 
price  computed  pursuant  to  S  1033.61 
and  adjusted  pursuant  to  §  1033.74, 
multiplied  by  the  total  hundredweight  of 
producer  milk  received  from  the 
producer, 

(b)  The  producer  protein  price 
computed  pursuant  to  §  1033.62  and 
adjusted  pursuant  to  §  1033.66, 
multiplied  by  the  total  milk  protein 
contained  in  the  producer  milk  received 
from  the  producer;  and 

(c)  The  butterfat  price  computed 
pursuant  to  §  1033.50(d)  multiplied  by 
the  total  butterfat  contained  in  the 
producer  milk  received  from  the 
producer. 

§  1033.66  Computation  of  somatic  cell 
adjustment 

(а)  For  milk  having  a  monthly  average 
somatic  cell  count  of  500,000  or  above  or 
a  monthly  average  somatic  cell  count  of 
less  than  400,000,  the  producer  protein 
price  shall  be  adjusted  as  follows: 

(1)  For  a  monthly  average  somatic  cell 
count  less  than  100,000,  the  result  of  the 
cheese  price  times  .09375; 

(2)  For  a  monthly  average  somatic  cell 
count  greater  than  100,000  but  less  than 
200,000,  the  result  of  the  cheese  price 
times  ,06250; 

(3)  For  a  monthly  average  somatic  cell 
count  greater  than  200,000  but  less  than 
300,000,  the  result  of  the  cheese  price 
times  .03125; 

(4)  For  a  monthly  average  somatic  cell 
count  greater  than  300,000  but  less  than 
400,000,  the  result  of  the  cheese  price 
times  .01562; 

(5)  For  a  monthly  average  somatic  cell 
count  greater  than  500,000  but  less  than 
600,000,  the  result  of  the  cheese  price 
times  —.01562; 

(б)  For  a  monthly  average  somatic  cell 
count  greater  than  600,000  but  less  than 
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700,000,  the  result  of  the  cheese  price 
times  —.03125; 

(7)  For  a  monthly  average  somatic  cell 
count  greater  than  700,000  but  less  than 
800,000,  the  result  of  the  cheese  price 
times  —.04668; 

(8)  For  a  monthly  average  somatic  cell 
count  greater  than  800,000  but  less  than 
900,000,  the  result  of  the  cheese  price 
times  —.06250; 

(9)  For  a  monthly  average  somatic  cell 
count  greater  than  600,000,  the  result  of 
the  cheese  price  times  —  i)9375; 

(10)  If  a  handler  has  not  determined  a 
monthly  average  somatic  cell  count,  it 
will  be  determined  by  the  market 
administrator. 

(b)  For  purposes  of  this  section,  the 
cheese  price  shall  be  the  average  price 
for  the  month  of  40-pound  blocl^  of 
cheese  at  the  National  Cheese  Exchange 
at  Green  Bay,  WI,  as  reported  monthly 
by  the  Dairy  Division,  Agricultural 
Marketing  Service. 

18.  Jn  §  1033.70,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  1033.70  Producf -setttement  fund. 

«  *  •  *  * 

(b)  The  difference  between  the 
amount  added  pursuant  to  $  1033.61(d) 
and  the  amount  resulting  from  the 
subtraction  pursuant  to  S  1033.61(f)  shall 
be  deposited  in.  or  withdrawn  from,  this 
fund,  as  the  case  may  be. 

19.  Section  1033.71  is  amended  by 
revising  the  introductory  language  of 
paragraph  (b)  and  paragraph  (b)(1)  to 
read  as  follows; 

§  1033.71  Payments  to  the  market 
administrator. 

«  *  •  •  * 

(b)  Subject  to  paragraph  (c)  of  this 
section,  each  handler  shall  pay  to  the 
market  administrator  on  or  before  the 
15th  day  after  the  end  of  each  month  the 
value  of  such  handler's  milk  pursuant  to 
§  1033.60(a)  throi^  (1),  plus  or  minus 
the  adjustments  made  pursuant  to 
§  1033.66  to  the  value  of  protein  in 
producer  milk,  and  the  value  of  bulk 
fluid  milk  products  received  from  a  pool 
plant  operated  by  a  cooperative 
association  pursuant  to  §  1033.43(d)  as 
determined  pursuant  to  S  1033.60  (a),  (b), 
(h),  (i)  and  (j).  less: 

(1)  The  amount  obtained  from 
multiplying  the  weighted  average 
differential  price  applicable  at  the 
location  of  thg  plants  from  which  the 
other  source  milk  is  received  (not  to  be 
less  than  zero)  by  the  hundredweight  of 
other  source  milk  for  which  a  value  is 
computed  pursuant  to  S  1033.60(g); 

«  •  *  •  « 

20.  Section  1033.72  is  amended  by 
revising  paragraphs  (b)  and  (dK2)  to 
read  as  follows: 


§  1033.72  Payments  to  producers  and  to 
coopwadva  associations. 

«  *  *  #  • 

(b)  On  or  before  the  17th  day  after  the 
end  of  the  month,  the  market 
administrator  shall  make  payment, 
subject  to  paragraphs  (c)  and  (d)  of  this 
section,  to  each  producer  for  milk 
received  from  such  individual  producer 
and  to  each  co<^rative  association  for 
bulk  fluid  milk  products  delivered  from 
its  pool  plant  to  another  pool  plant 
during  the  month  by  handlers  from 
whom  the  appropriate  payments  have 
been  received  pursuant  to  §  1033.71(b) 
the  amount  determined  pursuant  to 
§  1033.65,  less: 

*  *  •  «  * 

(d)  *  *  • 

(2)  The  total  poimds  and,  with  respect 
to  final  payments,  the  average  butterfat 
and  protein  content  and  somatic  cell 
count  of  the  milk  for  which  payment  is 
being  made; 

*  «  «  •  « 

21.  Section  1033.86  is  amended  by  * 
revising  paragraph  (a)  to  read  as 
follows: 

§  1033.68  Deduction  for  marketing 
services. 

(a)  The  market  administrator,  in 
making  payments  to  each  producer 
pursuant  to  §  1033.72,  shall  deduct  7 
cents  per  hundredweight,  or  such  lesser 
amount  as  the  Secretary  may  prescribe, 
with  respect  to  the  milk  (except  a 
handler's  own  farm  production)  of  such 
producer  for  whom  Ae  marketing 
services  set  forth  in  paragraph  (b)  of  this 
section  are  not  being  performed  by  a 
cooperative  association  as  determined 
by  the  Secretary. 

*  d  «  •  * 


PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  Section  1036.7  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§1036.7  Poolpiant. 
***** 

(b)  A  supply  plant  from  which  not  less 
than  40  percent  during  the  faionths  of 
September,  October  and  November,  not 
less  than  35  percent  during  the  months 
of  january  and  February,  and  hot  less 
than  30  percent  in  all  other  months,  of 
the  total  quantity  of  milk  approved  by  a 
duly  constituted  health  authority  for 
fluid  consumption  that  is  physically 
received  at  such  plant  from  dairy 
farmers  (including  milk  diverted  from 
the  plant  as  producer  milk  pursuant  to 
§  1036.13  but  excluding  milk  received  as 
diverted  milk)  and  handlers  defined  in 


§  1036.9(c)  is  transferred  or  diverted  to 
and  physically  received  in  the  form  of 
fluid  milk  products,  except  filled  milk,  at 
pool  plants  qualified  under  paragraph 
(a)  of  this  section  or  disposed  of  as  route 
disposition  in  the  marketing  area, 
subject  to  the  following  conditions: 

(1)  At  least  one  tank  load  of  Grade  A 
fluid  milk  products  (not  less  than  45,000 
pounds)  must  be  shipped  from  the 
supply  plant  to  a  pool  distributing  plant 
during  one  of  the  months  of  September, 
October  and  November;  and 

(2)  Shipments  to  be  used  in 
determining  qualifying  percentages  shall 
be  milk  transferred  or  diverted  and 
physically  received  by  distributing  pool 
plants,  less  any  transfers  or  diversions 
of  bulk  fluid  milk  products  from  such 
distributing  pool  plants. 

2.  Section  1036.13  is  amended  by 
changing  the  reference  *‘(e),  (f)  and  (g)" 
in  paragraphs  (a)(3)  and  (b)  to  "(e)  and 
(f)",  revising  paragraphs  (e),  (f)  and  (h) 
to  read  as  follows,  and  removing  and 
reserving  paragraph  (g): 

§  1036.13  Producer  milk. 
***** 

(e)  During  Mardi  through  August, 
subject  to  the  conditions  of  paragraph  (f) 
of  this  section,  the  operator  of  a  pool 
plant  or  a  cooperative  association  may 
divert  the  milk  of  a  producer  without 
limit. 

(f)  Diverted  to  a  nonpool  plant  for  the 
account  of  a  handler  operating  a  pool 
plant  or  for  the  account  of  a  handler 
described  in  5  1036.9(c),  subject  to  the 
following  conditions: 

(1)  The  operator  of  a  pool  plant  may 
divert  the  milk  of  any  producer  that  is 
not  under  the  control  of  a  cooperative 
association  that  diverts  milk  during  the 
month  pursuant  to  paragraph  (f)(2)  of 
this  section.  The  operator  of  such  plant 
may  divert  a  total  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 
January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  physically  received  at  or 
diverted  from  su(^  pool  plant  during  the 
month: 

(2)  A  cooperative  association  may 
divert  an  aggregate  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 
January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  that  the  cooperative 
association  caused  to  be  physically 
received  at  or  diverted  from  pool  plants 
during  the  month; 

(3)  During  each  of  the  months  of 
September  through  November  not  less 
than  one  day's  production  of  a  producer 
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must  be  physically  received  at  a  pool 
plant; 

(4)  Milk  of  a  producer  shall  not  be 
eligible  for  diversion  unless  the  milk  of 
such  producer  has  been  physically 
received  at  least  once  as  producer  milk 
at  a  pool  plant  and  the  dairy  farmer  has 
not  been  pooled  on  another  federal 
order  since  that  time; 

(5)  To  the  extent  that  it  would  result  in 
nonpool  plant  status  for  the  pool  plant 
from  which  diverted,  milk  diverted  for 
the  account  of  a  cooperative  association 
from  the  pool  plant  of  another  handler 
shall  not  be  deemed  to  have  been 
received  at  such  pool  plant  and  shall  not 
be  producer  milk; 

(6)  Any  milk  diverted  in  excess  of  the 
limit  set  forth  in  paragraph  (f)(1)  and 

(f)(Z)  of  this  section  shall  not 
producer  milk.  The  diverting  handler 
shall  designate  the  dairy  fanner 
deliveries  that  shall  not  be  producer 
milk.  If  the  handler  fails  to  do  so, 
producer  milk  status  shall  be  forfeited  . 
with  respect  to  all  milk  diverted  to 
nonpool  plants  by  such  handler,  and 

(7)  Milk  diverted  to  an  other  order 
plant  shall  be  producer  milk  only  if  a 
Class  II  or  Class  III  classification  is 
designated  for  such  milk  pursuant  to  the 
provisions  of  the  other  order  issued 
pursuant  to  the  Act  and  such  milk  is  not 
subject  to  the  pricing  and  pooling 
provisions  of  such  order. 

(g)  [Reserved] 

(h)  Milk  diverted  pursuant  to 
paragraphs  (a)(3),  (a)(4)  and  (b)  of  this 
section  shall  be  deemed  to  have  been 
received  by  the  diverting  handler  at  the 
location  of  the  plant  to  which  diverted. 

3.  Section  10^.30  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a)(3)(ii), 

(a)(4)  and  (b)  to  read  as  follows: 

§  1036.30  Reports  of  receipts  and 
utHIzatfon. 


(a)  *  *  ‘  ‘ 

(1)  *  *  * 

(i)  Producer  milk,  showing  in  the  case 
of  milk  received  directly  horn  each 
producer  the  pounds  of  milk,  and  the 
butterfat  and  milk  protein  contained  in 
the  milk; 

*  •  •  •  • 

(3)  *  •  * 

(ii)  Transfers  and  diversions  to  other 
plants,  and  the  butterfat  and  milk 
protein  content  of  such  milk; 

(4)  Such  other  information  with 
respect  to  the  receipts  and  utilization  of 
skim  milk,  butterfat  and  milk  protein  as 
the  market  administrator  may  prescribe; 

(b)  Each  cooperative  association  shall 
report: 

(1)  The  quantities  of  skim  milk, 
butterfat  and  milk  protein  contained  in 
milk  from  producers  for  which  it  is  the 


handler  piursuant  to  $  1036.9  (b)  or  (c), 
showing: 

(1)  The  quantity  of  milk  delivered  to 
each  plant;  and 

(ii)  For  each  producer  the  pounds  of 
milk,  butterfat  and  milk  protein  tests, 
the  somatic  cell  count,  and  the  number 
of  days  of  production  involved; 

(2)  The  utilization  of  all  skim  milk  and 
butterfat  required  to  be  reported 
pursuant  to  paragraph  (b)(1)  of  this 
section,  except  that  contained  in 
producer  milk  described  in  §  1036.13(b); 
and 

(3)  Such  other  information  with 
respect  to  its  receipts  and  utilization  of 
skim  milk,  butterfat  and  protein  as  the 
market  administrator  may  prescribe; 
and 

•  *  *  •  * 

4.  Section  1036.31  is  amended  by 
revising  paragraph  (a)(2)  and  paragraph 
(b)(3)  to  read  as  follows: 

§  1036.31  Payroll  reports. 

(a)  *  *  * 

(2)  The  total  pounds  of  milk,  and,  with 
respect  to  final  payments,  the  average 
butterfat  and  protein  content  and 
somatic  cell  count  of  the  milk  for  which 
payment  is  being  made; 

*  *  •  *  « 

(b)  *  *  * 

(3)  The  average  butterfat  and  milk 
protein  content,  and  the  somatic  cell 
count,  of  such  milk; 

*  *  «  *  • 

5.  Section  1036.32  is  amended  by 
revising  paragraph  (c)(2)  and  paragraph 
(d)  to  read  as  follows: 

§  1036.32  Other  reports. 
***** 

(c)  *  *  * 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer,  its  average 
butterfat  and  milk  protein  contents,  and 
its  average  somatic  count; 

***** 

(d)  On  or  before  the  second  day  prior 
to  the  reporting  dates  specified  in 
paragraphs  (a)  and  (c)  of  this  section, 
each  cooperative  association  that 
operates  a  pool  plant  finm  which  bulk 
fluid  milk  products  v/ere  transferred  or 
diverted  to  pool  plants  of  other  handlers 
within  the  time  periods  described  in 
paragraphs  (a)  and  (c)  of  this  section 
shall  report  to  each  such  pool  plant 
operator  and  the  maiket  administratcH* 
the  name  and  location  of  the  transferor- 
plant  and  the  total  pounds,  with 
butterfat  and  protein  content,  of  the  bulk 
fluid  milk  products  transferred  or 
diverted  from  the  plant. 
***** 

6.  Section  1036.41as  proposed  to  be 
amended  at  56  FR  590^  Nov.  22, 1991, 


would  be  further  amended  by  revising 
the  second  sentence  of  paragraph  (c)  to 
read  as  follows: 

§1036.41  Shrinkage. 
***** 

(c)  *  *  *  If  the  operator  of  the  plant  to 
which  the  milk  is  delivered  pxirchases 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm,  with  protein  and  butterfat  tests 
and  somatic  cell  counts  determined  from 
farm  bulk  tank  samples,  the  applicable 
percentage  for  the  cooperative 
association  shall  be  zero. 

7.  Section  1036.50  is  amended  by 
changing  the  section  heading,  revising 
the  intr(^uctory  language,  and  adding 
new  paragraphs  (d),  (e)  and  (f),  to  read 
as  follows: 

§  1036.50  Class  and  component  prices. 

Subject  to  the  provisions  of  §  1036.52, 
the  class  and  component  prices  for  the 
month,  per  hundredweight  or  per  pound, 
shall  be  as  follows: 

***** 

(d)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  the  total  of: 

(1)  The  skim  milk  price  per 
hundredweight  for  the  month,  computed 
pursuant  to  paragraph  (f)  of  this  section, 
divided  by  100;  and 

(2)  The  butterfat  differential  for  the 
month,  computed  pursuant  to  §  1036.74 
multiplied  by  10. 

(e)  Milk  protein  price.  The  price  per 
pound  for  milk  protein  shall  be 
computed  by  subtracting  from  the  Class 
III  price  the  butterfat  price  multiplied  by 
3.5,  and  dividing  the  result  by  the 
average  protein  content  of  the  milk  on 
which  the  basic  formula  price  is  based 
for  the  previous  month  as  reported  by 
the  Department  and  adjusted  for  the 
curreqt  month  by  the  Dairy  Division, 
and  rounding  the  result  to  the  nearest 
whole  cent. 

(f)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight  shall  be 
computed  by  subtracting  hrom  the  Class 
III  price  the  butterfat  difierential 
computed  pursuant  to  §  1036.74  times  35, 
and  roiuiding  the  result  to  the  nearest 
whole  cent. 

8.  Section  1036.53  is  revised  to  read  as 
follows: 

§  1036.53  Announcement  of  ciaee  and 
component  pricee. 

The  market  administrator  shall 
annoimce  on  or  before: 

(a)  The  fifth  day  of  each  month: 

(1)  The  Class  I  price  for  the  following 
month; 

(2)  The  Class  III  price  for  the 
preceding  month; 


36568 


Federal  Register  /  Vol.  57,  No.  157  /  Thursday.  August  13.  1992  /  Proposed  Rules 


(3)  The  butterfat  differential  for  the 
preceding  month;  and 

(4)  The  butterfat  price,  the  milk 
protein  price,  and  the  skim  milk  price 
computed  pursuant  to  §  1036.50  (d).  (e). 
and  (f)  for  the  preceding  month. 

(5)  The  monthly  average  price  for  40- 
pound  blocks  of  cheese  at  the  National 
Cheese  Exchange  (Green  Bay. 

Wisconsin]  for  the  preceding  month. 

(b)  The  15th  day  of  each  month,  the 
Class  II  price  for  the  following  month 
computed  pursuant  to  §  1036.50(b). 

9.  The  heading  before  §  1036.60  is 
revised  to  read: 

“Differential  Pool  and  Handler 
Obligations'’ 

10.  Section  1036.60  is  revised  to  read 
as  follows; 

§  1036.60  Computation  of  handlers* 
obligations  to  p^. 

The  market  admmistrator  shall 
compute  each  month  for  each  handler 
defined  in  §  1036.9  (a),  (b).  and  (c).  an 
obligation  to  the  pool  computed  by 
adding  the  following  values; 

(a)  The  pounds  of  producer  milk  in 
Class  I  as  determined  pursuant  to 

§  1036.44  multiplied  by  the  difference 
between  the  Class  I  price  (adjusted 
pursuant  to  §  1036.52)  and  the  Class  III 
price: 

(b)  The  pounds  of  producer  milk  in 
Class  11  as  determined  pursuant  to 

§  1036.44  multiplied  by  the  difference 
between  the  Class  II  price  and  the  Class 
III  price; 

(c)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  in  overage 
assigned  to  each  class  pursuant  to 

§  1036.44(a)(16)  and  the  value  of  the 
corresponding  protein  pounds 
associated  with  the  skim  milk 
subtracted  from  Class  II  and  Class  III 
pursuant  to  §  1036.44(a)(16),  by 
multiplying  the  skim  miUk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  producer  skim 
milk  during  the  month,  as  follows: 

(1)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §  1036.44(a)(16)  and  the 
corresponding  step  of  §  1036.44(b), 
multiplied  by  the  difference  between  the 
Class  I  price  adjusted  for  location  and 
the  Class  III  price,  plus  the 
himdredweight  of  skim  milk  subtracted 
from  Class  I  pursuant  to  §  1036.44(a)(16} 
multiplied  by  the  skim  milk  price,  plus 
the  butterfat  pounds  of  overage 
subtracted  from  Class  I  pursuant  to 

§  1036.44(b)  multiplied  by  the  butterfat 
price; 

(2)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  II 
pursuant  to  §  1036.44(a)(16)  and  the 
corresponding  step  of  §  1036.44(b) 


multiplied  by  the  difference  between  the 
Class  II  price  and  the  Class  111  price, 
plus  the  protein  pounds  in  skim  milk 
subtracted  from  Class  II  pursuant  to 
§  1036.44  (a)  (16)  multiplied  by  the 
protein  price,  plus  the  butterfat  pounds 
of  overage  subtracted  from  Class  II 
pursuant  to  §  1036.44(b)  multiplied  by 
the  butterfat  price: 

(3)  The  protein  pounds  in  skim  milk 
overage  subtracted  from  Class  III 
pursuant  to  §  1036.44(a)(16)  multiplied 
by  the  protein  price,  plus  the  butterfat 
pounds  of  overage  subtracted  from 
Class  III  pursuant  to  §  1036.44(b) 
multiplied  by  the  butterfat  price; 

(d)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  subtracted  from 
Class  I  or  Class  II  pursuant  to 

§  1036.44(a)(9)  and  the  corresponding 
step  of  §  1036.44(b),  and  the  value  of  the 
protein  pounds  associated  with  the  skim 
milk  subtracted  from  Class  II  pursuant 
to  §  1036.44(a)(9),  computed  by 
multiplying  the  skim  milk  pounds  so 
subtracted  by  the  percentage  of  protein 
in  the  handler’s  receipts  of  producer 
skim  milk  during  the  previous  month,  as 
follows: 

(1)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1036.44(a)(9)  and 
the  corresponding  step  of  S  1036.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month’s  Class  I- 
Class  III  price  difference  and  the  current 
month’s  skim  milk  and  butterfat  prices, 
less  the  Class  III  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices: 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  II  pursuant  to  §  1036.44(a)(9)  and 
the  corresponding  step  of  §  1036.44(b]  at 
the  current  month’s  Class  Il-Class  III 
price  difference  and  the  current  month’s 
protein  and  butterfat  prices,  less  the 
Class  III  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices; 

(e)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  S  1036.44(a)(7)  (i) 
through  (iii),  and  the  corresponding  step 
of  §  1036.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant,  applicable  at  the  location  of 
the  pool  plant  at  the  current  month’s 
Class  I-Class  III  price  difference; 

(f)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1036.44(a)(7)  (iv) 
and  (v)  and  the  corresponding  step  of 

§  1036.44(b)  applicable  at  the  location  of 
the  transferor-plant  at  the  current 
month’s  Class  I-Class  III  price 
difference: 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 


Class  I  pursuant  to  §  1036.44(a)(12)  and 
the  corresponding  step  of  §  1036.44(b). 
excluding  such  hundredweight  in 
receipts  of  bulk  fluid  milk  products  from 
an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  of  to  such  plant  by  handlers 
fully  regulated  by  any  Federal  order  is 
classified  and  priced  as  Class  1  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  under  any  order, 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  at 
the  current  month’s  Class  I-Class  III 
price  difference. 

(h)  The  pounds  of  skim  milk  in  Class  I 
producer  milk,  as  determined  pursuant 
to  §  1036.44  multiplied  by  the  skim  milk 
price  for  the  month  computed  pursuant 
to  §  1036.50(f). 

(i)  The  pounds  of  protein  in  skim  milk 
in  Class  II  and  Class  III,  computed  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  producer  skim 
milk  during  the  month  for  each  report 
filed,  separately,  multiplied  by  the 
protein  price  for  the  month  computed 
pursuant  to  §  1036.50(e). 

(j)  The  pounds  of  butterfat  in  all  three 
classes  as  determined  pursuant  to 

§  1036.44  multiplied  by  the  butterfat 
price  for  the  month  computed  pursuant 
to  §  1036.50(d). 

(k)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(l)  Exclude,  for  pricing  purposes  under 
this  section,  receipts  of  nonfluid  milk 
products  that  are  distributed  as  labeled 
reconstituted  milk  for  which  payments 
are  made  to  the  producer-settlement 
fund  of  another  order  imder  §  1036.76(cj. 

11.  Section  1036.61  is  revised  to  read 
as  follows; 

§  1036.61  Computation  of  weighted 
average  differential  value. 

For  each  month  the  market 
administrator  shall  compute  the 
weighted  average  differential  value  for 
milk  received  from  all  producers  as 
follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1036.60, 
paragraphs  (a)  through  (g)  and  (k)  and 
(1),  for  all  handlers  who  made  reports 
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pursuant  to  $  1036.30  and  who  made 
payments  pursuant  to  $  1036.71  for  the 
preceding  month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  minus  location  adjustments 
computed  pursuant  to  $  1036.75(a}: 

(c)  Subtract  an  amount  equal  to  the 
total  value  of  the  plus  location 
dinerentials  computed  pursuant  to 

§  1036.75(a); 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  the  unobligated  balance  in 
the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1036.60(g). 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  "Weighted 
Average  Differential  Price”; 

12.  Section  1036.62  is  revised  to  read 
as  follows: 

§  1036.62  Computation  of  producer 
protein  price. 

For  each  month  the  market 
administrator  shall  compute  the 
producer  protein  price  to  be  paid  to  all 
producers  for  the  pounds  of  protein  in 
their  milk,  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  S  1036.60, 
paragraphs  (h)  aiKl  (i),  for  all  handlers 
who  made  reports  pursuant  to  §  1036.30 
and  who  made  payments  pursuant  to 

§  1036.71  for  the  preceding  month; 

(b)  Divide  the  resulting  amoimt  by  the 
total  pounds  of  protein  in  producer  milk; 
and 

(c)  Round  to  the  nearest  whole  cent. 
The  result  is  the  “Producer  protein 
price.” 

13. -1&  New  SS  1036.63  through  1036.66 
are  added  under  the  revised  heading 
"Differential  Pool  and  Handler 
Obligations”  to  read  as  follows: 

$  1036.63  Uniform  price  and  handlers' 
obllgatlona  for  producer  mltk. 

(a)  A  uniform  price  for  producer  milk 
containing  3.5  percent  butterfat  shall  be 
computed  by  adding  the  weighted 
average  differential  price  determined 
pursuant  to  S  1036.61  to  the  basic 
formula  price  for  the  month. 

(b)  Handler  obligations  to  producers 
and  cooperative  associations  for 
producer  milk  shall  be  determined  in 
accordance  with  the  provisions  of 

S§  1036.65  and  1036.73. 


§  1036.64  Announcement  of  weighted 
average  differential  price,  producer  protein 
price,  and  uniform  price. 

The  maricet  administrator  shall 
announce  publicly  on  or  before  the  13th 
day  after  the  end  of  the  month  the 
weighted  average  differential  price 
computed  pursuant  to  $  1036.61,  the 
producer  protein  price  computed 
pursuant  to  {  1036.62,  and  the  imiform 
price  computed  pursuant  to  §  1036.63(a). 

§  1036.65  Value  of  producer  mHk. 

The  value  of  producer  milk  shall  be 
the  sum  of: 

(a)  The  weighted  average  differential 
price  computed  pursuant  to  §  1036.61 
and  adjusted  pursuant  to  §  1036.75, 
multiplied  by  the  total  hundredweight  of 
producer  milk  received  from  the 
producer; 

(b)  The  producer  protein  price 
computed  pursuant  to  §  1036.62  and 
adjusted  pursuant  to  §  1036.66, 
multiplied  by  the  total  milk  protein 
contained  in  the  producer  milk  received 
from  the  producer,  and 

(c)  The  butterfat  price  computed 
pursuant  to  S  1036.50(d)  multiplied  by 
the  total  butterfat  contained  in  the 
producer  milk  received  from  the 
producer.  ' 

§  1036.66  Computation  of  somatic  cell 
adiustmant 

(а)  For  milk  having  a  monthly  average 
somatic  cell  count  of  500,000  or  above  or 
a  monthly  average  somatic  cell  count  of 
less  than  400,000,  the  producer  protein 
price  shall  be  adjusted  as  follows: 

(1)  For  a  monthly  average  somatic  cell 
count  less  than  100,000,  the  result  of  the 
cheese  price  times  .09375; 

(2)  For  a  monthly  average  somatic  ceil 
count  greater  than  100,000  but  less  than 
200,000,  the  result  of  the  cheese  price 
times  .06250; 

(3)  For  a  monthly  average  somatic  cell 
count  greater  than  200,000  but  less  than 
300,000,  the  result  of  the  cheese  price 
times  .03125; 

(4)  For  a  monthly  average  somatic  cell 
count  greater  than  300,000  but  less  than 
400,000,  the  result  of  the  cheese  price 
times  .01562; 

(5)  For  a  monthly  average  somatic  cell 
count  greater  than  500,000  but  less  than 
600,000,  the  result  of  the  cheese  price 
times  —.01562; 

(б)  For  a  monthly  average  somatic  cell 
count  greater  than  600,000  but  less  than 
700,000,  the  result  of  the  cheese  price 
times  —.03125; 

(7)  For  a  monthly  average  somatic  cell 
count  greater  than  700,000  but  less  than 
800,000,  the  result  of  the  cheese  price 
times  —.04688; 

(8)  For  a  monthly  average  somatic  cell 
count  greater  than  800,000  but  less  than 


900,000,  the  result  of  the  cheese  price 
times  —.06250; 

(9)  For  a  monthly  average  somatic  cell 
count  greater  than  900,000,  the  result  of 
the  cheese  price  times  —  .09375; 

(10)  If  a  handler  has  not  determined  a 
monthly  average  somatic  cell  count,  it 
will  be  determined  by  the  market 
administrator. 

(b)  For  purposes  of  this  section,  the 
cheese  price  shall  be  the  average  price 
for  the  month  of  40-pound  blocks  of 
cheese  at  the  National  Cheese  Exchange 
at  Green  Bay,  WI,  as  reported  monthly 
by  the  Dairy  Division,  Agricultural 
Marketing  Service. 

17.  Section  1036.71  is  amended  by 
revising  the  introductory  language  of 
paragraph  (b),  paragraph  (b)(1),  and 
paragraph  (c)  to  read  as  follows: 

§  1036.71  Payments  to  the  market 
administrator. 

*  *  *  «  • 

(b)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  shall  pay  to  the 
market  administrator  on  or  before  the 
17th  day  after  the  end  of  each  month  the 
value  of  such  handler's  milk  pursuant  to 
§  1036.60  (a)  through  (1),  plus  or  minus 
the  adjustments  made  pursuant  to 

§  1036.66  to  the  value  of  protein  in 
producer  milk,  less: 

(1)  The  amount  obtained  ffom 
multiplying  the  weighted  average 
differential  price  applicable  at  die 
location  of  ttie  plants  from  which  the 
other  source  milk  is  received  (not  to  be 
less  than  zero)  by  the  hundredweight  of 
other  source  milk  for  which  a  value  is 
computed  pursuant  to  §  1036.60(g); 

*  *  •  •  * 

(c)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  operating  a  pool 
plant  who  receives  bulk  fluid  milk 
products  by  transfer  or  diversion  from  a 
pool  plant  operated  by  a  cooperative 
association,  or  who  receives  milk  from  a 
cooperative  association  in  its  capacity 
as  a  handler  pursuant  to  §  1036.^c)  that 
also  operates  a  pool  plant,  shall  pay  to 
the  market  administrator,  on  or  before 
the  17th  day  after  the  end  of  each 
month,  an  amount  determined  by  the 
sum  of  the  following; 

(1)  The  quantity  of  such  receipts 
classified  as  Class  1  pursuant  to 

§  1036.44(a)(15)  and  the  corresponding 
step  of  §  1036.44(b)  multiplied  by  the 
difference  between  the  Class  I  price 
(adjusted  pursuant  to  §  1036.44(a)(15)) 
and  the  corresponding  step  of 
§  1036.44(b)  multiplied  by  the  difference 
between  the  Class  I  price  at  the 
receiving  plant  (adjusted  pursuant  to 
§  1036.52)  and  the  Class  III  price; 

(2)  The  quantity  of  such  receipts 
classified  as  Class  II  pursuant  to 
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§  1036(a)(15]  and  the  corresponding  step 
of  §  1035.44(b)  multiplied  by  the 
difference  between  the  Class  II  price 
and  the  Class  III  price; 

(3)  The  quantity  of  skim  milk  in  such 
receipts  classified  as  Class  I  pursuant  to 
§  1036.44(a)(15)  multiplied  by  the  skim 
milk  price  for  the  month  computed 
pursuant  to  $  1036.50(f); 

(4)  The  pounds  of  protein  in  the  skim 
milk  in  such  receipts  classified  in  Class 
II  and  Class  Hi  computed  by  multiplying 
the  skim  milk  pounds  so  assigned  by  the 
percentage  of  protein  in  the  handler’s 
receipts  of  skim  milk  from  a  pool  plant 
operated  by  a  cooperative  association, 
or  from  a  cooperative  association  in  its 
capacity  as  a  handler  pursuant  to 

§  1036.9(c); 

(5)  The  pounds  of  butterfat  in  all  three 
classes  as  determined  pursuant  to 

§  1036.44(b)(15)  multiplied  by  the 
butterfat  price  for  the  month  computed 
pursuant  to  §  1036.50(d);  less 

(6)  Any  payments  made  by  the 
handler  pursuant  to  paragraphs  (a)(2) 
and  (a)(3)  of  this  section  for  such  month. 
*  *  «  *  « 

18.  Section  1036.72  is  revised  to  read 
as  follows: 

S  1036.72  Payments  from  the  producer- 
settlement  fund. 

Subject  to  §  1036.73(c),  on  or  before 
the  18th  day  after  the  end  of  each 
month,  the  market  administrator  shall 
pay  to  each  handler  the  amount,  if  any, 
by  which  the  net  pool  obligation 
pursuant  to  §  1036.60  for  such  handler  is 
less  than  the  value  of  such  handler's 
receipts  of  producer  milk  at  the 
weighted  average  differential  price 
adjusted  pursuant  for  location  pursuant 
to  §  1036.75,  the  protein  price  before 
adjustments  are  made  for  somatic  cell 
count,  and  the  butterfat  price. 

19.  Section  1036.73  is  amended  by 
revising  paragraphs  (a)(2),  (b)(2),  (d)(2), 
and  (d)(3)  to  read  as  follows: 

§  1036.73  Payments  to  producers  and  to 
cooperative  associations. 

(a)  - 

(2)  On  or  before  the  18th  day  after  the 
end  of  the  month,  to  each  producer  not 
less  than  the  value  determined  pursuant 
to  §  1036.65,  less  the  following  amounts: 

*  «  *  «  « 

(b)  *  *  * 

(2)  On  or  before  the  18th  day  after  the 
end  of  each  month  for  milk  for  which 
payment  is  received  by  the  market 
administrator  pursuant  to  $  1038.71. 
Such  payment  shall  be  in  the  amount 
determined  for  such  milk  pursuant  to 
§  1036.65,  less  the  payments  made 
pursuant  to  paragraph  (b)(1)  of  this 
section. 


(d)  *  *  *  • 

(2)  The  total  pounds  and,  with  respect 
to  final  payments,  the  average  butterfat 
and  milk  protein  content  and  somatic 
cell  count  of  the  milk  for  which  payment 
is  being  made; 

(3)  The  minimum  rates  of  payment 
required  by  the  order  and  the  rates  of 
payment  used  if  such  rates  are  other 
than  the  applicable  minimum  rates; 


§  1036.65  [Amended] 

20.  Section  1036.85  is  amended  by 
changing  the  words  “3  cents”  in  the 
introductory  language  to  “4  cents.” 

§  1036.86  [Amended] 

21.  Section  1036.86  is  amended  by 
changing  the  words  ”5  cents”  in 
paragraph  (a)  to  “7  cents.” 

PART  1049— MILK  IN  THE  INDIANA 
MARKETING  AREA 

1.  Section  1049.3  is  revised  to  read  as 
follows: 

9  1049.3  Route  disposition. 

Route  disposition  means  a  delivery 
(including  that  packaged  for  another 
person,  another  distributing  plant, 
disposition  from  a  plant  store  or  from  a 
distribution  point,  and  distribution  by  a 
vendor  or  vending  machine)  of  any 
packaged  fluid  milk  product  classified 
as  Class  I  milk  other  than  a  delivery  in 
bulk  form  to  any  milk  or  filled  milk 
processing  plant. 

2.  Section  1049.6  is  revised  to  read  as 
follows: 

§  1049.6  Supply  plant 

Supply  plant  means  a  plant  in  which 
some  milk  approved  by  any  duly 
constituted  health  authority  for  fluid 
consumption  in  the  marketing  area  is 
assembled  and  shipped  in  bulk  as  a  fluid 
milk  product  and  is  physically  unloaded 
and  received  into  a  distributing  plant 
during  the  month. 

3.  Section  1049.7  is  amended  by 
revising  paragraphs  (a)  and  (b), 
redesignating  present  paragraph  (c)  as 
paragraph  (d),  and  adding  a  new 
paragraph  (c),  to  read  as  follows: 

§  1049.7  Pool  plant 
«  *  ♦  *  « 

(a)  A  distributing  plant  with: 

(1)  Total  route  disposition  of  not  less 
than  40  percent  during  each  of  the 
months  of  September  through  February, 
and  35  percent  during  each  of  the 
months  of  March  through  August,  of  its 
total  receipts  of  fluid  milk  products 
(including  milk  diverted  from  such  plant 
but  excluding  bulk  fluid  milk  products 
received  by  transfer  or  diversion  from 
other  plants  as  Class  II  or  Class  III  milk) 


that  are  approved  by  a  duly  constituted 
health  authority  for  fluid  consumption, 
subject  to  the  following  conditions: 

(1)  In  making  the  percentage 
computations  in  paragraphs  (a)(1)  and 
(2)  of  this  section,  a  plant's  route 
disposition  and  receipts  shall  be 
exclusive  of  filled  milk  and  of  packaged 
fluid  milk  products  received  from  other 
pool  or  other  Federal  order  plants; 

(ii)  A  plant  meeting  such  percentage 
requirement  for  the  preceding  month 
and  the  requirement  of  paragraph  (a)(2) 
of  this  section  for  the  current  month  may 
remain  qualified  undej  this  paragraph  in 
the  current  month;  and 

(iii)  A  plant  meeting  the  requirements 
of  this  paragraph  in  each  of  the  months 
of  September  through  May,  inclusive, 
shall  continue  to  have  pool  plant  status 
in  the  months  of  June,  July,  and  August, 
immediately  following  if  the  plant  meets 
the  requirements  of  paragraph  (a)(2)  of 
this  section; 

(2)  Route  disposition  within  the 
marketing  area  during  the  month  of  at 
least  10  percent  of  such  receipts,  such 
route  disposition  to  be  exclusive  of 
packaged  fluid  milk  products  received 
from  other  plants  and  filled  milk. 

(b)  A  supply  plant  from  which  not  less 
than  40  percent  during  the  months  of 
September  through  February  and  not 
less  than  35  percent  during  the  months 
of  March  through  August,  of  the  Grade 
A  milk  received  from  producers 
(including  producer  milk  diverted  from 
the  plant  but  excluding  milk  diverted  to 
such  plant)  and  from  handlers  described 
in  §  1049.9(c)  at  such  plant  during  the 
month  is  shipped  to  plants  qualifying  for 
the  month  pursuant  to  paragraph  (a)  of 
this  section.  A  plant  qualified  pursuant 
to  this  paragraph  in  each  of  the 
immediately  preceding  months  of 
September  through  February  shall 
remain  so  qualified  for  the  months  of 
April  through  August  unless  written 
application  is  filed  with  the  market 
administrator  on  or  before  the  first  day 
of  any  such  month  to  designate  such 
plant  as  a  nonpool  plant  for  such  month 
and  for  each  subsequent  month  through 
August  during  which  it  would  otherwise 
not  qualify  imder  this  paragraph.  Pool 
supply  plant  qualification  shall  be 
subject  to  the  following  conditions: 

(1)  The  operator  of  a  supply  plant  may 
include  milk  diverted  from  such  plant  to 
pool  distributing  plants  as  qualifying 
deliveries  in  meeting  up  to  one-half  of 
the  required  deliveries; 

(2)  Shipments  to  be  used  in 
determining  qualifying  percentages  shall 
be  milk  transferred  or  diverted  and 
physically  received  by  distributing  pool 
plants,  less  any  transfers  or  diversions 
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of  bulk  fluid  milk  products  horn  such 
distributing  pool  plants;  and 

(3)  The  shipping  percentage 
requirements  of  this  paragraph  may  be 
increased  or  decreased  temporarily  by 
up  to  10  percentage  points  by  the  market 
administrator  if  such  person  finds  that 
such  revision  is  necessary  to  obtain 
needed  shipments  or  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  revision  on 
either  such  person's  own  initiative  or  at 
the  request  of  interested  persons.  If  the 
investigation  shows  that  a  temporary 
revision  might  be  appropriate,  the 
market  administrator  shall  issue  a 
notice  stating  that  revision  is  being 
considered  and  invite  data,  views,  or 
arguments  in  favor  of  or  in  opposition  to 
the  proposed  temporary  revision. 

(c)  Any  plant  that  qualihes  as  a  pool 
plant  in  each  of  the  immediately 
preceding  three  months  pursuant  to 
paragraph  (a)  of  this  section  or  by 
meeting  the  shipping  percentages  in 
paragraph  (b]  of  this  section  that  is 
unable  to  meet  such  performance 
standards  for  the  current  month  because 
of  imavoidable  circumstances 
determined  by  the  market  administrator 
to  be  beyond  the  control  of  the  handler 
operating  the  plant,  such  as  a  natural 
disaster  (ice  storm,  wind  storm,  flood) 
fire,  breakdown  of  equipment,  or  work 
stoppage,  shall  be  considered  to  have 
met  the  minimum  performance 
standards  during  the  period  of  such 
unavoidable  circumstances,  but  such 
relief  shall  not  be  granted  for  more  than 
two  consecutive  months. 

*  *  *  ♦  * 

4.  Section  1049.13  is  revised  to  read  as 
follows; 

§  1049.13  Producer  milk. 

Producer  milk  means  the  skim  milk 
and  butterfat  contained  in  milk  from 
producers  which  is: 

(a)  Received  at  a  pool  plant  directly 
from  a  producer,  excluding  any  such 
milk  received  by  diversion  from  another 
pool  plant; 

(b)  Received  at  a  pool  plant  from  a 
handler  described  in  §  1049.9(c)  under 
the  conditions  set  forth  therein; 

(c)  Received  by  a  handler  described  in 
§  1049.9(c)  from  producers  in  excess  of 
the  quantity  delivered  to  pool  plants; 

(d)  Diverted  from  a  pool  plant  for  the 
account  of  the  handler  operating  such 
plant  to  another  pool  plant;  or 

(e)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  (other  than  a  producer- 
handler  plant)  for  the  account  of  the 
handler  operating  such  pool  plant  or  for 
the  account  of  a  handler  described  in 

§  1049.9(b),  subject  to  the  following 
conditions: 


(1)  During  each  of  the  months  of 
September  through  November  not  less 
than  one  day’s  production  of  the 
producer  must  be  physically  received  at 
a  pool  plant: 

(2)  The  operator  of  a  pool  plant  may 
divert  the  milk  of  any  producer  that  is 
not  under  the  control  of  a  cooperative 
association  that  diverts  milk  during  the 
month  pursuant  to  paragraph  (e)(3)  of 
this  section.  The  operator  of  such  plant 
may  divert  a  total  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 

January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  physically  received  at  or 
diverted  from  such  pool  plant  during  the 
month; 

(3)  A  cooperative  association  may 
divert  an  aggregate  quantity  of  milk  not 
exceeding  50  percent  during  the  months 
of  September  through  November, 

January  and  February,  and  60  percent 
during  the  month  of  December,  of  the 
producer  milk  that  the  cooperative 
association  caused  to  be  physically 
received  at  or  diverted  from  pool  plants 
during  the  month; 

(4)  Any  milk  diverted  in  excess  of  the 
limit  set  forth  in  paragraph  (e)  (2)  or  (3) 
of  this  section  shall  not  be  producer 
milk.  The  diverting  handler  shall 
designate  the  dairy  fanner  deliveries 
that  shall  not  be  producer  milk.  If  the 
handler  fails  to  designate  the  dairy 
farmer  deliveries  which  are  ineligible, 
producer  milk  status  shall  be  forfeited 
with  respect  to  all  milk  diverted  to 
nonpool  plants  by  such  handler;  and 

(5)  To  the  extent  that  milk  diverted  by 
a  cooperative  association  as  a  handler 
described  in  §  1049.9(b)  during  any 
month  would  result  in  a  plant  failing  to 
qualify  as  a  pool  plant  under  §  1049.7, 
such  diverted  milk  shall  not  be  producer 
milk;  and 

(f)  Milk  diverted  pursuant  to 
paragraph  (d)  or  (e)  of  this  section  shall 
be  priced  at  t^e  location  of  the  plant 
where  it  is  received,  except  that  the 
uniform  price  applicable  to  milk  that  is 
diverted  to  a  plant  located  outside  the 
areas  specified  in  §  1049.52(a)  (1) 
through  (3)  shall  not  be  adjusted 
downward  below  the  uniform  price  for 
the  month  applicable  at  the  location  of 
the  producer’s  farm.  Provided,  that  65 
percent  or  more  of  such  producer’s  milk 
is  delivered  to  a  plant  or  plants  at  which 
the  same  or  a  higher  uniform  price  is 
applicable. 

5.  Section  1049.30  is  amended  by 
revising  paragraphs  (a)(1),  (a)(6),  and  (c), 
to  read  as  follows: 

§  1049.30  Reports  of  receipts  and 
utilization. 

*  *  *  *  * 


(a)  *  *  * 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants,  showing  the  pounds  of  milk, 
butterfat  and  milk  protein  contained  in 
the  milk; 

«  *  *  «  • 

(6)  The  utilization  or  disposition  of  ail 
skim  milk  and  butterfat  required  to  be 
reported  pursuant  to  this  paragraph, 
showing  separately: 

(i)  Total  route  dispositions  and  route 
disposition  in  the  marketing  area, 
showing  separately  such  disposition  of 
niled  milk  inside  and  outside  the 
marketing  area;  and 

(ii)  Transfers  and  diversions  to  other 
plants,  and  the  butterfat  and  milk 
protein  content  of  such  milk; 

*  «  «  «  * 

(c)  Each  cooperative  association  shall 
report: 

(1)  The  quantities  of  skim  milk, 
butterfat  and  milk  protein  contained  in 
milk  from  producers  for  which  it  is  the 
handler  pursuant  to  §  1049.9  (b)  or  (c), 
showing: 

(i)  The  quantities  of  such  receipts 
delivered  to  each  pool  plant  of  other 
handlers;  and 

(ii)  The  classification  of  such  receipts 
diverted  pursuant  to  §  1049.13. 

***** 

6.  Section  1049.31  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4)  to 
read  as  follows: 

§  1049.31  Payroll  reports. 

(a)  *  *  * 

(3)  The  average  butterfat  content, 
average  milk  protein  content,  and 
average  somatic  cell  coimt  of  such  milk; 
and 

(4)  The  price  per  hundredweight, 
butterfat  and  milk  protein  prices  and 
somatic  cell  adjustment  to  the  producer 
protein  price,  the  gross  amount  due,  the 
amount  and  nature  of  any  deductions, 
and  the  net  amount  paid. 
***** 

§  1049.32  [Amended] 

7.  Section  1049.32  is  amended  by 
removing  paragraph  (a)  and  the 
paragraph  designation  from  paragraph 

(b) . 

8.  Section  1049.41  is  amended  by 
revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

§  1049.41  Shrinkage. 
***** 

(c)  *  *  *  If  the  operator  of  the  plant  to 
which  the  milk  is  delivered  purchases 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm,  with  protein  and  butterfat  tests 
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and  somatic  cell  counts  determined  from 
farm  bulk  tank  samples,  the  applicable 
percentage  for  the  cooperative 
association  shall  be  zero. 

9.  Section  1049.50  is  amended  by 
revising  the  section  heading,  revising  the 
introductory  language  and  paragraph 

(a),  and  adding  new  paragraphs  (d),  (e), 
and  (f).  to  read  as  follows: 

§  1049.50  Class  and  component  prices. 

Subject  to  the  provisions  of  §  1049.52, 
the  class  and  component  prices  for  the 
month,  per  hundredweight  or  per  pound, 
shall  be  as  follows: 

(a)  The  Class  I  price  shall  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  $1.90. 

«  «  *  «  * 

(d)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  the  total  of: 

(1)  The  skim  milk  price  per 
hundredweight  for  the  month,  computed 
pursuant  to  paragraph  (f)  of  this  section, 
divided  by  100;  and 

(2)  The  butterfat  differential  for  the 
month,  computed  pursuant  to  1 1040.74 
multiplied  by  10. 

(e)  Milk  protein  price.  The  price  per 
pound  for  milk  protein  shall  be 
computed  by  subtracting  from  the  Class 
III  price  the  butterfat  price  multiplied  by 
3.5,  and  dividing  the  result  by  the 
average  protein  content  of  the  milk  on 
which  the  basic  formula  price  is  based 
for  the  previous  month  as  reported  by 
the  Department  and  adjusted  for  the 
current  month  by  the  Dairy  Division, 
and  rounding  the  result  to  the  nearest 
whole  cent. 

(f)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight  shall  be 
computed  by  subtracting  from  the  Class 
III  price  the  butterfat  differential 
computed  pursuant  to  §  1049.74  times  35, 
and  rounding  the  result  to  the  nearest 
whole  cent. 

10.  Paragraph  (a)  of  §  1049.52  is 
revised  to  read  as  follows: 

§  1049.52  Plant  location  adjustments  for 
handlers. 

(a)  For  producer  milk  received  at  pool 
plants  located  in  the  following  zones, 
which  milk  is  classified  as  Class  I  milk 
or  assigned  Class  I  location  adjustment 
credit  pursuant  to  paragraph  (b)  of  this 
section,  the  price  computed  pursuant  to 
§  1049.50(a)  shall  be  adjusted  as  set 
forth  in  paragraphs  (a)(l)-{a)(7),  as 
follows,  except  that  in  no  event  shall  the 
adjustment  result  in  a  price  less  than  the 
Class  III  price  for  the  month: 

(1)  Zero  adjustment  zone.  Any  Indiana 
county  not  specifically  named  in 
paragraphs  (a)(2)  through  (a)(5)  of  this 
section,  and  not  part  of  the  Louisville- 
Lexington-Evansville  marketing  area. 


(2)  Plus  lO-cent  adjustment  zone.  The 
Indiana  counties  of  Jackson,  Jefferson, 
Jennings,  Lawrence,  Ripley,  ^ott  and 
Switzerland. 

(3)  Minus  10-cent  adjustment  zone. 

The  Indiana  counties  of  Adams,  Allen, 
Benton,  Blackford,  Carroll,  Cass,  Fulton, 
Huntington,  Jay,  Miami,  Wabash,  Wells, 
and  White. 

(4)  Minus  20-cent  adjustment  zone. 

The  Indiana  counties  of  Dekalb,  Elkhart, 
Jasper,  Kosciusko,  Lagrange,  La  Porte, 
Marshall,  Newton,  Noble,  Pulaski, 

Starke,  Steuben,  St.  Joseph,  and 
Whitley;  and  the  Michigan  counties  of 
Berrien,  Branch,  Cass  and  St.  Joseph. 

(5)  Minus  35-cent  adjustment  zone. 

The  Indiana  counties  of  Lake  and  Porter. 

(6)  At  locations  in  other  Federal  order 
marketing  areas,  the  appropriate  price 
adjustment  shall  be  the  difference 
between  the  applicable  Class  I  price 
effective  at  such  plant  location  under 
the  order  for  the  area  in  which  the  plant 
is  located  and  the  Class  I  price  specified 
in  §  1049.50(a).  For  purposes  of  this 
paragraph,  the  locations  in  the  Ohio 
counties  of  Defiance,  Paulding,  Van 
Wert  and  Williams,  and  the  Michigan 
coimties  of  Hillsdale,  Lenawee  and 
Monroe  that  are  not  part  of  any  Federal 
milk  order  marketing  area,  will  be 
considered  to  be  in  pricing  zone  1  of  the 
Eastern  Ohio-Western  Pennsylvania 
milk  marketing  area. 

(7)  At  locations  outside  any  Federal 
order  marketing  area  and  north  of  36 
degrees  latitude,  the  applicable 
adjustment  rate  per  hundredweight  shall 
be  based  on  the  shortest  highway 
distance  between  the  plant  and  ^e 
nearest  of  the  Monument  Circle, 
Indianapolis,  Indiana,  or  the  main  post 
offices  of  Fort  Wayne,  South  Bend,  or 
Valparaiso,  Indiana,  and  shall  be  minus 
2.0  cents  for  each  10  miles  or  fraction 
thereof  from  such  point  in  addition  to 
the  amount  of  the  location  adjustment 
pursuant  to  paragraphs  (a)  (1)^5)  of  this 
section  applicable  at  the  respective 
point. 

«  *  *  *  * 

11.  Section  1049.53  is  revised  to  read 
as  follows: 

§  1049.53  Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  on  or  before: 

(a)  The  fifth  day  of  each  month: 

(1)  The  Class  I  price  for  the  following 
month; 

(2)  The  Class  III  price  for  the 
preceding  month; 

(3)  The  butterfat  differential  for  the 
preceding  month;  and 

(4)  The  butterfat  price,  the  milk 
protein  price,  and  the  skim  milk  price 


computed  pursuant  to  S  1049.50  (d).  (e) 
and  (f)  for  the  preceding  month. 

(5)  The  monthly  average  price  for  40- 
pound  blocks  of  cheese  at  the  National 
Cheese  Exchange  (Green  Bay, 

Wisconsin)  for  the  preceding  month. 

(b)  The  15th  day  of  each  month,  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  §  1049.50(b). 

12.  The  heading  before  §  1049.60  is 
revised  to  read  “DIFFERENTIAL  POOL 
AND  HANDLER  OBUGATIONS" 

13.  Section  1049.60  is  revised  to  read 
as  follows: 

§  1049.60  Computation  of  handlers' 
obligations  to  pool. 

The  market  administrator  shall 
compute  each  month  for  each  pool  plant 
of  each  handler,  and  for  each  handler 
pursuant  to  5  1049.9  (b)  and  (c),  an 
obligation  to  the  pool  computed  by 
adding  the  following  values: 

(a)  The  pounds  of  producer  milk  in 
Class  I  as  determined  pursuant  to 

§  1049.44  multiplied  by  the  difference 
between  the  Class  I  price  (adjusted 
pursuant  to  §  1049.52)  and  the  Class  III 
price; 

(b)  The  pounds  of  producer  milk  in 
Class  II  as  determined  pursuant  to 

§  1049.44  multiplied  by  the  difference 
between  the  Class  n  price  and  the  Class 
III  price; 

(c)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  in  overage 
assigned  to  each  class  pursuant  to 

§  1049.44(a)(14)  and  the  value  of  the 
corresponding  protein  pounds 
associated  with  the  skim  milk 
subtracted  from  Class  II  and  Class  III 
pursuant  to  S  1049.44(a)(14).  by 
multiplying  the  skim  milk  pounds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  producer  skim 
milk  during  the  month,  as  follows; 

(1)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  §  1049.44(a)(14)  and  the 
corresponding  step  of  §  1049.44(b), 
multiplied  by  the  difference  between  the 
Class  I  price  adjusted  for  location  and 
the  Class  III  price,  plus  the 
hundredwei^t  of  skim  milk  subtracted 
from  Class  I  pursuant  to  $  i049.44(a)(14) 
multiplied  by  the  skim  milk  price,  plus 
the  butterfat  pounds  of  overage 
subtracted  from  Class  I  pursuant  to 

§  1049.44(b)  multiplied  by  die  butterfat 
price; 

(2)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  II 
pursuant  to  §  1049.44(a)(14)  and  the 
corresponding  step  of  $  1049.44(b) 
multiplied  by  the  difference  between  the 
Class  II  price  and  the  Class  III  i»ice, 
plus  the  protein  pounds  in  skim  milk 
subtracted  from  Class  II  pursuant  to 
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§  1049.44(a)(14)  multiplied  by  the  protein 
price,  plus  the  butterfat  pounds  of 
overage  subtracted  from  Class  II 
pursuant  to  §  1049.44(b)  multiplied  by 
the  butterfat  price; 

(3)  The  protein  pounds  in  skim  milk 
overage  subtracted  from  Class  III 
pursuant  to  §  1049.44(a](14]  multiplied 
by  the  protein  price,  plus  the  butterfat 
pounds  of  overage  subtracted  from 
Class  III  pursuant  to  §  1049.44(b] 
multiplied  by  the  butterfat  price; 

(d)  The  value  of  the  product  pounds, 
skim  milk,  and  butterfat  subtracted  from 
Class  I  or  Class  n  pursuant  to 
§  1049.44(a)(9]  and  the  corresponding 
step  of  §  1049.44(b),  and  the  value  of  the 
protein  pounds  associated  with  the  skim 
milk  subtracted  horn  Class  II  pursuant 
to  §  1049.44(a)(9),  computed  by 
multiplying  the  skim  milk  pounds  so 
subtracted  by  the  percentage  of  protein 
in  the  handler’s  receipts  of  producer 
skim  milk  during  the  previous  month,  as 
follows: 

(1)  The  value  of  the  product  poimds, 
skim  milk  and  butterfat  subtracted  horn 
Class  I  pursuant  to  §  1049.44(a)(9)  and 
the  corresponding  step  of  S  1049.44(b) 
applicable  at  the  location  of  the  pool 
plant  at  the  current  month’s  Class  I- 
Class  III  price  difference  and  the  current 
month’s  skim  milk  and  butterfat  prices, 
less  the  Class  III  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices; 

(2)  The  value  of  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  II  pursuant  to  §  1049.44(a)(9)  and 
the  corresponding  step  of  §  1049.44(b)  at 
the  current  month’s  Class  Il-Class  III 
price  difference  and  the  current  month’s 
protein  and  butterfat  prices,  less  the 
Class  III  value  of  the  milk  at  the 
previous  month’s  protein  and  butterfat 
prices; 

(e)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1049.44(a)(7)(i) 
through  (iv),  and  the  corresponding  step 
of  §  1049.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  another 
order  plant,  applicable  at  the  location  of 
the  pool  plant  at  the  current  month’s 
Class  I-Class  III  price  difference; 

(f)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
Class  I  pursuant  to  §  1049.44(a)(7)(v)  and 
(vi)  and  the  corresponding  step  of 

§  1049.44(b)  applicable  at  the  location  of 
the  transferor-plant  at  the  current 
month’s  Class  I-Class  III  price 
difrerence; 

(g)  The  value  of  the  product  pounds, 
skim  milk  and  butterfat  subtracted  from 
‘Class  I  pursuant  to  §  1049.44(a)(ll)  and 
the  corresponding  step  of  §  1049.44(b), 
excluding  such  hundredweight  in 
receipts  of  bulk  fluid  milk  products  from 


an  unregulated  supply  plant  to  the 
extent  that  an  equivalent  quantity 
disposed  of  to  such  plant  by  handlers 
fully  regulated  by  any  Federal  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  other 
payment  obligation  imder  any  order, 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  at 
the  current  month’s  Class  I-Class  III 
price  difference. 

(h)  The  pounds  of  skim  milk  in  Class  I 
producer  milk,  as  determined  pursuant 
to  §  1049.44  multiplied  by  the  skim  milk 
price  for  the  month  computed  pursuant 
to  §  1049.50(f). 

(i)  The  pounds  of  protein  in  skim  milk 
in  Class  II  and  Class  in,  computed  by 
multiplying  the  skim  milk  poimds  so 
assigned  by  the  percentage  of  protein  in 
the  handler’s  receipts  of  producer  skim 
milk  during  the  month  for  each  report 
filed,  separately,  multiplied  by  the 
protein  price  for  the  month  computed 
pursuant  to  §  1049.50(e). 

(i)  Subtract,  for  reconstituted  milk 
made  from  receipts  of  nonfluid  milk 
products,  an  amount  computed  by 
multiplying  $1.00  (but  not  more  than  the 
difference  between  the  Class  I  price 
applicable  at  the  location  of  the  pool 
plant  and  the  Class  III  price)  by  the 
hundredweight  of  skim  milk  and 
butterfat  contained  in  receipts  of 
nonfluid  milk  products  that  are  allocated 
to  Class  I  use,  provided  that  the  handler 
establishes  a  disposition  of  labeled 
reconstituted  fluid  milk  products;  and 

(k)  Exclude,  for  pricing  purposes 
under  this  section,  receipts  of  nonfluid 
milk  products  that  are  distributed  as 
labeled  reconstituted  milk  for  which 
payments  are  made  to  the  producer- 
settlement  fund  of  another  order  under 
§  1049.76(c). 

14.  Section  1049.61  is  revised  to  read 
as  follows: 

§  1049.61  Computation  of  weighted 
average  differential  value. 

For  each  month  the  market 
administrator  shall  compute  the 
weighted  average  differential  value  for 
milk  received  from  all  producers  as 
follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1049.60, 
paragraphs  (a)  through  (g)  and  (j)  and 
(k),  for  all  handlers  who  made  reports 
pursuant  to  §  1049.30  and  who  made 
payments  pursuant  to  §  1049.71  for  the 
preceding  month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  minus  location  adjustments 
computed  pursuant  to  §  1049.75(a); 

(c)  Subtract  an  amount  equal  to  the 
total  value  of  the  plus  location 


differentials  computed  pursuant  to 
§  1049.75(a); 

(d)  Add  an  amount  equal  to  not  less 
than  one-half  the  unobligated  balance  in 
the  producer-settlement  fund; 

(e)  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  ail  handlers 
included-in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1049.60(g). 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 

The  result  shall  be  the  “Weighted 
Average  Differential  Price”; 

15.  Section  1049.62  is  revised  to  read 
as  follows: 

§  1049.62  Computation  of  producer 
protein  price. 

For  each  month  the  market 
administrator  shall  compute  the 
producer  protein  price  to  be  paid  to  all 
producers  for  the  pounds  of  protein  in 
their  milk,  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1049.6G, 
paragraphs  (h)  and  (i),  for  all  handlers 
who  made  reports  pursuant  to  S  1049.30 
and  who  made  payments  pursuant  to 

§  1049.71  for  the  preceding  month; 

(b)  Divide  the  resulting  amount  by  the 
total  pounds  of  protein  in  producer  milk; 
and 

(c)  Roimd  to  the  nearest  whole  cent. 
The  result  is  the  “Producer  protein 
price.” 

16. -19.  New  §{1049.63  through  1049.66 
are  added  under  the  revised  heading 
“Differential  Pool  and  Handler 
Obligations”  to  read  as  follows: 

{  1049.63  Untfonn  price  and  handlers' 
obligations  for  producer  milk. 

(a)  A  uniform  price  for  producer  milk 
containing  3.5  percent  butterfat  shall  be 
computed  by  adding  the  weighted 
average  differential  price  determined 
pursuant  to  §  1049.61  to  the  basic 
formula  price  for  the  month. 

(b)  Handler  obligations  to  producers 
and  cooperative  associations  for 
producer  milk  shall  be  determined  in 
accordance  with  the  provisions  of 

§§  1049.65  and  1049.73. 

§  1049.64  Announcemant  of  weighted 
average  differentiai  price,  producer  protein 
price,  and  uniform  price. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  14th 
day  after  the  end  of  the  month  the 
weighted  average  differential  price 
computed  pursuant  to  {  1049.61,  the 
producer  protein  price  computed 
pursuant  to  §  1049.62,  and  Ae  uniform 
price  computed  pursuant  to  §  1049.63(a). 
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§  1049.6S  Valtis  of  producer  milk. 

The  value  of  producer  milk  shall  be 
the  sum  of: 

(a)  The  weighted  average  differential 
price  compute  pursuant  to  i  1049.61 
and  adjusted  pursuant  to  ft  1040.75; 
multiplied  by  the  total  hundredweight  of 
producer  milk  received  from  the 
producer 

(b)  The  prodoo»  protein  price 
computed  pursuant  to  {  1049.62  and 
adjusted  pursuant  to  §  1049.66, 
multiplied  by  the  total  milk  protein 
contained  in  the  producer  milk  received 
from  the  producer;  and 

(c)  The  butterfat  price  computed 
pursuant  to  i  1049io(d)  multiplied  by 
the  total  butterfat  contained  in  the 
producer  milkreceived  from  the 
producer. 

§  1049.66  Cooaputatton  of  somatic  cell 
adjustment 

(а)  For  milk  having  a  monthly  average 
somatic  cell  count  of  500,000  or  above  or 
a  monthly  average  somatic  cell  count  of 
less  than  400.000,  the  producer  protein 
price  shall  be  adjusted  as  follows: 

(Ij  For  a  montUy  average  somatic  ceil 
count  less  than  100X100,  the  result  of  the 
cheese  price  times  X)9375; 

(2)  For  a  monthly  average  somatic  cell 
count  greater  than  100.000  but  less  than 
200X)00,  the  result  of  the  cheese  price 
times  .06250; 

(3)  For  a  monthly  average  somatic  cell 
count  greater  than  2300 fiCO  but  less  than 
300,000,  the  result  of  the  cheese  price 
times  X)312S; 

(4)  For  a  monthly  average  somatic  cell 
count  greater  than  300XXX)  but  less  than 
400,000,  the  result  of  the  cheese  price 
times  .01562; 

(5)  For  a  monthly  average  somatic  cell 
count  greater  than  500,000  but  less  than 
600,000,  the  result  of  the  cheese  price 
times  —.01562; 

(б)  For  a  mondily  average  somatic  cell 
count  greater  than  600,000  but  less  than 
700,000,  the  result  of  the  cheese  price 
times  —  X)3125; 

(7)  For  a  monthly  average  somatic  cell 
count  greater  dian  700X100  but  less  than 
800,000,  the  result  of  the  cheese  price 
times  —.04888; 

(8)  For  a  monthly  average  somatic  cell 
count  greater  than  800X100  but  less  than 
900XXK).  the  result  of  the  cheese  price 
times  —.06250; 

(9)  For  a  monthly  average  somatic  cell 
count  greater  than  900,000,  the  result  of 
the  cheese  price  times  -.09375; 

(10)  If  a  handler  has  not  determined  a 
monthly  average  somatic  cell  count,  it 


will  be  determined  by  the  market 
administrator. 

(b)  For  purposes  of  this  section,  the 
cheese  price  shall  be  the  average  price 
for  the  month  of  40-pound  blocks  of 
cheese  at  the  National  Cheese  Exchange 
at  Green  Bay.  Wl,  as  reported  monthly 
by  the  Dairy  Division,  Agricultural 
Marketing  Service. 

20.  Section  1049.71  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)  (2)  to 
read  as  follows: 

§  1049.71  Payments  to  the  producer 
setttement  fund. 

(a) - 

(1)  The  total  obligation  of  the  handler 
for  such  month  as  determined  pursuant 
to  §  1049.60. 

(2)  The  sum  of: 

(1)  The  value  of  such  handler’s 
receipts  of  producer  milk  at  the 
weighted  average  differential  price 
adjusted  pursuant  to  S  1049.75; 

(ii)  The  value  of  the  protein  in  such 
handl«‘’s  receipts  of  producer  milk  at 
the  producer  protein  price  computed 
pursuant  to  S  1049^62;  and 

(iii)  The  value  at  the  weighted  average 
dif^ferential  price  applicable  at  the 
location  of  the  plant  &om  which 
received  of  other  source  milk  for  which 
a  value  is  computed  pursuant  to 

§  1049.60(g). 

***** 

21.  Section  1049.73  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(2),  paragraph  (c)(2)(ii),  and 
paragraph  (d)(2)  to  read  as  follows: 

§  1049.73  Payments  to  producers  and  to 
cooperative  associations. 

(a)  ‘  * 

(2)  On  mr  before  the  IBth  day  after  the 
end  of  the  month  to  each  producer,  not 
less  than  the  value  determined  pursuant 
to  §  1049.65,  less  any  payment  made 
pursuant  to  paragraph  (a)(1)  of  this 
section,  cmd  less  the  deduction  for 
advertising  and  promotion  made 
pursuant  to  {  1049.107.  *  *  * 
***** 

(c)  •  •  * 

(2) - 

(ii)  On  or  before  the  16th  day  of  the 
following  month  for  milk  received  during 
the  month,  not  less  than  the  value  of 
milk  determined  pursuant  to  §  1049.65, 
less  any  payments  made  pursuant  to 
paragraph  (cX2)(i)  of  this  section. 

(d)  *  *  * 

(2)  The  daily  and  total  pounds  of 
pr^ucer  milk,  its  butterfat  and  milk 


protein  content,  and  the  somatic  cell 
count  of  the  milk; 

***** 

22.  Section  1049.75  is  revised  to  read 
as  follows: 

§  1049.75  Plant  location  a<4uatmanto  for 
producara  and  on  nonpool  mOk. 

(a)  The  weighted  average  differential 
price  for  producer  milk  received  at  poo) 
plants  or  diverted  to  nonpool  plants 
shall  be  adjusted  according  to  the 
location  of  the  plants  at  which  it  was 
received  or  was  deemed  to  have  been 
received  at  the  rates  set  forth  in 

§  1049.5Z(a).  except  that  the  adjusted 
weighted  average  differential  price  plus 
the  withholding  rate  for  the  Advertising 
and  Promotion  program  computed  in 
§  1049.121(e).  shall  be  not  less  than  zero 
for  the  month. 

(b)  For  purposes  of  computations 
pursuant  to  S§  1049.71  and  1049.72  the 
weighted  average  differential  price  shall 
be  adjusted  at  the  rates  set  forth  in 

§  1049.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received  except  that  the  adjusted 
weighted  average  differential  price  shall 
not  be  less  than  zero. 

23.  Section  1040.78  is  revised  to  read 
as  follows: 

§  1049.78  Charges  on  overdue  accounts. 

(a)  Any  unpaid  obligation  of  a  handler 
pursuant  to  §  1049.71,  §  1049.76, 

§  1046.77(a).  i  1049.76,  §  1049.85,  or 
§  1049.86(a)  shall  be  increased  1  percent 
beginnii^  on  the  first  day  after  the  due 
date  of  such  obligation  and  on  the  same 
day  of  eadi  succeeding  month  until  such 
obligation  is  paid.  All  such  charges  on 
overdue  accounts  shall  be  paid  to  the 
administrative  assessment  fund 
maintained  by  the  maricet  administrator. 

(b)  Any  obligation  that  was 
determined  at  a  date  later  than  that 
prescribed  by  the  order  because  of  a 
handler's  failure  to  submit  a  report  to 
the  maricet  administrator  when  due, 
shall  be  considered  to  have  been 
payable  by  the  date  it  would  have  been 
due  if  the  report  had  been  fried  when 
due. 

§1049J6  [Amended] 

24.  Section  1049.86  is  amended  by 
changing  the  words  “5  cents”  in 
paragraph  (a)  to  ‘7  cents.” 

Signed  at  Washington.  DC,  on:  July  30, 
1962. 

Daniel  Haley, 

Administrator. 

[FR  Doc.  92-1B553  Filed  8-12-82;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Announcement  of  the  initiation  of  a 
Turnkey  Demonstration  Program; 
Solicitation  of  Letters  of  Intent  To 
Propose 

agency:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice. 

summary:  The  Federal  Transit 
Administration  announces  a  competition 
for  the  selection  of  not  less  than  2 
turnkey  system  demonstration  projects. 
The  Turnkey  Demonstration  Program  is 
in  response  to  section  3019  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (Pub.  L  102-240). 
This  program  will  determine  the  degree 
to  which  turnkey  system  procmement 
can  reduce  the  time  and  lower  the  cost 
of  transit  capital  project  development. 
DATES:  A  pre-proposal  conference  on 
this  announcement  is  scheduled  for 
August  31, 1992  in  Washington,  DC. 
“Letters  of  Intent  to  Propose”  are  due  on 
or  before  September  25, 1992. 

ADDRESSES:  Parties  interested  in 
attending  the  pre-proposal  conference 
should  notify,  by  August  18,  Edward  L. 
Thomas,  Chief,  Capital  Development 
Division  (TTS-11),  Federal  Transit 
Administration,  400  7th  Street,  SW., 
Washington,  DC  20590,  Phone  Number; 
(202)  366-0264.  Letters  of  Intent  to 
Propose  shall  be  sent  to  Walter  Kulyk, 
Director,  Office  of  Mobility 
Enhancement  (TTS-10),  Federal  Transit 
Administration,  400  7th  Street,  SW., 
Washington,  DC  20590  and  shall 
reference  Turnkey  Demonstration 
Program. 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  L  Thomas,  Capital 
Development  Division  (TTS-11),  at  (202) 
366-0264. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Section  3019  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (Pub.  L  102-240)  amended  the 
Federal  Transit  Act  to  add  new  Special 
Procurement  Initiatives  at  section 
12(1)(1).  Among  those  initiatives  are 
provisions  for  demonstrations  of  not  less 
than  two  turnkey  system  projects.  The 
Federal  Transit  Administration  (FTA)  is 
soliciting  proposals  for  turnkey  system 
project  demonstrations.  As  stated  in  the 
new  section  12(1)(1)  of  the  Federal 
Transit  Act,  as  amended,  a  turnkey 
system  project  is  defined  as  a  project 
under  which  a  recipient  contracts  with  a 
consortium  of  firms,  individual  firms,  or 
a  vendor  to  build  a  transit  system  that 


meets  speciHc  performance  criteria  and 
which  is  operated  by  the  vendor  for  a 
period  of  time.  Section  12(1)(1)(A) 
p'rovides  that  turnkey  project  contracts 
may  be  conditionally  awarded  before 
Federal  requirements  have  been  met  on 
the  project  so  long  as  the  qward  is  made 
without  prejudice  to  the  implementation 
of  those  Federal  requirements.  Federal 
Hnancial  assistance  under  this  Act  may 
be  made  available  for  such  a  project 
when  the  recipient  has  complied  with 
relevant  Federal  requirements.  To  be 
eligible  for  Federal  funding,  a 
commitment  for  construction,  under  a 
turnkey  contract,  is  conditional  upon 
completion  of  the  environmental 
requirements  of  the  National 
Environmental  Policy  Act,  (NEPA),  as 
implemented  by  joint  FTA  and  Federal 
Highway  Administration  (FHWA) 
regulations,  “Environmental  Impact  and 
Related  Procedures,”  49  CFR  part  622 
and  23  CFR  part  771. 

Recipients  selected  to  participate  in 
the  demonstration  program  will  benefit 
fixim  expedited  grant  processing  for 
those  projects  for  which  the  recipients 
may  seek  Federal  capital  assistance. 

The  FTA  will  provide  intensive  staff 
support  to  help  satisfy  administrative 
requirements.  This  includes,  but  is  not 
limited  to,  project  development,  third 
party  procurements,  right-of-way 
acquisition.  Buy  America  goals, 
performance  bond  level,  and  project 
management.  Selection  as  a  turnkey 
demonstration  site  may  therefore  help 
reduce  the  time  of  project  completion. 
The  FTA  will  also  work  diligently  with 
FHWA  to  explore  all  opportunities  for 
flexible  funding  as  provided  in  the 
ISTEA. 

2.  Description  of  Turnkey  Demonstration 
Program 

a.  Objectives 

The  purpose  of  this  notice  is  to 
announce  the  initiation  of  the  FTA 
Turnkey  Demonstration  Program;  and  to 
solicit  “Letters  of  Intent  to  Participate” 
in  this  program  from  interested 
applicants. 

As  stated  in  the  ISTEA,  the  goal  of  the 
demonstration  initiative  is  to  advance 
new  technology  and  lower  the  cost  of 
constructing  new  transit  systems.  In 
achieving  this  goal,  the  FTA  wants  to 
determine  the  degree  to  which  turnkey 
system  projects  may  enhance  the 
effectiveness  of  construction  and 
acquisition  scheduling;  increase  private 
sector  financial  participation;  improve 
the  flow  of  funds;  diversify  all  aspects  of 
project  risks;  enhance  contract 
management;  and  reduce  the  cost  of 
transit  system  development,  operation 
and  maintenance.  The  FTA  will  use  the 


results  of  the  demonstrations  in 
developing  regulations  or  in  modifying 
existing  third  party  contracting 
guidelines. 

b.  Selection  Process 

Selection  of  turnkey  demonstration 
projects  will  follow  a  two-step  process. 
After  a  pre-proposal  conference  to 
describe  the  details  of  the  program,  the 
FTA  will  request  “Letters  of  Intent  to 
Participate.”  The  FTA  will  subsequently 
evaluate  the  letters  and  seek  a  “Formal 
Request  for  Participation”  finm  those 
applicants  that  have  proposed  projects 
which  the  FTA  believes  are  most  likely 
to  be  of  greatest  value  in  demonstrating 
the  potential  benefits  of  turnkey 
procurement  on  a  nationwide  basis. 

c.  Categories  of  Projects 

Ultimate  demonstration  selection  wilt 
be  made  for  projects  in  three  categories; 

(1)  Fixed  guideway  projects  about  to 
commence  preliminary  engineering, 

(2)  Fixed  guideway  projects  nearing 
the  end  of  the  preliminary  engineering 
phase,  and 

(3)  Other  eligible  projects. 

A  variety  of  projects  are  eligible  for 
assistance  under  this  program.  Some 
examples  of  eligible  transit  projects 
include,  but  are  not  limited  to,  new  and 
extensions  to  existing  light  rail  transit 
systems,  heavy  rail  transit  systems, 
automated  guideway  transit  systems, 
commuter  rail  systems,  busways  and 
high  occupancy  vehicle  corridor 
systems,  and  advanced  public  transit 
systems. 

For  projects  in  Category  (1),  the  FTA 
will  consider  supporting  preliminary 
engineering  by  multiple  turnkey  bidding 
teams  before  a  final  team  is  selected, 
and  a  turnkey  contract  awarded.  Such 
an  effort  will  stimulate  competition  in 
the  design  process  and  in  ultimate  bid 
prices.  It  will  also  permit  a  comparison 
of  this  approach  to  turnkey  methods  in 
Category  (2)  and  Category  (3)  projects 
and  to  projects  implemented  through 
conventional  procurement  methods. 

d.  Pre-proposal  Conference 

The  FTA  will  sponsor  a  one-day 
conference  with  transit  agency  officials, 
turnkey  contractors  and  agency 
consultants  from  areas  in  which  turnkey 
demonstration  proposals  are 
anticipated.  The  conference  will  discuss 
the  structure  and  requirements  of  the 
demonstration  program,  and  entertain 
questions  on  the  solicitation.  Persons 
who  are  interested  in  attending  the  pre- 
proposal  conference  should  follow  the 
guidance  in  the  “Addresses”  section  of 
this  notice. 
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ft  Letters  of  Intent  to  Participate 

The  FTA  requests  that  potential 
applicants  wait  to  submit  Letters  of 
Intent  to  Participate  in  this  program  until 
after  they  have  had  the  benefit  of 
attending  the  pre-proposal  conference. 

Letters  of  Intent  to  Participate  should 
be  sent  to  the  name  and  address  in  the 
“Addresses”  section  of  this  notice.  A 
copy  of  the  letter  also  should  be  sent  to 
the  appropriate  FTA  Regional  Offices 
whose  addresses  are  listed  at  the  end  of 
this  Notice. 

Letters  of  Intent  to  Participate  must 
include  preliminary  information  on:  (1) 
Physical  and  operating  characteristics  of 
the  capital  project;  (2)  estimated  total 
project  cost  and  operating  cost;  (3) 
proposed  design  and  construction 
schedule;  (4)  proposed  construction 
management  plan;  (5)  proposed 
operating  plan;  (6)  {Hisposed  financial 
plan,  including  local  and  state  shares, 
anticipated  involvement  of  the  FTA, 
potential  use  of  highway  funding,  and 
opp>ortunities  for  private  sector 
participation;  (7)  proposed  management 
plan  describing  the  competitive  ^ 
procurement  procedures  to  be  used  in 
selecting  a  turnkey  contractor;  (8)  degree 
of  local  and  state  commitment  to 
project;  (9)  consultant  support;  and  (10) 
the  turnkey  contractor  team  or  stage  in 
the  procurement  of  a  turnkey  contractor 
team. 

/.  Submission  of  Formal  Request  for 
Participation 

The  FTA  is  not  soliciting  formal 
requests  at  this  time.  Formal  requests 
will  be  solicited  by  the  FTA  from  those 
eligible  applicants  which  have 
submitted  a  Letter  of  Intent  to 
Participate  and  which,  in  the  opinion  of 
the  FTA,  are  proposing  projects  of  the 
most  benefit  to  the  objectives  of  this 
Turnkey  Demonstration  Program. 
Information  provided  in  this  section  also 
Will  benefit  potential  applicants  when 
preparing  Formal  Requests  for 
Participation. 

g.  Project  Description 

Ihe  requesting  agency  should 
describe  the  stage  of  the  project's 
development,  and  its  physical, 
operational,  and  cost  characteristics. 
Typical  stages  of  transportation  project 
development  are  planning,  design  and 
construction.  Facilities,  equipment  and 
their  location  are  the  essential  physical 
characteristics  of  the  project 
Operational  characteristics  should 
include  service  provided,  labor 
arrangements,  and  forecasts  of  the 
demand  for  the  service  provided. 
Capital,  operating,  and  maintenance 


costs  estimates  should  be  provided  as 
well. 

h.  Financial  Strategy 

The  request  for  participation  should 
contain  a  description  of  the  financial 
strategy.  The  financial  strategy  should 
identify  the  local  consensus  and  include 
a  description  of  annual  cost  estimates, 
sources  of  funds  for  capital  expenditures 
and  any  operating  deficits,  and 
financing  strategy.  It  also  should  clearly 
identify  private  sector  participation  and 
proposals  for  use  of  the  flexible  funding 
provisions  contained  in  the  ISTEA. 

/.  Management  Plan 

The  request  for  participation  should 
contain  a  description  of  the  organization 
that  will  implement  the  project,  what 
entities  will  be  involved,  how  the  project 
will  be  implemented,  and  the  technical 
resources  available  to  the  requesting 
agency.  This  would  consist  of  a 
description  of  the  disciplines  and 
backgrounds  of  the  requesting  agency 
internal  team  and  consultants,  and  if 
and  when  selected,  members  of  the 
turnkey  contracting  team.  The  plan 
should  describe  the  competitive 
procurement  procedures  the  recipient 
has  applied  or  plans  to  apply  in 
selecting  the  turnkey  contractor.  A 
recipient  that  has  awarded  the  turnkey 
contract  for  its  project  will  not  be 
considered  for  participation  in  this 
demonstration  program  unless  the 
procurement  was  conducted  in  a  manner 
providing  full  and  open  competition.  The 
management  plan  should  also  delineate 
the  work  schedule;  budget;  products; 
and  roles  and  responsibilities  of  the 
requesting  agency,  its  agents,  and  the 
turnkey  contractor  organizations. 

Included  among  the  products  is  a  risk 
management  plan.  This  risk 
management  plan  should  contain  the 
organizational  structure  and 
management  system  necessary  to 
provide  an  operational  framework  for 
risk  management 

3.  Selection  for  Participation  in  Program 

In  evaluating  the  formal  requests  for 
participation  in  this  turnkey 
demonstration  program,  the  FTA  will 
consider  the  relevance  of  the  proposed 
projects  to  the  goals  set  forth  in  Section 
12(1)(1]  of  the  Federal  Transit  Act  as 
amended,  evidence  of  local  consensus, 
proposals  for  creative  financing, 
management  capability  including  risk 
management,  and  technical  resources. 
Each  of  these  areas  of  consideration  is 
described  as  follows: 

a.  Relevance  to  the  Section  12(1)(1) 
goals  and  the  Federal  Register  Notice: 
This  is  the  requesting  agency’s 
responsiveness  to  this  notice  and  in 


particular,  the  goals  and  objectives  of 
this  demonstration  initiative. 

b.  Local  Consensus  for  the  Project 
For  those  projects  that  are  completing 
the  planning  phase,  the  FTA  expects 
designation  of  a  locally  preferred 
alternative  or  other  demonstrations  of  a 
consensus  to  advance  a  project  into 
preliminary  engineering  or  its 
equivalent.  For  those  projects  nearing 
the  completion  of  preliminary 
engineering,  the  FTA  expects  a  local 
consensus  to  advance  the  project  into 
final  design  and  construction,  and  a 
level  of  design  appropriate  for 
minimizing  ^e  uncertainty  associated 
with  the  project.  Documentation  of  local 
consensus  should  also  include  evidence 
from  an  authorized  body  that  funding  to 
operate  both  the  proposed  project  and 
the  existing  transit  system  will  be 
available. 

c.  Creative  Financing:  The  FTA  is 
particularly  interested  in  proposals  in 
which  private  sector  financi^  resources 
are  used  to  leverage  pubbc  funds,  and 
proposals  to  employ  the  fimding 
flexibility  contained  in  the  ISTEA.  Some 
examples  include  use  of  highway 
funding  for  transit  projects;  turnkey 
contractor  participation  through  vendor 
financing,  advance  construction 
financing,  lease  financing,  and  joint 
development;  and  other  private  sector 
participation  through  air  rights 
development,  tax  increment  financing, 
special  assessment  districts,  and  cost 
sharing. 

d.  Management  Capability:  This 
focuses  on  the  organizations  to  be 
involved.  Management  capability  will 
be  reviewed  on  the  basis  of  the 
requesting  agency’s  and,  if  a  turnkey 
contractor  is  already  selected,  the 
contractor’s  experience  in  the  areas  of 
planning,  engineering,  procurement, 
financial  management,  construction 
management,  and  construction  involving 
transit  construction  and  acquisition 
projects  similar  to  the  one  being 
proposed.  The  FTA  will  determine  if 
project  cost,  scheduling,  and  financial 
risk  are  adequately  described,  and  if  an 
implementation  plan  has  been 
developed  to  manage  this  risk.  The  FTA 
will  also  consider  the  ability  of  the 
requesting  agency  or  turnkey  contractor 
to  operate  the  proposed  project. 

e.  Technical  Expertise:  This  focuses 
on  the  expertise  of  the  personnel  of  the 
requesting  agency,  consultants  to  the 
requesting  agency,  and  the  turnkey 
contractor  in  the  critical  areas  of  the 
project.  The  critical  areas  include 
transportation  systems  analysis,  design 
engineering,  architectural  design, 
finance,  management  systems,  systems 
engineering,  procurement,  construction 
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management,  construction,  and  transit 
operations. 

f.  Selection  Schedule 
— ^Pre-proposal  Conference — August  31, 

1992 

— ^Deadline  for  Receipt  of  Letters  of 
Intent  to  Propose— September  25, 1992 
— ^FTA  Request  for  Formal  Requests  for 
Participation — October  23, 1992 
— ^Deadline  For  Receipt  of  Formal 
Requests  for  Participation — October 

23. 1992 

— Deadline  For  Receipt  of  Formal 
Requests  for  Participation — December 

31. 1992 

— Completion  of  Evaluations  of 
Requests  for  Participation — ^January, 

1993 

— ^FTA  Annoimcements  of  Turnkey 
System  Demonstration  Projects — 
February,  1993 

4.  Funding  for  Demonstration  Projects 

Federal  capital  assistance  for  turnkey 
demonstration  projects  is  available 
through  the  section  3  discretionary  and 
section  9  formula  assistance  programs  of 
the  Federal  Transit  Act,  as  amended, 
and  based  on  flexible  funding  in  the 
ISTEA  from  the  Surface  Transportation 
Program  (STP),  National  Highway 
System  (NHS),  Congestion  Mitigation 
Air  Quality  (CMAQ),  and  other  highway 
funds.  Projects  seeking  funding  under 
the  new  starts  category  of  section  3  are 
subject  to  the  provisions  of  section  3(i) 
of  the  Federal  Transit  Act,  as  amended. 
Funds  for  rail  modernization  projects 
are  apportioned  according  to  the 
formula  in  section  3(h]  of  the  Federal 
Transit  Act,  as  amended.  The 
replacement,  rehabilitation  and 
construction  of  bus-related  facilities  are 
eligible  for  funding  under  section  3(k)  of 
the  Federal  Transit  Act,  as  amended. 

Funding  to  develop  and  implement 
selected  demonstration  projects  under 
this  initiative  will  be  processed  through 
the  normal  grant  programs.  Typical 


development  efforts  include 
development  of  turnkey  procurement 
request  for  proposal,  contractor 
selection,  advance  planning,  preliminary 
engineering,  environmental  dociunent 
preparation,  and  financial  plan 
development  and  implementation.  Final 
design,  project  management,  acquisition 
and  construction  are  the  normal  project 
implementation  efforts.  Any  questions 
on  the  FTA  grant  programs  should  be 
directed  to  the  appropriate  FTA 
Regional  Offices.  Addresses  and 
telephone  numbers  for  the  Regional 
Oi^ces  are  listed  at  the  end  of  this 
annoimcement. 

5.  Dociunentation  of  Demonstration 
Projects 

The  FTA  will  want  to  work  with  the 
selected  demonstration  sites  to  ensure 
that  all  phases  of  the  turnkey  project  are 
documented.  This  will  include,  but  will 
not  be  limited  to,  all  aspects  of  the 
turnkey  selection  process; 
documentation  of  turnkey  contracts,  and 
subcontracts;  project  management  plan; 
roles  and  responsibilities  of  the  parties; 
measurement,  allocation  and 
management  of  risk;  engineering 
products;  transportation  systems 
analysis  results;  construction  and 
acquisition  schedules;  project 
management  systems  and  procedures; 
Hnancial  plans  and  implementation 
strategies;  right-of-way  acquisition 
program;  utility  relocation  plans;  cost 
sharing  plans;  power  source  agreements; 
operating  plans;  construction 
management;  construction;  and 
operations. 

6.  Evaluation  of  On-Going 
Demonstration  Projects 

The  FTA  will  conduct  evaluations  of 
projects  selected  for  the  Turnkey 
Demonstration  Initiative  and  other 
projects  involving  turnkey  procurements 
as  ^ey  proceed  to  completion.  These 


evaluations  will  assist  the  FTA  in 
comparing  the  costs  and  benefits  of 
different  types  of  turnkey  procurements 
and  of  turnkey  procurements  compared 
to  conventional  procurements. 

7.  References 

In  developing  proposals,  agencies  may 
want  to  refer  to  an  ^A  study,  'Turnkey 
Procurement:  Opportunities  and  Issues”, 
which  reviewed  turnkey  experiences 
and  applications  in  the  United  States 
(U.S.)  and  abroad.  This  study  provides 
information  on  turnkey  development  of 
domestic  energy  recovery  plants,  waste 
water  treatment  facilities,  highway 
projects,  flood  control  projects.  Federal 
government  office  buildings,  and  transit 
systems.  Several  foreign  transit  systems, 
which  have  been  implemented  through 
turnkey  procurements,  are  also 
reviewed. 

The  report  documents  potential 
benefits  of  turnkey  development  and 
issues  associated  with  turnkey 
development  of  transit  systems. 
Examples  of  typical  benefits  are  capital 
and  operating  cost  savings,  flexible 
financing  through  private  sector 
leveraging  of  public  funds, 
diversification  of  risk,  and  augmentation 
of  public  sector  project  management 
capabilities.  Some  of  the  outstanding 
issues  to  be  addressed  by  the 
demonstrations  are  necessary  level  of 
project  specification,  role  of  taxable 
versus  tax-exempt  financing,  equitable 
allocation  of  risk,  and  public  agency 
oversight  role  in  a  turnkey  procurement. 

Copies  of  the  report  ‘Turnkey 
Procurement:  Opportunities  and  Issues” 
may  be  obtained  from  Edward  L. 
Thomas,  Chief,  Capital  Development 
Division,  Office  of  Technical  Assistance 
and  Safety,  Federal  Transit 
Administration,  400  7th  Street  SW., 
Room  6107,  Washington,  DC  20590. 

8.  FTA  Regional  Offices 


Area/region 

Name/address 

Telephone  No. 

Eastern  Area 

•  Region  1 . 

Richard  Doyle,  Regional  Administrator,  Transportation  Systems  Center,  55  Broadway,  Suite  920,  Cambridge,  MA 
02142. 

(617)494-2055 

•  Region  2 . 

Leonard  Braun,  Eastern  Area  Director,  and  Regional  Administrator,  26  Federal  Plaza,  Suite  2940,  New  York,  NY 
10278. 

(212)  8162 

Southeastern  Area 

•  Region  3 . 

Sheldon  A.  Kinbar,  Regional  Administrator,  1760  Market  StreeL  Suite  500,  Philadelphia,  PA  19103 . . . 

(215)  656-6900 

•  Region  4 . 

Central  Area 

Peter  N.  Stowell,  Southeastern  Area  Director,  and  Regional  Administrator,  1720  Peachtree  Road,  NW.,  Suite  400, 
Atlanta,  GA  30309. 

(404)  347-3948 

•  Region  5 

Joel  P.  Ettinger,  Central  Area  Director,  and  Regional  Administrator,  55  E.  Monroe  Street  Suite  1415,  Chicago,  IL 
60603. 

(312)  353-2789 

Midwestern  Area 

•  Region  6 . 

Wtibur  E.  Hare,  Jr.,  Regional  Administrator,  819  Taylor  Street  Suite  9A32,  Fort  Worth,  TX  76102 . 

(817)  334-3787 

•  Region  7. 

Lee  0.  Waddleton,  Midwestern  Area  Director,  and  Regional  Administrator,  6301  Rockhill  Road,  Suite  303,  Kansas, 
City,  MO  64131. 

(816)  926-5053 

Western  Area 

•  Region  8 . 

Louis  F.  Mraz,  Jr.,  Western  Area  Director,  and  Regional  Administrator,  Columbine  Place,  216  16th  Street  Suite  650, 
Denver,  CO  80202. 

(303)  844-3242 

•  Region  9..  . . 

Stewart  F.  Taylor,  Regional  Administrator,  211  Main  Street  Surte  1160,  San  Francisco,  CA  94105 . 

(415)  744-3133 
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Area/regton  | 

Name/address 

Telephone  No. 

Terry  L  Ebersole,  Regional  Administrator,  Jackson  Federal  Building,  915  Second  Avenue,  Suite  3142,  Seattle,  WA 

(206)  553-4210 

98174. 

9.  Evaluation 

An  Evaluation  Panel  will  review  all 
Formal  Proposals  to  Participate,  and 
forward  the  results  of  the  evaluations  to 


the  FTA  Administrator.  The  final 
selection  of  the  demonstration  projects 
will  be  made  by  the  FTA  Administrator. 


Issued  On:  August  7, 1992. 

Brain  W.  Clymer, 

Administrator. 

[FR  Doc.  92-19234  Filed  8-12-92;  8:45  am] 
BILUNQ  CODE  4910-SF-M 


Thursday 
August  13,  1992 


Part  V 

Department  of 
Education 

Office  of  Speciai  Education  and 
Rehabiiitative  Services;  Private  Schoois 
Serving  Publicly  t^laced  Children  With 
Disabilities;  Notice 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services;  Invitation  To 
Comment  on  the  Personnel  Standards 
Requirements  That  Must  Be  Met  by 
Private  Schools  In  Order  for  a  Public 
Agency  to  Place  a  Child  With  a 
Disability  in  the  School  for  the 
Purpose  of  Receiving  Free 
Appropriate  Public  Education  (FAPE) 

agency:  Department  of  Education. 
ACTION:  Notice  inviting  conunents. 

SUMMARY:  The  Secretary'  of  Education 
invites  comments  from  ail  interested 
parties  concerning  the  personnel 
standards  requirements  of  part  B  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA)  (formerly  known  as  the 
Education  of  the  Handicapped  Act)  that 
apply  to  private  schools  serving  publicly 
placed  children  with  disabilities.  Section 
613(a)(4)(B)(ii)  of  the  IDEA  requires  that 
if  a  public  agency  places  a  child  with  a 
disability  in  a  private  program  or  facility 
for  the  purpose  of  providing  a  free 
appropriate  public  education  (FAPE). 
the  State  educational  agency  (SEA)  must 
ensure  that  the  program  meets  the 
standards  that  apply  to  publicly 
operated  programs. 

DATES:  All  comments  must  be  received 
on  or  before  September  28, 1992. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Ms.  Lucille  Sieger,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  3615,  Swit2er 
Building,  Washington,  DC  20202-2720. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Thomas  B.  Irvin,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW., 
room  3092,  Switzer  Building, 
Washington,  DC  20202-2720.  Telephone: 
(202)  205-8825.  Individuals  who  are  dbaf 
or  hearing  impaired  may  call  (202)  205- 
9090  for  TDD  services. 


SUPPLEMENTARY  INFORMATION:  In  1975, 
when  Congress  amended  Part  B  of  the 
Education  of  the  Handicapped  Act  it 
included  private  schools  as  a  necessary 
component  in  the  continuiun  of 
programs  for  serving  children  with 
disabilities.  Congress  required,  in 
section  613(a)(4)(B)(i)  of  the  Act  that  if  a 
child  with  a  disability  is  placed  in  a 
private  school  program  by  a  public 
agency  for  the  purpose  of  receiving 
FAPE  the  placement  must  be  provided 
at  no  cost  to  parents.  Congress  also 
included,  in  section  613(a)(4)(B)(ii),  the 
requirement  that  in  all  such  instances, 
the  State  educational  agency  shall 
determine  whether  such  schools  and 
facilities  meet  standards  that  apply  to 
State  and  local  educational  agencies 
and  that  children  so  served  have  all  the 
rights  they  would  have  if  served  by  such 
agencies  *  *  * 

The  provision  related  to  State 
standards  helped  to  ensure  that  children 
with  disabilities  would  not  be  placed  in 
substandard  programs.  This  provision  is 
implemented  in  34  CFR  300.401(a)(3), 
which  requires  State  educational 
agencies  to  insure  that  the  private 
school  or  facility  into  which  children 
with  disabilities  are  placed  by  public 
agencies  “*  *  *  meets  the  standards 
that  apply  to  State  and  local  educational 
agencies  (including  the  requirements  in 
*  *  *  [Part  300])  *  *  One  of  the 
effects  of  these  provisions  has  been  to 
require  that  all  special  education 
personnel  serving  publicly  placed 
children  must  meet  State  standards  that 
are  identical  to  the  standards  that  apply 
to  local  school  districts. 

The  Secretary  believes  that  this 
statutory  provision,  and  the  regulatory 
provision  that  implements  it,  have 
played  an  important  part  in  protecting 
the  rights  of  children  with  disabilities 
placed  by  public  agencies  in  private 
schools.  However,  he  also  believes  that 


an  unintended  effect  has  been  to  limit 
access  to  quality  private  school 
programs  in  situations  where  the  public 
agency  and  parent  agree  that  a 
particular  private  school  program  is 
needed  to  provide  FAPE  to  the  child,  but 
the  private  school  special  education 
personnel  who  will  provide  services  to 
that  child  do  not  meet  the  identical 
standards  that  apply  to  public  school 
personnel.  With  regard  to  these 
personnel  standards  requirements,  the 
Secretary  is  interested  in  whether  there 
are  ways  to  give  public  agencies  greater 
flexibility  and  access  to  using 
placements  in  private  school  programs 
while  ensuring  that  children  with 
disabilities  are  placed  in  quality 
programs  where  they  will  be  able  to 
receive  FAPE  and  continue  to  be 
afrorded  all  rights  and  protections  under 
the  IDEA. 

INVITATION  FOR  PUBUC  COMMENT:  The 

Secretary  invites  public  comment  on 
whether  the  IDEA  should  be  amended  to 
permit  public  agencies  to  place  children 
in  private  school  programs  if,  under 
State  law  or  policy,  it  is  determined  that 
the  private  school  special  education 
personnel  meet  standards  that  are 
comparable  or  equivalent  (according  to 
State  law  or  policy) — although 
different — ^from  the  personnel  standards 
that  apply  to  publicly  operated 
programs.  Comments  and 
recommendations  on  how  States  would 
formulate  State  policy  regarding 
equivalent  or  comparable  personnel 
standards  are  specifically  requested. 

Dated:  ]uly  31, 1092. 

Lamar  Alexander, 

Secretary  of  Education. 

[FR  Doc.  92-19348  Filed  8-12-02;  8:46  am] 
BHXINO  CODE  400<M)1-M 
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DEPARTMENT  OF  EDUCATION 

Dwight  D.  Eisenhower  Regional 
Mathematics  and  Science  Education 
Consortiums  Program 

agency:  Department  of  Education. 
action:  Notice  of  fmal  priority  for  Fiscal 
Year  1992. 

SUMMARY:  The  Eisenhower  Regional 
Mathematics  and  Science  Education 
Consortiums  Program  supports  the 
establishment  and  operation  of  regional 
consortiums  to  disseminate  exemplary 
mathematics  and  science  education 
materials  and  to  provide  technical 
assistance  for  the  implementation  of 
teaching  methods  and  assessment  tools 
for  use  by  elementary  and  secondary 
school  students,  teachers,  and 
administrators.  The  Secretary 
establishes  a  priority  for  fiscal  year  1992 
to  establish  and  operate  regional 
mathematics  and  science  education 
consortiums  that  support  systemic 
school  improvement  activities. 

The  Secretary  takes  this  action  to 
focus  Federal  financial  assistance  on 
activities  to  help  students  meet  emerging 
national  standards  in  mathematics  and 
science,  by  implementing  State  and  local 
curriculum  fi'ameworks  and  assessment 
processes  based  on  these  standards,  and 
by  ensuring  that  teachers  are  prepared 
to  deliver  instruction  that  will  enable 
students  to  attain  the  desired  standards 
of  achievement. 

EFFECTIVE  DATE:  This  priority  takes 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
this  priority,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT. 

Allen  Schmieder,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue, 

NW.,  Room  522,  Washington,  DC  20208- 
5524.  Telephone:  (202)  219-1496.  Deaf 
and  hearing  impaired  individuals  may 
call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

SUPPLEMENTARY  INFORMATION: 

One  of  the  six  National  Education 
Goals  calls  for  U.S.  students  to  be  first 
in  the  world  in  mathematics  and  science 
achievement  by  the  year  2000.  The 
President’s  AMERICA  2000  strategy  for 
helping  the  Nation  achieve  the  goals 
calls  for  the  establishment  of  world- 
class  standards  for  what  students 
should  know  and  be  able  to  do  and  a 
system  of  improved  assessments  tied  to 
those  standards.  The  National  Council 


on  Education  Standards  and  Testing 
(NCEST)  was  a  congressionally 
chartered  group  charged  with 
investigating  the  desirability  and 
feasibility  of  national  standards  and 
improved  assessment.  The  report 
NCEST  issued  in  January,  1992,  called 
for  the  development  of  those  standards 
and  a  system  of  voluntary  assessments 
as  an  urgently  needed  first  step  in 
reforming  American  education. 

Standards  for  mathematics  education 
have  already  been  developed  by  the 
National  Council  of  Teachers  of 
Mathematics.  Substantial  progress  in 
developing  world-class  standards  in 
science  has  also  been  made  under  the 
leadership  of  such  organizations  as  the 
National  Science  Teachers  Association 
and  the  American  Association  for  the 
Advancement  of  Science.  Standards 
provide  the  foundation  for  systemic 
reform.  As  the  bridge  from  the  standards 
to  the  classroom,  curriculum 
frameworks  provide  guidelines  for  the 
particular  content  of  the  curriculum  and 
how  knowledge  should  be  organized 
and  presented  in  order  to  help  students 
reach  the  standards.  Those  fi'ameworks 
set  out  themes,  topics,  and  objectives  for 
learning  outcomes  at  different  levels  of 
schooling,  such  as  at  the  end  of  4th,  8th, 
and  12th  grades,  and  allow  for  local 
flexibility  while  setting  clear  directions 
for  schools  in  general. 

New  methods  of  assessing  student 
knowledge  need  to  be  developed  to 
accompany  the  standards.  A  variety  of 
organizations  are  doing  work  in  this 
area  and  are  drawing  upon 
recommendations  such  as  those 
contained  in  the  Mathematical  Sciences 
Education  Board's  For  Good  Measure: 
Principles  and  Goals  for  Mathematics 
Assessment  and  the  report  of  the 
National  Council  on  Education 
Standards  and  Testing,  Raising 
Standards  for  American  Education. 

The  Secretary  believes,  however,  that 
standards,  curriculum  frameworks,  and 
assessments  alone  cannot  achieve 
systemic  reform.  It  is  the  teacher  who 
must  provide  the  kind  of  classroom 
instruction  that  will  enable  students  to 
achieve  world-class  standards.  Thus, 
teacher  education  (both  preservice  and 
inservice)  and  teacher  certification  also 
need  to  be  reformed  in  ways  that  reflect 
world-class  standards  so  that  teachers 
are  prepared  for  the  classrooms  of  the 
future. 

The  Secretary  believes  that  regional 
mathematics  and  science  consortiums 
can  help  strengthen,  support,  and 
promote  systemic  reform  in  mathematics 
and  science  education  by  disseminating 
exemplary  instructional  materials, 
providing  professional  development 
services  for  teachers,  and  providing 


technical  assistance  to  help  States 
develop  and  implement  world-class 
standards  and  curriculum  frameworks 
and  assessment  instruments  based  on 
those  standards.  The  statute  authorizing 
the  regional  consortiiuns  defines 
"region”  as  a  region  of  the  United  States 
served  by  a  regional  educational 
laboratory  that  is  supported  by  the 
Secretary  pursuant  to  section 
405(d)(4)(A)(i)  of  the  General  Education 
Provisions  Act. 

The  Secretary  will  provide  technical 
assistance,  information,  and  support 
services  so  that  the  regional  consortiums 
may  keep  in  contact  with  national 
standards-setting  groups  and  curricular 
and  assessment  projects  in  other  parts 
of  the  coimtry. 

On  May  7, 1992  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  the  Federal  Register 
(57  FR 19788). 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  was 
published  in  the  Federal  Register  on  June  23, 
1992  (57  FR  28026). 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary’s 
invitation  in  the  notice  of  proposed 
priority,  five  parties,  each  representing 
sizeable  constituencies,  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  follows.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comments:  One  conunenter 
advocated  funding  consortium  programs 
that  focused  on  major  urban  centers, 
including  the  direct  funding  of  a 
consortium  serving  a  single  urban 
center. 

Discussion:  The  legislation  requires 
that  any  consortium  funded  serve  one  of 
ten  multi-state  regions,  with  the  regions 
defined  as  those  regions  currently 
served  by  a  regional  educational 
laboratory.  The  Secretary  emphasizes, 
however,  that  although  an  individual 
consortium  must  provide  services 
throughout  its  service  region,  providing 
assistance  to  major  urban  centers 
should  be  a  high  priority  for  the 
consortium.  Major  urban  centers  may 
also  seek  to  participate  in  the 
development  and  submission  of  an 
eligible  application  in  the  consortium 
competition. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  extensive  evaluation 
of  all  materials  not  be  a  required 
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consortium  activity.  A  second 
commenter  proposed  that  evaluation  be 
periodic  and  not  continual. 

Discussion:  The  Secretary  believes 
that  the  consortium  materials  must  be 
evaluated  to  ensure  that  the  consortium 
is  selective  about  the  types  of  materials 
that  are  disseminated.  The  Secretary 
believes  that  projects  should  not  be 
burdened  financially  with  continuous 
evaluation. 

Changes:  Section  (b)  of  the  priority 
has  been  changed  to  eliminate  the  word 
"continually." 

Comments:  One  commenter  referred 
to  the  required  activity  that  consortiums 
ensure  continued  access  to  information 
and  materials  available  from  the 
Eisenhower  National  Clearinghouse. 

The  commenter  recommended 
clarification  of  the  nature  of  the 
relationship  between  the  consortiums 
and  the  Clearinghouse  and  the  budget 
implications  of  that  relationship.  The 
commenter  also  recommended  that 
access  be  ensured  specifically  to 
materials  that  consortiums  and  their 
clients  have  determined  to  be  most 
appropriate  to  local,  State,  or  regional 
needs. 

Discussion:  The  intent  of  the  priority 
is  that  the  Eisenhower  National 
Clearinghouse  will  serve  as  one  of  the 
major  sources  of  information  and 
materials  to  be  disseminated  by  the 
consortiums.  A  notice  inviting 
applications  for  regional  consortiums 
awards  was  published  in  the  Federal 
Register  on  June  23, 1992  (57  FR  28026). 
The  notice  provides  applicants  with  an 
estimate  of  the  funds  available  for 
consortium  awards.  It  is  expected  that 
applicants  will  describe  the  details  of 
the  relationship  they  propose  to 
establish  with  the  Clearinghouse  and  the 
related  budget  requirements.  Further, 
the  Secretary  expects  that  in  carrying 
out  their  activities,  the  consortiums  will 
help  their  clients  determine  which 
materials  are  most  appropriate  to  meet 
local.  State,  and  regional  needs  and  to 
help  students  meet  emerging  world-class 
standards  in  mathematics  and  science. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  the  term  "governing" 
be  stricken  from  Section  (g)  of  the 
priority  notice  and  that  requirements  for 
the  regional  board  be  stated  in  such  a 
manner  as  to  avoid  duplication  or 
conflict  with  the  responsibilities  of 
existing  independent  governing  boards 
such  as  those  of  the  regional  educational 
laboratories. 

Discussion:  The  Secretary  agrees  that 
the  proposed  "regional  governing  board" 
may  cause  confusion  with  existing 
governing  boards  with  similar 
responsibilities  and  that  the  functions  of 


the  consortium  board  should  be 
clarified. 

Changes:  The  priority  has  been 
changed  to  clarify  the  responsibilities  of 
the  regional  boai^  and  to  distinguish  the 
regional  board  from  a  governing  board. 

Comments:  One  commenter  suggested 
a  clarification  of  the  list  of  eligible 
entities,  speciHcally  the  reference  to  a 
regional  laboratory  in  consortium  with  a 
research ^and  development  center 
specified  under  section  405(d)(4)(A)  of 
the  General  Education  Provisions  Act. 

Discussion:  A  regional  laboratory  in 
consortium  with  a  research  and 
development  center  is  one  of  several 
eligible  applicants.  A  regional 
laboratory  in  a  region  in  which  there  is 
no  research  and  development  center 
may  apply  as  a  non-profit  organization. 

Changes:  None. 

Comments:  One  commenter  agreed 
that  the  consortiums  should  identify  and 
disseminate  materials  and  methods,  but 
questioned  the  consortiums’  proposed 
role  in  developing  instructional 
materials,  assessments,  content 
standards,  and  curriculum  frameworks. 

Discussion:  The  Secretary  agrees  that 
the  intent  of  the  legislation  is  to  support 
activities  that  identify,  adapt, 
disseminate,  and  implement 
mathematics  and  science  instruction 
materials,  teaching  methods,  and 
assessment  tools.  However,  the 
Secretary  believes  that  any  technical 
assistance  provided  by  the  consortiums 
should  be  consistent  with  State  efforts 
to  adopt  world-class  standards  and  to 
develop  curriculum  frameworks, 
assessments,  and  professional 
development  for  teachers  consistent 
with  those  standards. 

Changes:  The  priority  has  been 
revised  to  clarify  that  the  function  of  the 
regional  consortiums  is  to  disseminate 
information  and  provide  technical 
assistance  rather  than  develop 
frameworks,  materials,  standards,  and 
assessments. 

Comment:  One  commenter  expressed 
strong  support  for  the  technical 
assistance  activity  in  paragraph  (a)  of 
the  priority  while  providing  a  number  of 
suggested  revisions  including  requiring 
the  consortium  to  provide,  at  cost, 
materials  that  are  otherwise 
unavailable,  focus  professional 
development  on  educational  leaders, 
include  teacher  educators  in  most 
proposed  activities,  and  include  the 
State  agency  for  higher  education  in 
each  State  on  the  regional  board. 

Discussion:  The  Secretary  believes 
that  each  regional  consortium  should 
propose  its  own  plan  for  disseminating 
materials  and  does  not  want  to  direct 
specifically  how  it  is  to  be  done.  Further, 
the  statute  authorizing  the  regional 


consortiums  identifies  classroom 
teachers,  rather  than  educational 
leaders,  as  key  recipients  of  professional 
development.  Finally,  the  Secretary 
believes  that  the  existing  references  in 
the  priority  to  “university  scholars" 
includes  teacher  educators  and  that  the 
reference  to  "State  educational 
agencies"  in  paragraph  (g)  is  sufficient 
for  the  purposes  of  the  priority. 

Changes:  None. 

Comments:  One  commenter  expressed 
concern  that  the  priority  did  not  clarify 
the  terminology  "world-class  standards" 
in  mathematics  and  science 
achievement. 

Discussion:  The  Supplemental 
Information  section  discusses  the  fourth 
National  Education  Goal,  which  states 
that  by  the  year  2000,  U.S.  students 
should  be  Hrst  in  the  world  in  science 
and  mathematics  achievement.  The 
priority  reflects  the  AMERICA  2000 
strategy  for  achieving  this  goal.  World- 
class  standards,  as  used  in  the 
AMERICA  2000  strategy,  represent  what 
young  Americans  need  to  know  and  be 
able  to  do  if  they  are  to  live  and  work  in 
today’s  world.  'These  standards  will 
incorporate  both  knowledge  and  skills 
to  ensure  that,  when  young  Americans 
leave  school,  they  are  prepared  for 
further  study  and  the  work  force.  "Irhe 
fourth  National  Education  Goal  is 
discussed  thoroughly  in  a  number  of 
publications  concerning  the  AMERICA 
2000  Education  Strategy. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  the  priority  give 
attention  to  the  needs  of  groups  that  are 
underrepresented  in,  and  underserved 
by,  mathematics  and  science  education. 

Discussion:  The  Secretary  expects 
that  in  carrying  out  the  required 
activities,  the  consortiums  will  give 
attention  to  the  needs  of  the 
underrepresented.  For  example, 
providing  technical  assistance  to  help 
States  adopt  world-class  standards  for 
all  children  requires  recognition  that 
every  child  can  learn,  regardless  of 
background  or  disability. 

Changes:  None. 

Comments:  One  commenter 
recommended  that  the  priority  be 
revised  to  state  that  consortiums 
sponsor  as  well  as  provide  leadership 
training. 

Discussion:  The  Secretary  has 
decided  to  clarify  Section  (c)  regarding 
the  responsibility  of  the  consortiums  to 
conduct  inservice  professional 
development  programs  and  to 
coordinate  these  programs  with  other 
inservice  programs. 

Changes:  Section  (c)  now  clarifies  that 
the  consortiums  must  either  conduct  or 
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sponsor  inservice  professional 
development  programs.  Section  (c) 
further  provides  that  the  design  and 
implementation  of  these  programs  must 
be  coordinated  with  other  inservice 
professional  development  programs 
sponsored  with  Federal  and  State  funds. 

Priority 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Development  and  Operation  of  Regional 
Consortiums  to  Support  Systemic 
Reform 

Projects  that  propose  to  establish  and 
operate  regional  consortiums  that  will 
promote  systemic  reform  by 
disseminating  exemplary  materials, 
teaching  methods,  and  assessment  tools 
€uid  by  providing  technical  assistance  in 
the  implementation  and  adaptation  of 
these  materials,  teaching  methods,  and 
assessment  tools. 

The  consortiums  must  carry  out  all  of 
the  following  activities: 

(a)  Provide  technical  assistance  to 
help  States  adopt  worldclass  standards 
in  mathematics  and  science,  develop 
ciuriculum  frameworks  that  embody 
these  standards,  and  develop  new  forms 
of  assessment  matched  to  the  curriculum 
frameworks.  The  consortiums  must  also 
provide  technical  assistance  to  help 
States  develop  and  implement  new 
approaches  to  teacher  inservice  and 
preservice  education  and  teacher 
certification  appropriate  to  the 
standards  and  frameworks. 

(b)  Identify  and  disseminate 
exemplary  mathematics  and  science 
education  instructional  materials, 
teaching  methods,  and  assessment  tools 
for  use  by  elementary  and  secondary 
school  students.  All  materials  and 
methods  disseminated  by  the 
consortiums  must  reflect  emerging 
world-class  standards  for  mathematics 
and  science  and  be  evaluated  for  their 
positive  impact  on  student  learning.  In 
order  to  identify  the  exemplary 
materials,  teaching  methods,  and 
assessment  tools  and  appropriate 
teacher  education  and  certification 
programs,  the  consortiums  must  consult 
with  classroom  teachers  (both  public 
and  private)  and  university  scholars, 
together  with  State  science  and 
mathematics  supervisors,  Eisenhower 
State  coordinators.  National  Difrusion 
Network  State  Facilitators,  and 


representatives  from  the  regional 
educational  laboratory,  the  National 
Science  Foundation's  State  Systemic 
Initiative  projects,  and  other 
organizations  and  activities  promoting 
science  and  mathematics  reform  in  the 
region.  Consortiums  must  also  consult 
with  directors  of  exemplary 
mathematics  and  science  projects  in  the 
region,  whether  funded  by  the 
Department  of  Education,  the  National 
Science  Foundation,  the  Department  of 
Energy,  other  federal  agencies,  or 
private  foundations. 

(c)  Train  and  provide  technical 
assistance  to  classroom  teachers, 
administrators,  and  other  educators  to 
adapt  and  use  the  instructional 
materials,  teaching  methods,  curricula, 
and  assessment  tools  described  above. 
The  consortiums  must  conduct  or 
sponsor  intensive  inservice  professional 
development  programs,  including  local 
workshops  during  summer  months,  for 
science  and  mathematics  teachers, 
including  elementary  teachers,  and  for 
student  teachers  engaged  in  pre-service 
clinical  programs.  Design  and 
implementation  of  these  programs  must 
be  coordinated  with  other  inservice 
professional  development  programs  in 
mathematics  and  science  sponsored 
with  other  Federal  or  State  funds  in 
order  to  ensure  maximum  coverage  and 
minimize  duplication  of  services.  The 
professional  development  programs 
must  prepare  teachers  to  teach  to  world- 
class  standards  and  new  curriculum 
frameworks  developed  to  implement 
those  standards.  The  work  of  designing 
these  professional  development 
programs  must  involve  teachers, 
scholars,  administrators  in  the  States 
and  school  districts,  and  other 
knowledgeable  parties  within  the  region. 

The  consortiums  must  also  provide 
necessary  follow-up  support  for  teachers 
and  student  teachers  who  receive 
intensive  training  imder  this  program  to 
ensure  continued  access  to  information 
and  materials — especially  those  made 
available  by  the  Eisenhower  National 
Clearinghouse — that  will  help  them 
integrate  world-class  standards  into 
their  local  curricula. 

(d)  Provide  financial  assistance,  if 
necessary,  to  enable  teachers, 
administrators,  and  other  educators  to 
help  design,  organize,  attend,  and 
participate  in  the  activities  of  the 
regional  consortium. 

(e)  Maintain  on-line  computer 
communications  with  all  regional 
consortiums  and  the  Eisenhower 


National  Clearinghouse  for  Science  and 
Mathematics  Education. 

(f)  Document  and  report  to  the 
Secretary  on  the  consortium’s 
development  and  implementation 
process,  and  collect  data  that  allow  for 
evaluation  of  each  major  project 
objective,  especially  in  terms  of  the 
impact  of  participation  in  consortium 
activities  on  the  performance  of  teachers 
and  their  students.  Each  consortium 
must  participate  in  any  evaluation  the 
Secretary  may  conduct. 

(g)  Establish  a  broadly  based  regional 
board  to  oversee  the  administration  and 
establishment  of  program  priorities  for 
the- regional  consortium.  The  board  shall 
include  classroom  teachers  (public  and 
private),  imiversity  scholars,  and 
representatives  of  major  regional 
groups,  organizations,  or  programs 
active  in  mathematics  and  science 
systemic  reform  efforts,  such  as  State 
educational  agencies,  the  National 
Diffusion  Network,  mathematics  and 
science  professional  organizations,  the 
National  Science  Foundation’s  State 
Systemic  Initiatives,  State  legislatures. 
Governor’s  offrces,  local  schools,  boards 
of  education,  parent  organizations,  and 
business,  labor,  and  industry 
organizations. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  find  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department’s  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations:  The 
Education  Department’s  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82,  85, 
and  86. 

Program  Authority:  20  U.S.C.  2994-2994f. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.168,  Dwight  D.  Eisenhower 
Regional  Mathematics  and  Science  Education 
Consortiums  Program) 

Dated:  July  31, 1992. 

Lamar  Alexander, 

Secretary  of  Education. 

[FR  Doc.  92-19379  Filed  8-12-92;  8:45  am) 
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